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BEFORE THE STATE OF WASH NGTON
ENERGY FACI LI TY SI TE EVALUATI ON COUNCI L
In the matter of: )
Application No. 2003-01 )
)
)

SAGEBRUSH PONER PARTNERS, LLC, Preheari ng Conference

)
KI TTI TAS VALLEY WND PONER PRQIECT ) Pages 1 - 73

)
A prehearing conference in the above matter was

held in the presence of a court reporter on July 19, 2004,
at 12:05 p.m, at 925 Plum Street S.E, in dynpia,
Washi ngton, before Energy Facility Site Eval uation
Counci | menbers.
ok K % *
The parties were present as foll ows:

SAGEBRUSH POMER PARTNERS, LLC, Darrel Peepl es,
Attorney at Law, 325 Washington Street N E., Suite 440,
A ynpi a, Washi ngton 98501 and Ti not hy McMahan, Attorney at
Law, Stoel R ves, LLP, 805 Broadway Street, Suite 725,
Vancouver, Washi ngton 98660.

COUNSEL FCR THE ENVI RONMENT, John Lane, Assi st ant
Attorney Ceneral; 1125 Washington Street S.E, P.Q Box
40100, A ynpia, Washi ngt on 98504- 0100.

KI TTI TAS COUNTY, Janes L. Hurson, Kittitas County
Prosecutor, Kittitas County Courthouse, Room 213,
Bl | ensburg, Washi ngt on 98926.

Reported by:
Shaun Linse, CCR
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Appearances (contd):

DEPARTMENT OF COMMUNITY, TRADE, AND ECONOMIC
DEVELOPVIENT, Tony Usibdlli, Assistartt Director, Energy
Pdlicy Divison, and Mark Anderson, Seior Energy Policy
Spaddist, PO. Box 43173, Olympia, Washington 98504-3173

RENEWABLE NORTHWEST PROJECT, SorjaLing, Lay
Represntative from Renewable Norttwest Prgject, 917 SW.

Oek Stredt, Suite 303, in Portland, Oregon 97205.

RESDENTS OPPOSED TO KITTITAS TURBINES (ROKT),
James C. Camody, Vdikanie Moore & Shore, P.S, 405 East
Linodin Avenue, P.O. Box 22550, Y akima, Washington 98907.

F. STEVEN LATHROR, Xf Sathower, Attomey &

Law; Lathrap, Winbeuer, Hard, Sothower & Denison, LLP,
281 West Seventh Avenue, Ellenshurg, Washington 98926.
* k k% % %

JUDGE TOREM: This preheating conferenceis
now cdled to order. My nameis Adam Torem. I'm the
Adminigrative Lav Judge presding in this Kittitas Vley
Wind Power Project, Application No. 2003-01. Thisisa
prehearing conference on Monday, Jly 19, 2004. It wes
cdled for 12 ododk noon. It's now about five minutes
dter 1200,

Coundlmembers if we can go around the room
and make introductions Let's sart with Mr. Fryhling to
my right.
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MS LING: SonjaLing, Renewable Northwest
Project.

MR. ANDERSON: Mark Anderson with Community,
Trade, and Economic Development, Energy Policy Divison.

MR. USBELLI: Tony Usbdli with Community,
Trade, and Economic Devdopment.

MR. PEEPLES Dard Pegplesrepresenting
the gpplicant and with meis Tim McMahan, my co-counsd,
and Chris Taylor, my client.

JUDGE TOREM: Thank you, and | would note
for the record you've passed around Mr. McMahan iswith
the Law Frm Stdle Rives out of Sedttle | bdieve.

MR. McMAHAN: Vancouver.

JUDGE TOREM: Out of Vancouver. And theres
aleter for those of you on the phonethat | imagine
could be provided to you or may have dready been mailed.

MR. HURSON: Jm Hurson, Kittitas County
Deputy Prosecutor.

MR. LANE: John Lane, Counsd for the
Environment in thiscase.

JUDGE TOREM: On thetdephonefor ROKT we
have two members

Mr. Garrett, you're there?

MR. GARRETT: Yes | an.

JUDGE TOREM: And Mr. Carmody.
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MR. FRYHLING: Richard Fryhling. |
represent the Department of Community Trade and Economic
Developmertt.

MR. SWEENEY: I'm Tim Swveeney, and I'mthe
representative for the Washington Utilitiesand
Trangportation Commission.

MS ADELSMAN: I'm HediaAddsmen. |
represent the Department of Ecology.

MS. TOWNE: Chris Towne, representing the
Depatment of Fish and Wildife

MR. IFIE: Tony Ifie, representing the
Department of Naturd Resources.

MS ESKO: I'mAnn Eskowiththe AG's
Office, and | represent the Coundil.

MS. JOHNSON: Patti Johnson, representing
Kittitas County.

JUDGE TOREM: EFSEC q4f present indude
Allen Fksdd and IrinaMakarow.

Any other EFSEC gtaff participating a the
heering?

MR. MILLS; MikeMills

JUDGE TOREM: Thank you, Mr. Mills.

Now well take gppearances from other
patiesa thetable. Ms. Ling, well start with you on

my left.

R RNE
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MR. CARMODY:: Yes | an, and| think Mike
Robertsonisdso ontheline

MR. ROBERTSON: Yes I'mon.

JUDGE TOREM: All right. Sotherearethree
memberson thelinefor ROKT. Two othersfolkswere on
theline?

MR. SLOTHOWER: J&f Sathower.

JUDGE TOREM: | thank you, Mr. Sothower,
and your dientisMr. Lathrop, one of theintervenors.

MR. SLOTHOWER: That's correct.

JUDGE TOREM: Who dseisontheline?

MR. WHITE: Clay White, Kittitas County.

JUDGE TOREM: Okay. Grest.

MR. HURSON: Y ou can back up fromthe
microphonealittle, Clay.

JUDGE TOREM: All right. Werereedy to
proceed, and | want to look &t the proposed agendafor
today. Wehave covered Items 1 and 2, of course. There
were two objectionsthat | want to note, and | think
everybody got my e-mail reponsesonthose. Firg,

Mr. Sothower objected and requested that the hearing be
held in person in Kittitas County, and then Mr. White
noted thet and reponded aswell. | overruled bath of the
objections and denied the request based on the fact thet
were going to focus mainly on procedurd matters, and the
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1  Coundl had other businessto attend to today here, not 1 So with that dreedy said, Mr. Carmodly,
2 dmply ontheKittitas Valey Wind Power Project. Sol do 2 Mr. Garett, and Mr. Robertson, which of you isgoing to
3 hopethat it wasn't too much of aninconvenience. | seg, 3 bespesking to thistoday?
4 Mr. Hurson, you traveled over herel presume spedificaly 4 MR. CARMODY': ThisisJamie Camody. Il
5  for this proceeding today. 5 dat, butl think Ed and Mike may have some supplemental
6 MR.HURSON: Yes 6 commentsthey would liketo make
7 JUDGE TOREM: Counil, do we haveamation 7 A beginning point, they are acitizen group,
8  toadopt the remainder of the propased agenda? 8 apublic group, and thisprocessin generd is
9 MR. IFIE: | movefor adoption of therest 9 extraordinarily difficult and expensive for them ether to
10 oftheagenda 10  undergand or to financidly participatein. And so
1 JUDGE TOREM: Thank you, Mr. Ifie. Second? 11 they'vebeen doing the best they can under the
12 MS ADELSMAN: Sscond. 12 drocumdances Therewas some ambiguity intheir mind
13 JUDGE TOREM: Isthereany discusson or any 13 with respect to the prefiled testimony, particularly with
14 additionsto the proposed agenda? Werethere any other 14 respect to theindructionsfrom the earlier order not to
15 patiestha had itemsthat they wanted to add to the 15 duplicaetestimony that had been provided by other
16 agendatha were not avare of dready? 16 paties. Ands0they looked to and relied upon partly
17 All right. Seeing none, dl infavor? 17  Kittitas County, partly Mr. Lathrop, and dl of their
18 COUNCILMEMBERS Aye 18  prior tesimony and informetion provided thinking thet was
19 JUDGE TOREM: All right. Theagendais 19 goingtobeapat of the record and would be the evidence
20 adopted. Were going to move sraight into themissing 20 intherecord. Therewasdso thar underdanding thet as
21  prefiledtesimony issues. Inthe prior prehearing 21  aparty they would be entitled to participatein the
22 conference orderswe had sent out adeedline for the 22 hearing process through cross-examinaion and that type of
23 Applicant tofileitsprefiled tesimony on May 24. That 23 thinginthe hearing, aswdl as commenting on the public
24 wasdone. All other partieswereto have areponse by 24 pieceof that.
25 Uy 6, afew Tuesdays ago, and that was done with the 25 To say thiswhole Situation has got alittle
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1  exception of three parties, the Residents Opposed to 1  moreconfusng over thelest week or 0| think is
2 Kittitas Turbinesor ROKT, the SerraClub, and Chris 2 probably an understatement. What they're goingtotry to
3 Hdl. Coundil hasbeen advised that Ms Hal may be 3 doashes they can would be to submit some additiona
4 «dtling out and may bein aprivate settlement and no 4 duplicativein effect tesimony based on ther earlier
5  longer paticipating. Whenwe know thet for sure, wewill 5  tegimony and commentsin the context of rebuttd. If
6 alvise Coundl'sbeen advised that the Serra Club does 6 therewasaquestion about whether Zilkhaor the Applicant
7 notintendtofileany prefiled & dl, and Coundl 7  wanted or needed any further time to respond to thet, the
8  through discussonstheat I've had with Mr. Carmody and 8  proposd or the concept would be thet thet testimony would
9  Mr. Garett, aswedl ascther gaff members have had with 9  beprovided by the rebuttal deedline, and thet Zilkhaor
10  them have been advised thet they did not file any prefiled 10  other parties could submit informetion in responseto thet
11 tedimony a thispoint but may have missed the deadline 11 butwewould propose August 9which | think isatimetable
12 inadvertently or may chooseto file any tetimony in the 12 thatfitswith thehearing. | believeyou indicated you
13 formof rebuttd. 13 wanted to havethet find bit of testimony in by August 9
14 What | wanted the rest of the partiesto 14  if that wasto occur. | don't think thet there would be
15  know wasthat rebuttd tesimony aswesad a the 15 any additiond testimony from Zilkha, but that'swhat we
16 origind prehearing conference | think severd months ago 16  proposejud for darification.
17  wasinBlensburg wassad it had to be true rebuttd 17 JUDGE TOREM: Mr. Carmody, our discussons
18  tegimony, so the Applicant need not fear any rebutta 18  prior to the meeting today werethat either (a) you were
19 cominginasaback door toitsorigind prefiled 19  goingto submit rebuttd, or (b) if you wished to actudly
20 tegimony. That would beunfair to the Applicant. But if 20 makeamoation to extend the deedlineto your dient to
21 thepatiesareabletofilerebutta to eech other, and 21 fileitsprefiled teimony, then a that point the
22 withinthat, if you will, boot strap any kind of further 22 Applicant would, of course, beand adl other partieswould
23 discussion opposing the Applicant'stestimony astrue 23  get achanceto regpond and rebut your dient'stesimony.
24 rebuttd to something thet's been filed, that may be 24 If youfiletrue rebutta testimony, therewon't be any
25 dlowed but subject to amotion to srike, of course 25 nexdtoextend any deedlines
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1 MR. CARMODY': That'scorrect. | understand 1 that cameinafter wefiled our testimony. Soasfar asl

2 that, and what | wastrying to doisremove any amhiguity 2 amconcaned thisisablatant attempt to sandbag, and

3 with repect towhat'sthere. So rather than spend alot 3 weregoingto object. And tryingto bring thet in onthe
4 of timedebaing the character of it, build into the 4  27th, wevegot briefsdue. Were getting reedy for tria

5  procedure and opportunity to respond if other parties 5  andthento haveto rebut things, contact witnesses

6  wanted to, but more thought being that it's going to be 6  perhaps, and get things ready by the S9th while were doing
7 primarily, if not, solely rebuttd testimony. 7  everything dsetrying to get together for hearing is

8 JUDGE TOREM: | guess| haveto haveit one 8 aolutdy unacoeptable.

9 way orthecther. Youreether making amation to extend 9 JUDGE TOREM: Any other partieswant to

10  thosedeadlineswhich takes our discusson ancther 10  support or oppose the motion as made by Mr. Carmody?
11 direction, and | nead input from my Coundlmembersaswell n MR. SLOTHOWER: Thisis J&f Sothower on
12 if they want to extend the deedlines. Thereasonwe 12 behdf of Intervenor Lathrop. We don't object to

13 discussed the August Sth deadlinewasthat | absolutely 13 Mr. Carmody's request.

14 mus presarvethewesk of August Sth for Councilmembersto 14 JUDGE TOREM: Any other intervenors or other
15 findly be prepared for the hearing and nothing let done 15 patiestha wish to comment on the motion?

16  prehearing briefsor any prefiled tetimony can comein 16 Councilmembers isthere agrong feding

17  dter tha becausethey need timeto prepare and read 17  oneway or the other? Weve heard from the party thet's
18 everything. Sothat waswhat | told you. | couldn't 18 dffected, aswell asthe Applicant.

19 dlow anything to comein after that evenif a 19 Okay. Hearing none, Mr. Carmody, | haveto
20  Coundilmember wanted it. 20  deny your mation because dthough I've consdered it and
21 MR. CARMODY: | underdand. Wdll, | guess 21 sadthat |l wouldnt actin advanceonit, | dont see

22 then edificadly wewould request or make amoation thet 22 tha therésany agreement with the Applicant. They're
23  theROKT group be entitled to file prefiled testimony, 23 theparty that'smog affected. So | won't dlow any

24 dther rebutta or otherwise, by the deedline for rebuttal 24 prefiled testimony to comein latetoday. After dl the
25 tegimony which | think isthe 26th and that other parties 25  thought and the discussionswe hed, despite that, if there

Page 11 Page 13

1 bedlowed until Augus 9 to submit anything in response 1  wasagreement from the Applicant to dlow it and they're
2 totha. Tha would help ded with the ambiguitiesthat 2 theparty that would be most prejudiced | think. | think

3 thegroup had. 3 it'spretty dear they'rein oppogtion, and the order was

4 JUDGE TOREM: | think itsthe 27thisthe 4  dea. If therewasatimefor asking what was expected

5  deadlinefor rebuttd tesimony. Any cther parties? My 5  of prefiled testimony, it should have been aheed of the

6 notesarethe 27th. Doesanybody have anote otherwiss? 6  6thand not after thet time.

7 MR. PEEPLES. The2rth. 7 However, the parties, indluding Mr. Garrett

8 MR. CARMODY: | think it isthe 27th. 8 andanyonedse Mr. Robertson or otherwisethat'sa

9 Youreright. | havetha. 9  member of ROKT that wishesto paticipatein public

10 JUDGE TOREM: It'saweek from tomorrow. So 10  comment sessonscan cartainly do so. If youwishto

11 themotionthen, if | undergand it, I'll retateit for 11 offer ther tetimony asarebutta witnessthet is

12 thosehere istodlow ROKT tofileitsmissng prefiled 12 cetanly il avalable, but it truly hasto rebut

13 tedimony that would have origindly been due on July 6 on 13 something that camein from one of the other partiesfiled
14 the2rthand dlow dl patiesto file any necessary 14  onduly6.

15 rebuttd tothat no later than August 9. 15 Soif their tetimony iscrafted insuch a

16 Let meturn to the Applicant first then and 16  way to actudly berebuttd and not toincdude adirect

17  getaregponsetothisbecauseit isMr. Peeples dient 17  responseto the Applicant which was owed on duly 6, then
18 thatisapplying for the certification, and then | will 18 itshould surviveamotionto rike. | can't giveyoua

19  hear from any other parties, intervenors, or thelikeand 19  preruling on that because | haven't seen thetestimony,
20  then hear from Councilmembers discussion on this 20  norwould | lawfully beableto do so. But I'm not
21 Mr. Pegples. 21 tdling you that anything that does comein on the 27th
2 MR. PEEPLES. Wdl, | cant redlly tdl you 22 will bedlowed. Butif therésamoation to grike, I'll
23 how grenuoudy were going to object to this. That order 23 hear aguments on both Sdes
24 wasnot ambiguous. It wasdear. They're represented by 24 Thisissmply my adviceto you that any of
25 counsd. Theorder sad rebutta only to thesethings 25  Mr. Garrett'sor anything se you intend to provide come
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1 inthegppropriate format and be rebuttal to something 1 JUDGE TOREM: Whét topic will you be
2 thatwasfiled onthe6th. If, again, thet includes 2  gekingto?
3  additiond responseto the Applicant'sorigind testimony, 3 MR. PEEPLES Hewiill be pegking
4 it should be an appropriate rebuttd to dl that's out 4  essentidly to the safety issues, hedth and safety
5 thee 5 issues Heisan engineer and designer. Tower and
6 Ms. Makarow, was there any other issueswith 6 turbine ety enginesring iswhat hisareawould be.
7  theprefiled tetimony that was missing or have we covered 7 JUDGE TOREM: Theonetopic | think should
8 that? 8  betaken upfird isthe preemption motion that wasfiled.
9 MR. MAKAROW: No, Judge Torem. We covered 9 MR. PEEPLES Correct.
10 evaything. 10 JUDGE TOREM: So | would imagine thet your
n JUDGE TOREM: All right. Thenletsmoveon 11 witnessesand then those of Mr. Hurson on the County would
12  tothewitness scheduling for the hearing detes. Wedo 12 berequired onthefirg day or two of thehearing. I'm
13 beaginthe hearing on Augug 16, and we go five daysthet 13 hoping that the preemption matter, granted itsa
14 wesk. Wewould come back again August 23 and come back 14  procedurd issue, but it isasubgtantive, thereis
15  for thet full week, if necessary. My underdanding is 15 sved subgantive mattersthat need to be determined by
16  that thetemperatures dready in Ellensburg are cresting 16  theCouncil. Therewill not beaninterim decison on
17 100 degress and if thereisaway the hearing is done sy 17 preamption, but it would help to get the Council to focus
18  of thet, those of usfrom thissde of the mountain would 18 fromonediscreteissue of should they preempt Kittitas
19 gadly comeback towhat | think arelesser dimate 19  County'sland use regulated zoning ordinances that should
20 extrames 20 beadisreepat of the hearing, and then moveonto
21 With that inmind, Mr. Pegplesisgoing to 21 wha, if any, recommendation they want to meketo the
22 bethelead counsd for the Applicant herein scheduling 22 Governor for the operation of thewind farm.
23 hiswitnesses. My encouragement isto dl the parties, in 23 MR. PEEPLES Y our Honor, when | filed my
24 fact my indructionto dl the partiesisto contact 24 tegimony | referred to each of my witnesses as 1 through
25  Mr. Pegplesand determineif you want to cross-examine one 25 40, and therewasatypo | think with regard to Miched
Page 15 Page 17
1 of hiswitnessss, find out when he's going to schedule 1 Popdado. Hedidnt haveanumber. Hewould beNo. 4.
2 them. Hopefully the Applicant'stestimony will be done 2  Therewasatypewith regard to Dan Cayman. He cameout
3 withinthefirg week, and wewill only have the second 3  asWithess39 and hesWitness 20. But unless somebody
4 week tofalow onfor other withesses. There may be some 4 requedsotherwise or we decide to do it another way |
5  other waysto go, topic by topic, so we can group the 5 plantoteketheminthat order. I've grouped my
6  Applicant and responding partiesin the ssmewesk. Bt | 6  witnessestogether in categories. Soif anybody wishesto
7 amgoingto leavetha to some coordination with 7 -1 meanthey're pretty sdf-explanatory when you go
8  Mr. Pegples. If you have witnessesthat can only bein 8 throughthelid. If anybody wantsto changethe
9  Hlensburg on aparticular day, please meke Mr. Peeples 9 caegoriesaround, | candothet. If anybody wantsto
10 awareof that and EFSEC g&ff, 30 he can accommodate 10 havethdr witness available and put them on & the same
11 trave schedulesasbest aspossible 11 time that'sfinewith me.
12 Mr. Peegples, did you have prdiminary 12 JUDGE TOREM: Ms. Makarow, isthere other
13 commentsor idess? 13 itemsor suggedionsfrom your experience with thisthet
14 MR. PEEPLES: Yes | ampreparedto--| 14 youwant to maketo the rest of the parties?
15 dontthink | have apreference going through dl our 15 MS. MAKAROW: Wdl, firg of dl, beforewe
16  witnessesfirg or doing it by subject matter. | dont 16 gointothet. | did hear from Deborah Strand who
17 haveaprdeaence | candoit ether way. | guesswheat 17  representsKittitas County Economic Devel opment Group.
18 Ilook toyou, Your Honor, isto tdl mewhich way you 18 Shesdd her withesswas only available Monday through
19 wantustodoit. It doesnt makeany differenceto me 19 Thursday of thefirst week, so Mr. Pegples may want to
20 | think everybody should be flexible dlowing witnesses 20 takethat into condderation. | think in past projectsit
21 who have scheduling problemsto tetify. | would liketo 21 hasheen hdpful for the Coundil to redly haveissuesbe
22 notethat with regard to we have onewitnesswhich is 22 dedt with topic by topic if they can do that; dthough, |
23 Hendrick Hendra Jorgenson who's coming over fromDenmark, |23 think dwaysleaway inthe case awitnessis not available
24 0 we have dated him for the second week just becausewe 24 totakethem out of sequence
25  didnt know how thefirgt wesk was going. 25 JUDGE TOREM: Mr. Pegples, from your
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1 perspectivefor planning what time are you tdlling your 1 tometo reopen our request to bifurcate the proceedings,
2 witnessesto beavalable on agiven day? 2  haveahearing on preemption. At the condusion of the
3 MR. PEEPLES Wadl, right now to meif | 3 preamption hearing make adecison because the County's
4  haveared issuein my mind ebout time, itsgoing to be 4  pogtionisfactudly and legdly therés no possble way
5  how long arewe going to teke on thefirg issuewhichis 5 togrant preemption given the facts thet we have, and then
6 thepreemptionissue and we have people holding right 6 wecanavoidthereg of thehearing. Becausewhat I'm
7 now. | think if peoplelet me know how much they're going 7  heaingisthe Applicant thinkshe can get it doneina
8 tocaoss etc., how much time they would take on some of 8 day and ahdf, and then were going to spend ten days
9 thesewitnesses that would hep. The Coundil are going 9 tdking about everything dse.
10 tohavequedionsof these people or issues because the 10 JUDGE TOREM: Agan, what I'm asking itsmy
11  Council dwayswill ask questions. It will be hdpful to 11 wordsthat arethe day and ahdf, and were not going to
12 know. 12 hifurcatethe hearing. Weve dreedy decided thet legdly
13 JUDGE TOREM: Doesit sound unressonableto 13 tosend everything to the Governor a once, sothereis
14 theCoundil or other partiesto sat asidethefirg day 14 nothing to be done by bifurcating or going through that
15 andahdf to ded with the preemption issue? Isthere 15 discussonagain. That road has been explored. It'sa
16  any resson to st asde moretimeto Coundlmembersasfar 16  dead end. Whether the Applicant wantsit or whether the
17  asyour thoughts on the process? Parties aday and a 17 County wantsit under the EFSEC laws and ruleswe can't go
18  hdf out of ten, or isthereanead for more? 18 there, sowerenat.
19 Mr. Anderson. 19 What | want to meke sureisthat this
20 MR. ANDERSON: What would be done the second 20 separae and discretetopic that the Council hasto
21 hdf of the second day or are you leaving Some specein 21 indudewithinitsorder isaddressed separately from --
22 caseyou ended up moving into afull second day? 22 itsanadd-onissue The Coundil hasnever heditin 30
23 JUDGE TOREM: We can ether leave that open 23 yearsof hearing, 0 itsasegparateissue. Whether you
24 andtry to schedule something thet'sin the evening for a 24 wanttolook & it asthe same as safety or it'sthe same
25 public comment; dthough, | think Ms. Makarow has dready 25  typeof issueas something dse, were bresking up dll

Page 19 Page 21
1 tentatively thought about the public's participation, and 1 theeother disreteissues. Thisisgoingtobea
2 itmay bemore hep to have them participate once the 2  spadetopic.
3 ajudicative ubgantive topicd decisonsare going. 3 Do you have an extendve number of witnesses
4 That could occur or we could gart off with some of the 4 | guessismy guedtion that are going to take longer then
5  bedcprdiminary witnessesthat Mr. Pegples might have on 5 aday and ahdf when you consider the Applicant will dso
6 hold. | think that would be the best use of our timeto 6  havewitnesses explaning why they think preemptionis
7  moveintothe Applicant's casein chief, if you will. 7  gopropriate subject to your cross-examination?
8 Mr. Hurson, do you think that aday and a 8 MR. HURSON: W, my only witnessthat |
9  hdf could handletheissues on the County's main 9 haveisClay White and | guessonething | wanted to meke
10  oppostion? | think you would be the main opposing party 10  surethenisother witnessesthat they have | don't think
11 forthe preemption. I'm not surewhet of the other 11 havebeenidentified as preemption witnesses, but | think
12 paties opinionsmay or may not beinvolved. 12 theremay be somelimited cross-examination of many of
13 MR. HURSON: | guessinaway | don't know 13 Zilkhaswitnessesrdated to it because the Applicant
14 how to respond because when | believe severd months ago 14  sadbadicdly everything isreated to preemption, and |
15  weasked to bifurcate basicdly, so we had preemption and 15  just want to makesurethat if | dont ask aquetionin
16 thenwehavesubgtance. The Applicant took the position 16 thefirg day and ahdf that I'm precluded from
17  youcan't possbly segregate the two. 17 paticipaing.
18 JUDGE TOREM: The Coundil isnhot 18 JUDGE TOREM: No, | recognize therésgoing
19  bifurcating. 19 tobespillover, and wewill try to focusinona
20 MR. HURSON: Thet'smy point isthe 20 paticular topic.
21 Applicant said you can't bifurcate because whetever it was 21 MR. HURSON: I'm not surewho the Applicant
2 Issued under the WAC isbascdly dl the substance, and 22 iscdling for the preemption issue that's now being
23 now there seemsto be arecognition of the Applicant thet 23 reddined.
24 you can actudly segregete the preemption issuesin and of 24 JUDGE TOREM: Y oure anticipeting my
25 themsdves. If that'sthe case, it ssems more efficient 25  quedtion to seewho are the primary witnessesthat you
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1 foresee now being caled on the preemption issues 1 wha timefolkswanted to Sart.
2 MR. PEEPLES I'mgoingto call Chris Taylor 2 MR. WHITE: That may havealittleto do
3 and Andy Lenehan are going to be our two primary witnesses 3 with how much time we nead is how long were going to go
4 and maybe ancther rebuttal witness: We don't know a this 4  eachday.
5 time Soit'sthosethres and | bdieve on the County's 5 JUDGE TOREM: Correct. My thought iswere
6  ddewill primarily be Clay White. So my andysisisit 6 goingtotakea lesst a15-minute bresk inthe morning
7 would be essentidly those four witnesses and perhaps 7  and afternoon sessions, and well schedule around
8 maybein -- it would be those three or four witnesses. 8 redidictimesnot just arote 15 minutesat 10:30 or 15
9  That'swhat my andysswas. 9 minutesat 2:30, but something redigic. Much of that
10 JUDGE TOREM: So the hearing will openwith 10  will depend ontheflow of caffeneduringtheday. The
11 Mr. Taylor'scross-examingion. 11 lunch bregk will @ther be 60 minutes or 90 minutes, but
12 MR. PEEPLES. Yes andthen| presumably 12 probably plan on 60 minutesfrom 12:00to 1:00. If
13 would goto Mr. Lenehan's cross-examination. 13 therésareason to moveit back, it will be no lessthan
14 JUDGE TOREM: Do any other partieshave 14 60 minutes unlessthere's a separate Councilmembers
15 witnessesthey intend to present on this particular topic 15 motiontotake ashorter lunch bresk. Well ssewnhat the
16  of preemption? Agan, thisisfocusng soldy on should 16 droumdancesare | wanted to Sart everyday no later
17  the County'sland use planning and zoning regulations be 17  thannineddodk and no earlier than eight o'dock, but
18 preempted. Therest of theissues asto whether its 18 theremay be somewitnessissues.
19 gopropriateto Stethis proposed wind farmin that 19 | want to turnto Mr. Peeples as essertialy
20 portion of Kittitas County will come up inthe days ahead 20 thechief orchestrator of the proposed witness schedule
21 of that, but thiswould soldy be which rules should apply 21 thainvolvesdl the patiesto let meknow isthere any
2 discusson. 22 reasonnot to dart & 8:00, 8:15, 8:30, somewherein
23 Any of the parties on the td ephone have any 23 thereonaroutinedaily bads?
24 witnessesfor thet topic? 24 MR. PEEPLES | think 8:30would bearedly
25 MR. SLOTHOWER: Thisis J&f Sothower on 25 goodtimeto gart.
Page 23 Page 25
1  behdf of Intervenor Lathrop. It may bethat some of our 1 JUDGE TOREM: Any other input from parties
2 witness David Taylor testimony link to preemption. 2 astoadatingtime?
3 JUDGE TOREM: All right. So ashecessary -- 3 MR.WHITE: ThisisClay Whiteagain. The
4 will hebeavaladle thosefirg two days? 4 only thought thet | haveiswere going to have hearings
5 MR. SLOTHOWER: | can check. | don't know 5 fortwoweeks Isthereachancetha were going to have
6 theanswer tothat right now. 6  achancefor public participation in the evenings?
7 JUDGE TOREM: If theanswer isno, please 7 JUDGE TOREM: Thereis
8  contact Mr. Pegplesimmediatey as soon asyou learn thet, 8 Ms Makarow, did you have some thoughts
9  tha we can make arangements so the Coundl is mede 9  dready on scheduling that?
10 awareto hold open atime period later to handle thet. 10 MS MAKAROW: Right now we have an evening
1 So, Mr. Pegples; if youll take thet 11 sesson scheduled for the Kittitas Valey Project on
12 direction. 12 Tuexday the 17th and, frankly, | can't quite remember the
13 | don't see any other -- Counsd for the 13 timeat which thepublic meeting garts. It'sprobably in
14 Environment, isthere anything thet you foresee 14 thevicinity of saven odock. Well be noticing that
15 paticipaing actively in presenting withesses on this 15  very shortly. | would dso think the parties should take
16 topic? 16 notethet we do have another public meeting scheduled for
17 MR. LANE: No. 17  theevening of Tuexday the 23rd Sarting dso a seven
18 MR. WHITE: Judge Torem, | have aquedion. 18  adock which would be the comment meeting on the Wild
19 ThisisClay White 19 HorseWind Power Project Draft EIS
20 JUDGE TOREM: Mr. White, go aheed. 20 Treditiondly the Councilmembers have broken
21 MR. WHITE: Sincewedont havetimesnow, 21 off the hearings early on dayswhen therés an evening
22 what aeyou conddering asaday? Isthisgoingtobean 22 meding, 0 they havealittlebit of timeto sretch
23 8hour day, so that would give us 12 hours? 23 tharlegsand have dinner before going to the public
24 JUDGE TOREM: Approximately. That was part 24 meding.
25  of wherel wanted to go next, Mr. White, isto find out 25 JUDGE TOREM: S0 hearing thet, my suggestion
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1 - 1 atorneysto beintouch directly with Mr. Peeples. If he
2 MR. CARMODY:: Y our Honor, could you repest 2 doexnt hear from you, he has areponghility to schedule
3 tha. Itwasnt picking up on the phone. 3 this and hell be having awork in progress asto
4 JUDGE TOREM: It sounds asthough our 4 proposed scheduling. Soif your withesswas not dear in
5 heaingsaretheweek of the 16th and the week of the 5 thetegtimony or wasn't labeled as such asto what topic
6  23rd. Theweek of the 16th thereés dready aproposd by 6 they intend to beon or youre undeer asto oneof the
7  Ms Makarow that we schedule the public participation 7 Applicant'switnesseswhat topic they are going to be on,
8 portion of thisKittitas Valey Wind Project on Tuesday 8 figure out those questionsto Mr. Pegples by either his
9 theltth. Soif preemption isactudly done beforelunch 9 emal or cdl themdirectly. But figure out about how

10 onthat day, we have an option of garting with the next 10 longyouwant. Weknow it's not acookbook thiswitness

11  main subgantive topic on thet afternoon and having an 11  takesonehour or forty minutes, but some amount of flex

12 abbreviaed afternoon and then a public comment mesting 12 timewill bebuiltin. Soif we need to carry witnesses

13 tha night. 13 overtoanother day wecan.

14 Thefollowing wesk on Tuesday aseparate 14 But, again, he's correct in highlighting

15  heaing requiresaDraft Environmentd Impect Statement 15  that Coundl will have read the prefiled tesimony ahead

16  public comment period. That'sfor the Wild Horse Wind 16  of them being onthestand. They will know oncethe

17  Power Project. Wewill bresk earlier thet day aswel to 17  witnessadoptsther tetimony, and thet'swhat occurs.

18  dlow the Councilmembers and partiesto get abiteto eat 18 Werenot going to rehash any tesimony. It will bedo

19  and shift gears before hearing separate public testimony 19  you adopt thistestimony asyour own? Yes. Who'sup for

20 onthe project'sDEIS, 20 crossexamingion?

21 Ms. Makarow, did | gatethat accuratey? 21 Therewont be any recdling of witnessesif

2 MS. MAKAROW: That iscorrect. 22 wecanavoidit. If they're aone-topic witness, they're

23 JUDGE TOREM: SoMr. Pegples. 23 going to be on once and if they're not necessary in

24 MR. PEEPLES Jug generdly. | just want 24 rebuttd, they're going to be gone. So dont comeonthe

25  tocomment that the primary time that will be used will be 25  last day of hearing and ask to call back another witness

Page 27 Page 29
1 cossexamingion. Well be putting on aquick brief 1 if that hasnot dready been prearranged.
2 aummary tesimony. So how long thisisgoing to tekeit 2 Sowork with Mr. Pegplesisthe message
3 redly determines how long the people with theright to 3 today to make sureyoureonthelist. If you know you're
4  aossexaminethe catain witnesssswill crossthem. So 4 notgoing to have any cross-examination questions, fine
5 ifwege anideaof how long the crossesaregoing to be, 5  If somecome up during the hearing, that can be
6 | meanthat would probably be helpful toyou. The 6  accommodated. But if you definitely know you have an
7  redirect generdly has been not that long, not thet time 7  extendve coss-examingion, Mr. Pegples neadsto know
8  conauming overdl. 8 aoutitinadvance Andif he hasany for your witnesses
9 | mean, Iring, you might have a different 9  ortheother partiesor each other, make sure that'sknown

10  obsarvation, but that's been my historic observation. So 10 inadvance. If thereare problems, then | can handle

11 | think that's probably what you need to look at for your 11 those procedurdly in advance with the affected parties,

12 condderation of thetime. 12 andwell notethat on the record in the future

13 And, Clay, | doubt with you, Clay, | don't 13 MS. MAKAROW: Judge Torem, inthe past the

14 think were going to betoo long onyou. | meanit's 14 Council hasrequired dl the parties and the Applicant to

15 goingtobekind of an on and off thing from our point of 15  submit their esimatesfor cross-examination on various

16  view onthe preemption. 16  witnessesby acartain deedline, and certainly thet might

17 JUDGE TOREM: What I'm hearing thenis 17  mekeMr. Peeples job alittle bit eesier if he knowsthat

18  Mr. Pegplesneadsfrom the rest of the partiesan ideaas 18 hesgoingto get dl theinformation heisgoing to get

19 tohow long each of you plansthrough your atorney to 19 byacatantime

2 cossexamninehiswitnesses Hewill be doing the same 20 JUDGE TOREM: | would liketo havethe

21 courtesy to you and letting you know how long he wantsto 21 proposed witness schedule no later than the Sth of Augugt.

2 cossexamineany of your witnessesthet were identified 22 Working backwards from there would the prior Monday dlow

23 inprefiled testimony on July 6. 23 youtha full week of the2nd, Mr. Peeples tofindizeit

24 Once we get therest of the rebuttd 24 or doyou nead it even earlier than that? Becausewe only

25 tedimony inonthe 27th, | would encourage dl the 25  haverebuttason the 27th.
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Page 32

1 Sarting now would be great, folks, to get 1 quedions-- and my gut reaction it's not too

2 itinadvance, but | don't want to handcuff it too latein 2 controversd. Therésnat an earthquake up there. --

3  theprocedure 3 would beto have hiscross and any quedtionsthe Council

4 MR. CARMODY': Y our Honor, could | ask a 4 might want to ask him by telephone. But presently he'sin

5 quick question, so | understand the process that you want 5  Jgpan, and | dont think were going to be ableto get him

6 tofollow? Whenwevetaked about preemption, that is 6 bak

7 both ddes presenting their evidence and crossing and 7 JUDGE TOREM: Hasany party dready reviewed

8  providing rebuttal on that issue, weve defined it asa 8 histesimony and cometo the opinion they need to have

9 day andahdf. Isthat the procedurethat will be 9  himinperson for cross-examingion?

10 followed with each and every other issue? Thet is will 10 MR. PEEPLES Thetwo people| havewhose

11  bothsdesof anissue come and then well moveto the 11 subject areaswould cover hiswould be Kittitas County and

12 next category? 2 CE

13 JUDGE TOREM: Yes AndthisisMr. Carmody, 13 JUDGE TOREM: Gentlemen, have you hed the

14 correct? 14  timeorleisuretolook a histesimony yet?

15 MR. CARMODY: Yes 15 MR. HURSON: | haven'tlooked & it yet.

16 JUDGE TOREM: Mr. Carmody, that's exactly 16 MR. LANE: I'velooked over dl the

17  right. Oncewe have aproposed scheduleto focus on those 17  tedimony, and it doesnt cometo mind asatopic that |

18 topics witnessesin favor or on one Sde of the topic for 18 haveserious concernsabout at thistime, but I'll look

19 theApplicant will adopt their testimony and be 19 overitaganand get back to you as soon aspossble

20 crossexamined and then redirect as necessary and perhgps 20 JUDGE TOREM: Coundilmembers giventhe

21 recrossbut no morethan that. Well move onto other 21 geographicad condraints, and | don't expect the

22 witnesseson the other Sde. 22 Councilmembers have necessaxily reviewed histesimony, do

23 MR. CARMODY': On matterslike preemption 23 you seeaproblem procedurdly with having someonethere

24 wheretherdsadiscretelegd issue are you anticipating 24 only by tdephone? That's assuming that Mr. Fiksdd and

25 any legd argument at that point with respect to thet 25 Ms Makarow could have the tdlgphones working to Jepan
Page 31 Page 33

1 issueor how will thet fit into the process? 1 that day.

2 JUDGE TOREM: Wewill have pogt hearing 2 MR. FIKSDAL: Yes ThisisAllen Fksdd.

3  briefsto accommodate those argumentslegdly. There may 3 | dontknow if wediscussed having atdephonein the Ha

4 beroom for dodng arguments, but most oftenin acese 4 HomesCenter. | assumethey havealink. Well try to

5  likethispogt hearing briefswill best organize and meke 5 stoneup.

6 dfident useof everyongstime 6 MR. PEEPLES Thank you.

7 MR. CARMODY:: Okay. 7 JUDGE TOREM: Let'swork with the Applicant.

8 MR. PEEPLES: | takeit you want them 8  Mr. Hursonand Mr. Lane, if you pleasereview his

9  grouped by subject aress. 9 tegimony. Andthewitnesss name agan?

10 JUDGE TOREM: | think asMs. Makarow sad 10 MR. PEEPLES: It'sJosh Butler. Were

11 that'sprobably best for the Councilmembers, and I'm not 11 tryingto havehimhere | just can't assure you thet we

12 hearing anything different as| look around the table 12 aegoingtobeddetodoit.

13 That wasmy initid preference aswell, so | am happy with 13 JUDGE TOREM: Let'sthen, Mr. Hurson and

14 it 14 Mr. Lang if | don'tt get & least an email objectionto

15 MR. PEEPLES. What | will try to do, Your 15  hisbeing by tdephone by thistime next week, actudly

16  Honor, isget out not thisweek but sometime next week a 16  well makeit the same datine asthe rebuttd testimony

17  draft order. When| say drdft, | meen adraft schedule 17 by the 27th, then, Mr. Peeples, you will havethe

18  with order, and then | will distribute that, and then 18  Coundl's permissonif therés no objection to hold him

19  peoplecan respond or do what they may. 19 bytdephone If that works more convenient for his

20 | do have one spedific issue with regard to 20 <chedule then take that accommodation for whet it is

21 onewitness| have Josh Butler he'sthe geotechnical 21 Anything dse on the witness scheduling?

22 person. | had him liged asthefifth witness. He's 22 Doesanyone have any questions?

23 goingtohavetobein Jgpan. Infadt, | think hels 23 MR. SLOTHOWER: Thisis Jif Sothower. |

24 dready there. S0 guess| would liketo ask leave of 24 haveaquedion.

25 theCoundil to be adetoif peoplewant to ask him 25 JUDGE TOREM: Yes, dr.
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1 MR. SLOTHOWER: Wetdked about grouping 1 beAugus 23, and the comments on the Wild Horse Draft EIS
2 witnesseshy issue. Inyour Prehearing Order No. 8, there 2 beonthel7th. Tha would dlow thepublican
3 isaligof fiveof theissues. Istha thelig weare 3 opportunity to condder and see the evidence that was
4 going to beworking off of or working fromin grouping 4 brought into the hearing and then comment an gppropricte
5 thesewitnesses? 5  way.
6 JUDGE TOREM: That would be my preference 6 JUDGE TOREM: Paties, any responseto that?
7  Le'sseeif Mr. Peepleshas some other modification to do 7  Coundlmembers?
8 that. 8 Part of me saysthat that makessenseand a
9 MR. PEEPLES Jdff, | don't know if thet 9 patof medsosays Mr. Carmody, that much of the
10 directly rdatesto alot of theissueswe have. What | 10 tedtimony hasdready been posted on the website, 0
11 wasthinking was'd send to you these witnesses that we 11 that'sdready in, if youwill, onceit's adopted
12 havekind of matched up with eech other, and | wasgoing 12 dfiddly. Andif Ms Makarow hasno red reason to have
13  togroup likein acertain areaour witnessesfirs and 13 oneealier than the other, then we could do that. But |
14  then after that your witnessssif they'rein that areg, 14 want to hear from her and find out there may be some other
15 sndittoyou, and haveyoutakealook a it. I'mjugt 15  methodsto the madness here asto which Tuesday for which.
16 tryingto gat awitnessorder. Doesthat sound okay to 16 MS. MAKAROW: Thebassfor trying to
17  you, and then you can just respond oniit? 17  schedule both medtingsin during the two weeks was that
18 MR. SLOTHOWER: Wdl, jus whenwetalk 18  theCouncil wasdreedy in Ellensourg. If the Kittitas
19 aboutissues | meenissuesdo alot of different things 19 Vadley Public testimony is moved to the second Tuesday, |
20 todifferent people. And I'mtryingto get ahandieon 20  will have missed my deedlinefor noticing the public
21 whatthegroupingwill be. | meenthisltem5in 21 comment medting on the Wild Horse Draft EIS, and wewould
22 Prehearing Order No. 8 ishdpful becauseit lays 22 havetohaveit a alaer date We can't movethe Wild
23 everything out, and it would be niceto have aschedule 23 Horse public comment meeting up earlier because | wouldn't
24 likethislad out with witnesses. 24 meet my notice schedule
25 JUDGE TOREM: Mr. Pegples, you're aware 25 MR. PEEPLES Intha event | do not wart it
Page 35 Page 37
1  whichpart of the order hésreferring to? 1  changed because! do not want to from my point of view |
2 MR. PEEPLES: Yes, | know. 2 dontwant the Wild Horse EISgdled.
3 JUDGE TOREM: Doesthat regpond to what you 3 JUDGE TOREM: Sotheonly other optionisto
4 werethinking you were going to do with the proposed 4 movethe public meeting on this metter later or moveit
5  witnessschedule? 5 aound
6 MR. PEEPLES. Pretty much. | think my 6 MS. MAKAROW: Maybe one possibility isto
7  witnesesaredmod exactly inthis order, pretty muchin 7 movethe public comment mesting on the Kittitas Vley
8 thisorder, and | wasgoing to teke -- infact, they are. 8  matter to the sacond week for another evening, but we
9 JUDGE TOREM: All right. If they'reinthat 9  woulddill - I would have to coordinate that with our
10 order, fantedtic. If they're by those topic groupings, 10 adminidrative assgant with the location thet were
11 that would be hdpful, and we have to shuffle them out of 11 looking & holding the heeringsto determineif thet's
12 theorder thet they'rein this prehearing order. 12 posshle
13 MR. PEEPLES. That'sbescdly what | was 13 JUDGE TOREM: Coundilmembershave any
14 goingto do then, try to get common, put the witnesses 14 objection to having two evening meatings the second week?
15 together from various patiesin common arees 15 MS. TOWNE: Aslong asthey'reearly inthe
16 JUDGE TOREM: There may bereasonsto 16 week.
17  shufflethe order of thetopics asthey'relisted thereto 17 JUDGE TOREM: Right. | want to see,
18  accommodate withess schedules and availability, but as 18 Mr. Peples if therésaway to do this hearing thet's
19 long asthetopics are grouped as much as possible, | 19 scheduled for ten daysin eight, then | don't want to
20  think that would be preferable to the Coundil. 20 <chedule something for the Thursday night of the second
21 Anything ese on witness scheduling? 21 week. Andif it runsthat day and we can end that day,
2 MR. CARMODY': Your Honor, thisis Jamie 22 therewould be no reason to keep the Councl thet extra
23  Camody again. | would liketo ask you to consder 23 evening.
24 switching the two public comment dateswith one another, 24 Sowell look, Mr. Carmody, if therésaway
25  sotha the public comment date on this application would 25 tomovetheKittitas Valey public comment to the
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1 followingwesk or, if not, maybeitsaThursday of the 1 cetification agreement if thet iswhat goesforward to
2 firs week or Monday or Wednesday the second week arethe 2 theGovernor are going to be hdpful, so we know from
3 daesthat I'm going to suggest Ms. Makarow look a. But 3 whenceyour questions might be coming in cross-examination
4 el coordinate with me and make sure thet therés not 4 and hdp focusthe Coundil.
5  another corflict with the fadility or something ese. 5 Prehearing briefs I've looked &t the
6 MR. CARMODY': So the primary concern would 6 cdendar andto makeit asl said of any usefor the
7 judt befadlity scheduling? 7  Council to be ableto read them haveto beinredly no
8 JUDGE TOREM: | think thet isthe primary 8 laerthan Friday, August 6. The Coundil has encouraged
9  concen. My sscondary concernisthet by thetimewe get 9 metomekethisamandatory item. | am not indined to do
10 tothe second wesk folkswill Sart to run out of gamina, 10  that despite my own Coundil tdling meyou mud filea
11  andwewant the Council and we want the public and dl the 11 prehearing brief because some of you have smdler issue
12 patiesto have enough energy to be-- it'slong enough 12 aess and | dont want to make you incur atorneys fees
13 daysasitisand evening medtingstake alittle bit more 13 ormakeyouincur extrawork. But if you want the Coundil
14 outof dl of us Sol want to make sure that we address 14 to know whereyou're coming from before the hearing, file
15 that physologicd concern aswel and don't put too much 15 aprehearing brief.
16  onpeoplethe second wesk. Once we havethose dates 16 Please don't think you haveto go to
17  though asto what nights the evening meeting will be, we 17  excessivelengthsto make your casein advance Youwill
18  probably will gart an hour later the following morning or 18 haveplenty of opportunity during the two weeksand in
19  bresk an hour earlier the afternoon of to accommodate 19 pos hearing briefs. But tdl uslike you would any
20 everybody's needs and dlow therest of theworld to 20 judidd procedure whet you expect the evidenceisgoing
21 happen outsde the meetings 21 toshow astowhy or why not thiswind farm should be
2 Let'smoveonto Item 6. 22 whereit'sproposed in Kittitas Vdley. You cantakeinto
23 MR. WHITE: Judge Torem, thisis Clay White 23 condderdion the Coundl isaware of other wind farms
24 Can| makeonecomment? 24 propossdinthevdley. Thisdecisonwill focuson this
25 JUDGE TOREM: Freaway. 25 one but if you want to make arguments about location and

Page 39 Page 41
1 MR. WHITE: Jug for the record, on the 23rd 1 tdl ustherésother things, we expect that'sgoing to
2 of Augud, | do haveapublic hearing & the planning 2 comeinduring the hearing aswell.
3 commisson scheduled. It'sgoing toimpact Mr. Hurson and 3 The prehearing briefs need not belengthy.
4  mysdf. Mr. Carmody doesn't know it yet, but it may 4 | don't want to sst apagelimit, but | think probably 15
5  impact him aswdl with the planning commisson thet night 5 to20pagesisagood length. It shouldn't betoo much
6 forasst scheduled public heering regularly scheduled for 6  longer than that or the Coundil isnot going to have
7 theKittitas County Planning Commission. If you could 7  enoughtimeto get through dl it needsin thet week.
8 keepthatinmind, | cantry to beintwo placesa once, 8 Ms Makarow, did you have any other guidance
9 hutitisdifficult. 9 tha youve seen used effectively in prior adjudications
10 JUDGE TOREM: All right. Well, then|l 10 for prehearing briefs? Havel overcut it or undercut it?
11 appreciateyou bringing thet up. Isthere any other known n MS. MAKAROW: Weveonly had prehearing
12 oconflictsthat parties may havefor other evenings? 12 briefsinonecaseprior tothis but | don't remember
13 Okay. Thank you, Mr. White. 13 wha thelength of those brifswere.
14 Let'smove onto Item 6, the prehearing 14 MR. PEEPLES. They were 20 pages, and they
15 briefs The Coundl very much wantsto seelegd argument 15  weredenoted as opening satementsin the Olympic Fipe
16  inadvance of what the partiesintend to do. Weknow dl 16 Lire
17  thepatiesthrough their petition for intervention that 17 MR. HURSON: Olympic FipeLine
18  weregranted what their generd interests are, and from 18 MR. PEEPLES. And thet'sthe only onethet
19 readingther prefiled tetimony and the witnessesthey're 19 hasever beenrequired.
20  putting out there, we can dart to guess alittle bit as 20 JUDGE TOREM: S0 you gentlemen have more
21 tomoativation and why they're participating and whether 21  expeaiencewithitthan| do, but at least doesthis 20
22 they'refor or againg the project on any number of topic 22 pagesdrike dther asunduly regtrictivein this case?
23 aess But prehegring briefsthet are organized and tell 23 MR. PEEPLES: | think that's good.
24 uswherethe parties actud postionsare and what 24 JUDGE TOREM: For the rest of the parties
25  conditions, if any, they want to seebuiltinto asite 25 though, maybel can cdl onyou, Mr. Pegplesand
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1  Mr. Hurson, inthat order. Tel mewhat exactly you saw 1 thatdeadine
2 theopportunity asthe opening briefsin that, so that the 2 JUDGE TOREM: It doesn't sound unressoneble
3 other partiesmight know what they've been used for and to 3 Ms. Makarow.
4 what effect in the past. 4 MS. MAKAROW: | think that'sadecison to
5 MR. PEEPLES. WA, you cangoonlineand 5  bemadeby the Coundil, but it doesn't sound unressonable.
6 findit. Fortheaother partiesyou goto | think the site 6 JUDGE TOREM: Any objection from
7 mapand go down to Olympic Fipe Line archive, and you can 7  Coundlmembers?
8 finditthereandread it. They werejust essantidly 8 COUNCILMEMBERS No.
9  opening datements. Thisiskind of the overview of the 9 JUDGE TOREM: Then that will gpply to dl
10 law. Thisiswhat were going to present. Thisiswhat 10 paties If you can getit served dectronicaly or if
11 ourceeis 11 that'sby fax or by emall, it ssemsweve done alot of
12 JUDGE TOREM: Mr. Hurson. 12 budnesstha way. That would befine. Pleaseindude
13 MR. HURSON: Well, itsamatter of areyou 13  therest of the partieson that, so they get it on the 6th
14 looking for opening briefsin alegd sensethat the 14  aswdl.
15 lawyersoften useor an opening Satement? Because| see 15 Mr. Pegples.
16 thoseastwo separate matters. 16 MR. PEEPLES My suggedtionisthat it
17 JUDGE TOREM: Wi, | think more of afact 17 should beemdled in probably PDF form, so thet Irinacan
18 intendve opening Satement iswha would be most hd pful 18 immediady put it on thewebste, and then everybody can
19 totheCouncil a thispoint. Thelegditieswere 19 getit.
20 familiar, of course, with our own Statutes and rules, and 20 JUDGE TOREM: Doesany paty have aproblem
21 well expect more oncethefactsarein to have apost 21 puttingitinto a PDF format?
22 hearing brief on how we should gpply those rulesand 2 MR. HURSON: It took usawhile, but we
23 regulaions. So an opening Satement is probably abetter 23 figured out howto doiit.
24 characteridic, but for each party in the ball park of 15 24 JUDGE TOREM: If anybody needsingdruction
25 1020 pages sounds gppropriate. If you can go lessthan 25  onhow to do that, Ms. Makarow is much more familiar than
Page 43 Page 45
1 tha, impressus plesse 1 | andhopewill beableto giveaprimer on thet to anyone
2 MS. MAKAROW: Judge Torem, maybewhet I'll 2 tha aks Sowewill havethat filed -- thanks,
3 doisl'll send by email thelink to where those opening 3 Mr. Hurson. If that saves everybody some money, thet's
4  daementsarelocated on our web page for the Crass 4  gredt.
5  Cascade Fipdine so dl the partieswill know whereto 5 MR. HURSON: Do you dill want usto mail
6 look. 6  hard copiesto everybody?
7 JUDGE TOREM: So prehearing briefs done by 7 JUDGE TOREM: It'sasmdler document
8 Friday, Augus 6. Samerulesof sarvice apply for those 8  catanly than the prefiled tetimony | hope.
9 aswith any other prefiled tesimony. 9 MR. HURSON: 'Y ou want about 20 peges. W,
10 MR. HURSON: Can| ask aquesion? Given 10 | mean because were upposeto have an origind and 20
11 thedigances if thefiling deadlinefor the physica 11 oopies Il ill mal mine. | just want to make sure
12 documentisin Olympia, that requiresusto mail it at 12 I'mnot getting confusion. If you don't want usto mail
13 lesdt three daysin advance under normd mail or someone 13 had copies, | won't. If you want usto, wewill.
14  todriveit over. | guessfor these purposesif we can a 14 JUDGE TOREM: | think the document ismainly
15 lesd have everythinginthemail thet Friday, we can 15 geared & the Coundl. The Coundil isgoing to haveit
16 dectronicdly sendyouacopy. Soif gaff just wantsto 16  dready dectronicdly. Mogt of usare getting those
17  trytodigributeit after five o'clock on Friday, so 17  copieseather from Ms Makarow or not. | dont havea
18  everybody could have acopy to take home for the weekend, 18  drongfeding oneway or the ather. Do other parties
19 wecandotha. Butit'sjust our prefiled testimony 19  wantto get just the dectronic copy for this sort of
20  codtslike $1,800 for photocopying and another $1,000 to 20 document? I think that would makethe most sense. If
21 mal. AndI can promiseyou our opening brief isnt going 21 weregoingto take the step, teke the full step and just
2 tobeasextensveastheprefiled. But jud for 22 sveitdl dectronicaly.
23 convenience and given thetime condraints, I'd just ask 23 If anybody does not receive a prehesring
24 if wecould for this purpase condder serviceonthe 24 brief -- maybeit'shepful if yourenot filing a
25  Coundil bethat we emall it to you and put in the mail by 25  prehearing brief to send an email saying were nat filing
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1 itsonooneislookingforit. Soeverybody thenwill be 1 nexded
2 required to have something comein August 6. If theres 2 MR. SLOTHOWER: So those mationswould be by
3 not an atachment, then it will be the respongbility of 3  August3
4 theother recipientsto cdl and say | couldn't open your 4 JUDGE TOREM: Yes Tha'sif itsamation
5  dtachment, fax it or whatever and makethat work. If 5 todrike If it'sanother sort of motion, | don't redly
6 Ms Makarow hasany quesionsthat aslong asthey'rein 6  seareasonto deviaefromthe Augug 3filing deadline
7 by fiveodock onthe6th, they will betimely. If 7  then
8 theyrenat, and they're coming in after that inthe email 8 MR. SLOTHOWER: | wanted to meke surel
9  recept, then they will be subject to motionsto drike. 9  understood that.
10  But Councilmembersthey're only to get what comesin 10 JUDGE TOREM: Letsmekeit dear then. If
11 timdy. 11 it'snotamotion to drike, pleasefileit unlesstheres
12 Sowell bedear. Well digpensewith any 12 agreat explanaion why not by Augugt 3, and if theres
13 requirement that there be hard copies and save the expense 13  necessary aresponse, unlesstherésaneed to extend
14 that much further. 14  that, then by August 6. That way well havethat full
15 Item 7 is cross-examinaion exhibits 15  weskin advance before the 16th to Sart consdering. If
16 MR. SLOTHOWER: Judge Torem, | haveone 16  therésanything esewe need, we can send out an order
17  quedion. ThisisJef Sothower. 17  sayingfile something additiond beforethe 16th.
18 JUDGE TOREM: Yes gr. 18 MR. SLOTHOWER: Okay.
19 MR. SLOTHOWER: The schedule thet youre 19 MR. CARMODY: SoAugus 3for dl other
20 tdking about for prenearing briefs doesthat gpply to any 20 prehearing maotions.
21  motionsthat parties may want to make based upon the 21 JUDGE TOREM: Yes
22 evidence or the prefiled testimony? 2 MR. CARMODY': Okay.
23 JUDGE TOREM: What sort of motionsarewe 23 JUDGE TOREM: Anything dseonthistopic of
24 foreseding, Mr. Sothower? 24 prehearing briefs or potentid prehearing mations?
25 MR. SLOTHOWER: There may be mationsthat we 25 All right. Then moving onto No. 7, the
Page 47 Page 49
1  may want to makewith respect to the preemptionissue. We 1 crossexamingion exhibits
2 dontknow for sure whether we can make that motion until 2 Ms Makarow, I'm going to defer to you asto
3 weseedl of theevidence that's submitted. Sol jugt 3 thetiming of this but it's essentidly advicein advance
4 want totry to undersand where they comein making any 4 thatif you have exhibitsthat you want to raise on
5  mationswe may have which rdate based to the evidence 5  cossexamination that are not dreedy part of the
6 that'sprefiled. 6  witnesssprefiled testimony but will become your own
7 JUDGE TOREM: Would these be potertidly 7 rebuttd exhibits, if you will, some submission
8  digpostive motionsfrom your perspective? 8  requirementsand deadlines, o they're not showing up for
9 MR. SLOTHOWER: No, not from my perspective 9 thefirgdtimed thehearing. Ms Makarow, what'sbeen
10  they wouldnt be dispositive motions. 10 therequirement and experiencein the pat?
1 JUDGE TOREM: Okay. Mationsto gtrike on n MS. MAKAROW: | think | will bevery brief.
12 tedimony should comein assoon as possible. | would 12 Il jus direct partiesto reread the hearing guiddines
13 prefer if they camein by the 6th because everyonewould 13 Thesubmitta reguirementsfor cross-examination exhibits
14 havethe opportunity. 14  aevey wdl detaled in those guiddines, o thisis
15 MR. PEEPLES Youhave Augus 3 asthe 15 jugtaplaceholder to remind you dl those exhibitsdo
16  motionto grikedate. 16  haveto comein with certain amount of advanceto the
17 JUDGE TOREM: Thank you for reminding me. 17 Coundl.
18 MR. PEEPLES: And the responsesto mation on 18 MR. HURSON: Canl ask aquedtionfor
19 Augus 6. 19 daifying? | havent reed the order inawhile. If
20 JUDGE TOREM: Therésdready adeadiinein 20  exhibits have been submitted through one witness, canwe
21  exigence, Mr. Sothower, asto motionsto strike 21 usethemfor cross-examination on another witness, and
22 tedimony, and Counsd for the gpplicant isreminding me 22 wereokay tojud say referring to exhibit so and soto
23  itsdready st for August 3 with responses due by August 23 such and such, then ask questions about it?
24 6. Sothat'sthat Augus 6 deedline coming back to give 24 MS. MAKAROW: Our practiceinthepagtis
25  theCoundl aweek ahead of timeto ddiberate on those as 25  th, yes you can use an exhibit for cross-examination of
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1  another witness, but | think you should be courteousto 1 finishing. If wefinishearly, sobeit.
2 theparty that you're going to be examining, crossthe 2 My thought isthat, Mr. Pegples, would give
3 witnessesof, and et them know that you're going to be 3  youthreeweeksfromthat date. Threeweeksisthe
4 udngit for somebody dsein advance 4  folowing Monday tofile briefs, and then atwo-week
5 MR. HURSON: | just didn't want to haveto 5  response period for dl the other parties and as necessary
6  make photocopies of other people 6 atwo-wesk reply brief period. Sothose dateswould come
7 MS. MAKAROW: Y ou do nat haveto reproduce 7 out goproximately asthe 20th of September, the 4th of
8 anexhibittwice 8  October, and the 18th of October.
9 JUDGE TOREM: Bear withmeamoment. I'm 9 MR. SLOTHOWER: I'm sorry. What wasthe
10 looking a Coundl Order 777, andit's Appendix A to see 10 led dae?
11 if thereisamore secificitem. Item 20(e) tdllsyou n JUDGE TOREM: October 18.
12 that exhibits used for cross-examination that have not 12 MR. PEEPLES. Let medaify onthat. |
13 been previoudy prefiled with the Coundil haveto be 13  havethreewesks but weretaking about | havethree
14 submitted no later than oneweek prior to the scheduled 14 weeksinwhichto filemy brief and then the other parties
15  dat of the hearings except for good cause shown. So 15 havetwoweksdter | filemy brief.
16  that would be Augus 9 for thosein this particular 16 JUDGE TOREM: To respond.
17  heaingca= 17 MR. PEEPLES And | havetwo weeks efter
18 MS. MAKAROW: Jud for darification, | do 18 they respond.
19 Dbdievetheway weveinterpreted thet isthet itsone 19 JUDGE TOREM: Correct. That would be one
20  wesk prior to the date when you're going to be usng the 20 proposed way of doing it.
21 exhibit, so not dl of your exhibits haveto bein the 21 MR. PEEPLES That would be acoeptableto me
22 wesk before, but they can cascadein. 22 aslong asthey're not given dates upon when the briefs
23 MR. PEEPLES Thequesion| havewhat if a 23 aefiled.
24 witnessgetsmoved up? | mean the problem | guesswith 24 JUDGE TOREM: I'mnot surel understiood
25  that I'm not suggesting anything other than we could 25  that.
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1 assumetha were going to have withesses on aday certain 1 MS. TOWNE: If hefileshisin oneweek,
2 andthen everything gets moved up. 2 thenit moveseverything up two weeks.
3 MS. MAKAROW: | think if they get moved up 3 MR. PEEPLES: Thet'scorrect.
4 by oneday, itsnot much of aproblem for the Council to 4 JUDGE TOREM: Soyou dont want ahard dete
5  ded with. 5 tofile
6 JUDGE TOREM: | would concur. Item 8. 6 MR. PEEPLES: No. Theother dternative
7 MR. CARMODY: Y our Honor, we couldn't heer 7  would beeverybody fileshriefs a the ssametimein three
8 exadlydl of that. Could you summarize whet wasjust 8  wesksAND Norebuttd.
9 d 9 JUDGE TOREM: Whet are other parties
10 JUDGE TOREM: Paragraph 20(€) hestheone 10 feding on how they would like to approach the
11 weskinadvancerequirement. Ms Makarow indicated it 11 pogt-hearing brief schedule?
12 need not everything befiled Augug 9, oneweek in advance 12 MR. SLOTHOWER: Thisis Jif Sothower. |
13 of the procesding, but essentidly one week in advance of 13 think that the schedule thet you laid out with hard detes
14  thescheduled date of thewitness. And Mr. Peeples 14 work thebest. Atleast from my experiencein complicated
15 quedionwassmply what if the witness moves up, and 15 materswithlotsof parties having those datestied to
16 Ms Makarow'scomment and my concurrence wasthet a 16 thecdendar giveseverybody some cartainty asto when
17  oneday shift inthetiming of awitnessforward would 17  thingsare due, then they can schedule accordingly.
18  dill give enough time and natice with the 18 MR. HURSON: JmHurson. | prefer ahard
19 cossexamingion exhibit having been filed now 19 daetoo because we have other work to do, and you haveto
20  essentidly four working days rather than five. 20 kind of prioritize. It'sjust we haveto wait until
21 MR. CARMODY: Okay. 21 something showsup. | can't schedule my other hearings,
2 JUDGE TOREM: Moving onto Item 8, post 22 my other obligaions. | assumetha'swhy Mr. Peeplesis
23 hearing briefs. The hearingswill be done by the 27th a 23 bringing thisupis because he wantsto get the decison
24 thelaest of August. Thosearethe two weskswe have 24 out sooner then laer. Soif hewantsto get adate
25 <cheduled. Friday the 27th would be the outside date for 25  catantha movesit up, if hewantsto be committed to a
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1 shortertime that'sfine. If hewantsthetimeyouve 1 dosngagument very wel may be, gredt, Ste

2 givenhim, tha'sfinetoo. But we should begiventhe 2 catification recommended, but with additiona conditions

3 fulltimeyouaredlottingus But if hewantsthewhole 3 And=l think we oweit to & least oneround of

4 schedulemoved up awesk, we can do that. But that would 4 regponses. Do you want to takelesstime than the three

5  bethar choiceto havelesstimeto prepare 5  wesksl'veoffered? Do youwant to makeit two weeks?

6 JUDGE TOREM: Mr. Lane, doesthe Counsd for 6 MR. PEEPLES Il havetotak tomy

7  theEnvironment have any input on thisitem? 7  client.

8 MR. LANE: No. 8 JUDGE TOREM: Because! don't need to set

9 MR. PEEPLES | guessmy responseisthat’s 9 thestheduletoday. | just wanted to get thisout there

10 svenwesks That's seven weeks of briefing, andit'sa 10  Weregoing to bemeking an order. At the doseof the

11 savenwesk dday. And Il am conoerned about that. It 11 heaingweéll st the deadline, but thisisadraft st of

12 would seemto methat if we had everybody file their brief 12 daesthat | want to put on everyonesradar screen. We

13  athesametimethree weeks after the hearing isover, 13  don't haveto do that today.

14 everybody iskind of operating on an equd besis. If 14 MR. PEEPLES. By Jm'ssuggedtion | think we

15  anybody isgiving up anything, it'sthe Applicant giving 15  wouldonly gain onewesk onit, and | would be the one

16  uptherebuttd brief, and were done, and the Coundil can 16  giving up theweek, soin thet Stuation | would go for

17 gtand gat conddering or you could have dosing 17  thethree, two, two.

18 aguments 18 MS. TOWNE: Canwe saxifice the rebutta ?

19 MR. HURSON: If I might. | wart the 19 JUDGE TOREM: That'saposshility aswell.

20  opportunity to regpond to their legd arguments because 20 MS. TOWNE: It would savetwo weeks

21 frankly -- 21 MR. SWEENEY: Or smultaneous rebuttd.

2 JUDGE TOREM: Youll getit. Hispost 2 MR. PEEPLES Tomefrom my point of view

23 hearing brief asthe Applicant isgoing to have, correct 23 dther wego theway we go now because| canrespondina

24 meif I'mwrong, Mr. Pegples, adraft Site catification 24 week and rebuttal you can get on. I've got control of

25 agreameat. 25 thatlast week. Sol guesswell just tekeit theway the
Page 55 Page 57

1 MR. PEEPLES: Correct. But | think his 1  judgehasrecommended it, and we can cut awesk off by

2 commentisif they'refiled Smultaneous. 2 geting our rebuttd in quick.

3 MR. HURSON: Right. If they'refiled 3 JUDGE TOREM: Let meknow whet the Applicant

4 dmultaneoudy, | wouldn't know how to respond because 4  wantsto do and the other parties aswdl because welll

5 frankly asl| st herel don't understand whet hislegd 5  havesometimefor these kinds of discussions during the

6 agumentswill beto get preemption. Sol would liketo 6 adjudicaion. But | want to put it out there that

7  adtudly seeitinwriting. 7  pog-hearing briefs comein, and we will set aschedule

8 JUDGE TOREM: Youwill. Youwill. 8  probably the beginning of the second weeek once we know

9 MR. HURSON: And his proposa wouldn't dlow 9 wherethehearing hasgone

10  methe opportunity ismy point. 10 MR. PEEPLES: I'm stidfied with theway you

1 MR. PEEPLES: If you hed dodng argument 11 sditout. It'snotthet big of aded from my point of

12 dter everybody filessmultaneous and dosing argument a 12 view. | wasjud going to suggest. But asfar asI'm

13 week later, wecould get it done 13 concerned thet'sfine

14 JUDGE TOREM: Coundlmembers, areyou 14 JUDGE TOREM: That'smore of atraditiona

15 indinedto hear additiond argumentswhich | think if | 15 judidd approachtodoit. If therés something creetive

16  undergand correctly would reguireif not ahearing like 16  that will work for everyone, onething that might be

17  thiswhere everybody getstogether by phone or another 17  conddered ds0ishaving jus two rounds of briefing,

18 tripto Ellensburg. 18  your opening brief and aresponse. If the Coundcil then

19 | know the Coundil it'snot their only 19  wantsto hold any dosng argument on specific topics, the

20 matter. Thereéssome other materswhich they may have 20  Coundil can order that, and well figure out away to do

21  scheduled ddiberationsin their draft cdlendar I've got 21 it. That may be better reponsive to whet the Council's

22 forthisbody. Sol have concarns about going forward 22 nexdsarethan smply having tofile areply brief for the

23 intothat type of arangement, and | dso have concerns, 23 skeof areply brief.

24 Mr. Peeples, as Mr. Hurson correctly points out that if 24 MR. PEEPLES: If | dont nead tofileit, |

25 youvegot adraft Ste certification agreement, their 25 wouldnt. | guessmy point iseither they're Smultaneous
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1 orthepesonwhofilesfirs getsarebuttd brief. 1 Power Project.
2 JUDGE TOREM: It may bethat wetakethe 2 The County's gpproach of wanting a
3 origind you open, respond, reply, and then the Council 3 functiond equivaent of the FEISin my opinion had its
4 would presarveitsright to cdl for dosing argument if 4 placewhen the County hed a proceeding in which itsboard
5 they neadto. 5  of county commissonerswasinvolved and needed thet
6 MR. PEEPLES Tha would befine 6 informaiontoact. Thisbody getsthe functiona
7 JUDGE TOREM: That kind of stidfiesdl 7  equivdent of the FEIS after the fact when it makesits
8 paties. 8  recommendation to the Governor thet becomesthe body of
9 MR. HURSON: From the County's standpoint | 9  information onwhich that recommendation isbased. It
10 cansewharedaodng algumentscould mekesnse | mean 10 comesinaspart of the adjudication.
11 judtreditiondly inlaw you have an opening and response n Therésadditiond commentsat the
12 andreply. Thenif you have athing wherethe reply brief 12 procesdingswhich now soundslike they will be the second
13 sort of raises new issues, then you can at leadt address 13 wesk. But thememo that went out with the agenda should
14 themverbdly. You can ask questions of the parties. | 14  tdl youthat mogt likely there won't be any comments set
15 think itsvery hepful to have. It'shdpful in court. 15 todidribute prior tothe adjudication. Sotherewasa
16  Andif youwant to get aschedule, | know they'reina 16  thought a onetime of doing it, but the Stuation has
17 hurry. | meanwe could st ord arguments. Y ou could 17 changed, and the Coundil would have been meking an
18  just setit up shortly after the rebutta brief because 18  exception whenit did that.
19 therebuttd brief should be very, very short anyway. 19 Ms Makarow, correct meif 1'm wrong, or if
20 JUDGE TOREM: What wemay doisschedulea 20 necessry, Ms. Essko, if you want to comment, thiswas
21  daebut leaveit at the Council's discretion whether it's 21 your memo. Therewon't be any publication to the ret of
22 goingto be hdpful to these memberswhose hdpisgoing 22 theparties, specificdly to the County of responsesto
23  tobeneaded or not rather than scheduleit asahard 23  thecommentsontheEIS. If therearethingsthat are
24 dae Maybewewill pick adate and the Council will as 24 gleto berdeased in advance, thisisnot play hidethe
25  needed dfter reading your briefsdecideto grikeit. So 25  bdl here It'sjugt that we're not moving up the
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1  weéll havethosedates and some availdbility I've 1 contract withtheindividud EIS contractor to do thet in
2 discussed with Ms Makarow beforehand, but to pick those 2  alvace
3  athesecond wesk of the hearing | think would be 3 So thiswill belike any other normd EFSEC
4 gppropricte. 4 proceeding where thase comments would not be coming out in
5 Findly, Item 9. | guesswerenot findly, 5 alvance Therésnot acompeting or acomplementary
6  butltem 9, DEIS commentsand the schedule for issuance of 6  proceading beforethe County thet requiresit any longer,
7  theFind EISwasput on here. | will tekealittle bit 7  soweregoing to go on normd EFSEC sthedules Sothose
8  of lead on thisand then defer to Ms. Makarow if needed to 8  wontbeout and will become part of the recommendations
9 indicte 9 totheGovernor.
10 The Coundil hed kind of achanging 10 Any comments from the Applicant on thet
11 redionshipwithits Draft EIS, and there were some 11 approach there?
12 pointswhen we thought preemption would not occur or the 12 MR. PEEPLES. No.
13 request that the County had asked for the functiond 13 JUDGE TOREM: Any other -- | will come back
14  equivdent of aFind EIS, sothey could go forward with 14 toyou, Mr. Hurson, and give you aminute to digest thet.
15 ther procedures and seeif land use condstency could be 15 Any other parties have comments thet they
16 achieved. That'sbeen overtaken by events because there's 16 want? Andwhileyoureformulating those did | leave
17 nolonger any pending metter before the County. 17  anything out, Ms Makarow on that comment?
18 Mr. Peeples, the gpplication has Since been 18 MS. MAKAROW: No, Judge Torem. | think the
19  withdrawn; isthat correct? 19  memorandum spegksfor itsdf.
20 MR. PEEPLES. Correct. 20 JUDGE TOREM: Mr. Hurson, did you have any
21 JUDGE TOREM: Sotherésno longer any issue 21 responseto the memorandum or my summation of it?
22 beforethe County for its process. My looking back on the 2 MR. HURSON: Wédl, | guessI'mtryingto
23 rulesthat gpply here, aswdl aswhat are now theissues 23 figure out where the memorandum came from. The memorandum
24 beforethisbody and the County it'sthe gpplication 24 indicaesthat thisis--
25  before EFSEC and thet'sit asto the Kittites Vdley Wind 25 JUDGE TOREM: Can you pesk up, plesse.
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1 MR. HURSON: Yes Thememorandum, the July 1  direction the Coundil came up with.
2 9memorandum indicatesthat it's direction from the 2 MS. ESKO: The Coundil did nat givethis
3 Coundil, but I'm trying to figure out what open public 3 diretion. Thetitleof the memo says EFSEC's prdiminary
4 medting thistook place in and whet the vote was because | 4  regponse. Itisaproposa for you and othersto comment
5 dontbdievetherewasone. And that'sathing that's 5 ontoday. The purposewasto givethe partiesaheadsup
6  dwaysconfused me about the Coundil because the Coundil 6  about an gpproach the Council might take and to get your
7  isupposeto beacting asabody in public meetings. But 7 comments beforethe Coundl mede adecigon.
8 I'mgdtingamemothet | cant figure out whenthe 8 JUDGE TOREM: | will directly answer your
9  medingwasthat generated the memo. 9 quedion.
10 MS. ESSKO: Thisisthemedting. Thisis 10 MR. HURSON: Thank you.
11 thedatement of the Council's draft position, and the n JUDGE TOREM: Thismemo camefrom
12 purposeof thismeeting today isfor you to comment on 12 discussons between Ms Essko, mysdf, and other EFSEC
13 thisplan of the Coundil. 13 4, but therewere no other Councilmembersinvolved in
14 MR. HURSON: | guessmy paintiswhen did 14 it. Ourlegd adviceto the Coundl asawhale, if you
15 theCoundil direct $&ff to do thisasaplan? Becausel 15  will, on how to handeit proceduraly, whet to recommend
16  wasonthe conference cal when | brought it up. | didnt 16  fromMs. Essko's office asan Assigant Attorney Generd
17  bringamoation. | just pointed out that you were going to 17  and gaff wasdrculated to the Coundl inthe format of a
18 rdeasethe comments sort of hdfway through the public 18 memothesameasit wasto therest of the parties. If
19  hearing, and then what I'm getting isthree days later 19 theCouncil choosesto direct otherwise, it can. But |
20 yourenot only not going to rleaseit then, but the 20 think youand| in practice know the g&ff very often
21 Coundil apparently decided to direct S&ff to not rlease 21 recommends asyou would as county counsd what the Coundil
22 anything until after the hearing. 22 shoulddo. Thereare severd experts on the Council with
23 MS. ESSKO: No, Mr. Hurson, the Coundl 23  SEPA issuesthet have participated in prior Coundil
24 haant directed the s&ff to do anything. Youraised the 24 medtingsand demondrated at least thet if they wanted to
25  isuea thelast medting, and thisisatrid balloon, if 25 recommend to the Coundil not to adopt this, they will
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1  youwill, intended to dicit from you and other parties 1  spesktoday intheformat of the public meeting.
2 wha your views are of thisapproach. Thisisapublic 2 So there was no phantom mesting of the
3 medting today, and the Coundil has hot made adecison 3 Coundil. I will put thet on the record for sure. The
4 e, andthe purpose of thismeeting isfor you to comment 4  daff asisdlowed by thoselaws had plenty of
5  onthisproposed gpproach. 5  discussonsabout thisbeforeit cameto you and therest
6 MR. HURSON: W, | mean the memo saysthe 6 of thepaties
7  Coundl has evduated the County's request, indluding but 7 MR. HURSON: | guessthat wasmy point.
8  natlimited to examining thefallowing legd autharities 8  Thisiswritten asif the Coundil has dready made
9  andhasheen ableto identify no legd requirementsthet 9 directives Thereisnt anything in hereto indicate that
10 grantsthe County's requedts, puts some cites down, and 10  g&ff got together and thisis agtaff recommendation to
11 for thisreason the Coundil intendsto issueits response 11 theCoundil.
12 to DEIS comments fter the adjudicative proceadings 12 JUDGE TOREM: | got ahead of mysdf in
13 MS. ESKO: It ssysEFSEC'sprdiminary 13 characterizing it thet way and spesking. | thought | used
14 responseto Kittitas County's July 6 request for response 14  thefirg person but maybe too strongly in describing what
15 tocommentsto the KVWPP DEIS, and the front pege says 15 thisnext agendaitemwas. My gpologies If thiswas
16 parties opinionsregarding thisissue are expected to be 16  mignterpreted, then, again, | guesswe thought it was
17  ready to present its postion to the Council & today's 17  understood thet the Council wouldn't be acting outside the
18 meding. Theheading dearly saysthisisaprdiminary 18  Open Public MedtingsAct. Thiswas on the agendatoday
19 responseto your request on duly 6. 19 notasaninformationd item. Maybewe should have
20 MR. HURSON: | guessI'mtrying tofigure 20 indicated possble action item.
21 thisout. That'swhat I'mjust Smply trying to darify. 21 MR. HURSON: Frankly, | sometimes get people
22 Thismemo gppearsto indicate thet thiswasthe Council's 22 that I'm pad to be parancid as an atorney, but | showed
23 direction. If thiswasjus amemo saying steff 23 up hereten minutes after 11:00, 50 minutes before the
24 recommendsthe counse that you do blahblah-blah, thet's 24 hearing, and thefull Coundil wasin here. | waked into
25  different. Thememo ssemstoindicate thet thiswas 25 theroom, and | asked if the public was ableto gay, and
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1 Iwastddno. | wastold to leavetheroom. 1  back of the County and behind the back of the public.
2 JUDGE TOREM: Right. Therewas an executive 2  Thatisnhot what'sgoing on.
3 sessonthismorning thet dedt with not this maiter but a 3 This came out and was published 10 days ago.
4 number of other issuesin preparing the Coundil for the 4 Youhadthismemo. It wasn't formulated thismorning nor
5 adjudicaive hearings, aswel asjugt areview of the 5 wasthepodtion. Do you have anything dse onthetopic?
6 agendafor today. 6 MR. HURSON: Wdl, if youre teking offense,
7 MS. ESKO: It wasaddiberative sesson 7 | agpologizefor that. But the memowhen| reedit, |
8  outsdeof the Open Public Medtings Act which dearly 8  about wert through the roof becauseto meit looked like
9  exempts APA procedings from coverage by the Open Public 9 theway it waswritten it was written in such amanner
10 MedingsAct. 10 that it gopeared that the Council had dready taken
1n JUDGE TOREM: | think therest of the 11 action. Andif they hadn', then it shouldn't be written
12 patiestha arived a aquarter to 12:00 and otherwise 12 soitlookslikethey took action. Andthat'sjudt it.
13 weresmilaly inconvenienced when they couldn't comein 13 | work for the department of government dl
14 today, S0 no secretsthere. 14  thetime Everybody I'm kidded dl the time about thet
15 MR. HURSON: | wouldnt have knownit if | 15 I'msoand about gppearancesfor the public, and my board
16 wouldnt havedriven to Olympiatoday. | doubt that 16  if they need morethan two or more of them are medting
17 anybody whoison the conference cdl would have known it. 17  together, yes wesend natice. Wevegot thedgninthe
18 | know that Petti Johnson, Kittitas County appointed, was 18 door. Wesgy werein executive sesion. Wegive
19 inthemeding, s0it ssemsobviousthat thiswasdirectly 19 ditationsfor the reason werethere, and itsvery
20 rdaedtothisparticularissue Andif itwasan 20  important from apublic Sandpoint. Because | would have
21 executivesesson -- 21 liked to have been able to comment on the subgtance of the
2 JUDGE TOREM: It wasdirectly rdated to 22 mamo.
23  thishearing, thisadjudication, but not dl directly 23 MS. ESSKO: That'sthe purpose of today's
24  reaedtothisisue 24 meeting. Areyou ready to proceed with your comment?
25 MR. HURSON: W, | mean it wasrdated to 25 MR. HURSON: So areyou addressng the--
Page 67 Page 69
1 thegpplicaion. 1  now I'moonfused asto whoisin charge of the mesting.
2 JUDGE TOREM: Correct. 2  Thefactisthiswaswritten asif it wasdreedy done. |
3 MR. HURSON: | guess| don't know wherethis 3  wan'tawarethat thiswasagaff proposd that you had
4 isgoing, but alot of people havered concernswith 4 openand availablefor the public to comment on. | don't
5 publicentitiesand agencieswhen it lookslikethey're 5  think anybody herewho reed the agendawould have
6  notopentothepubic. I'mnot saying that you arent. 6  understood that thiswas aninternd staff proposd.
7  I'msgying gopearanceiseverything. Y our gopearanceis 7 JUDGE TOREM: ThenI'll takethat asa
8  your redity, and when therésamesting being held thet 8  mation to continueit until August 2, the next regularly
9  noonegets public notice of, and when the public shows 9 <heduled gaff meeting or medting of this Coundil. This
10  up, andthey'retold they're not dlowed to be there and 10 itemwill bemoved. Counsd, it's now publicly noticed
11 itstheentire Council that causes peopleto have 11 thatif you have comment, go ehead and dter thisto say
12 concans 12 proposed memorandum. Therewill be no confuson. There
13 JUDGE TOREM: Mr. Hurson, the public was 13 will beno quedtion of thenotice. It will betaken upin
14 givennatice of the public meeting. The Coundil can get 14 Augudt in atdephonic meeting as part of the regularly
15 together, asyou know the Board of County Commissoners 15  gtheduled Coundl mesting.
16  can get together, any other dected body gppointed body 16 Ms Makarow, will thet work for the Council?
17  that'sapublic body can have ddiberative and executive 17 MS MAKAROW: Yes, it will.
18 sessons and there arerules asto what can be discussed. 18 JUDGE TOREM: Thenext agendaitem.
19 If youwould like to chdlenge, go aheed and 19 MR. HURSON: Am | dlowed to comment on it
20 chdlenge But | dont think therés any reeson for 20 athispoint?
21 rasng suspicion about something of which no suspicionis 21 JUDGE TOREM: Onthe2nd, please
22 requested, desred, or deserved. Please don't inault the 2 The next agendaiitem.
23 integrity of thisbody and its staff by suggesting because 23 MR. HURSON: Areany of the partiestheat
24 byrasngitinapublic forumyoudo. Youdoinsult 24 havecdled going to be dlowed to comment?
25  thisbody and suggest thet they're operating behind the 25 JUDGE TOREM: OnAugust 2.
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1 Item 10, arethere any sdttlement 1 dsesentout about --

2 agreaments Mr. Pegples, that we nead to ded with? 2 MS. MAKAROW: It was recommendations from

3 MR. CARMODY: Isthat theend of the 3 our Ecology and Fish and Wildiife contractors regarding

4 discusson? 4 what wetlands mitigation and hydraulic project goprovd

5 JUDGE TOREM: Itis 5 fortheproject.

6 MR. CARMODY: The DEIS and the issuance of 6 JUDGE TOREM: Did that come through thet

7 theFDEIS 7 time?

8 JUDGE TOREM: Sowewill takeit up again. 8 MR. CARMODY: Yes Thank you.

9  Therdsbeenno actiononit. It will be discussed August 9 JUDGE TOREM: Anything dsefor other issues
100 2 10 that nead to betaken up? Oneof the reasonsI'm pushing
1 MR. CARMODY: All right. 11 towrgpthismeeting up istherésaregularly scheduled
12 MR. PEEFPLES. We anticipate asettlement 12 1:30 medting of the Coundil for its norma biweekly
13 agresment with ChrisHal and her husband, and we will 13 busness Anything dse?

14 inform the Coundcil as soon asthat'sfindized which 14 All right. Itsnow 1:.30. Weae
15  should be shortly. And we articipate that awithdrawd of 15 adjourned.
16 ther datusasintervenorsand partieswill be sent to 16 *okok oKk
17 youbytheHdls. 17 (Whereupon, the prehearing conference was
18 JUDGE TOREM: Doyou haveanideaif thet 18 adjourneda 1:30 p.m.)
19  will occur on aparticular date or do you have working 19
2  deadines? 20
21 MR. TAYLOR: Weaticipateit would 21
22 cetanly beprior to the lagt of thefiling deadline. 2
23  Catanly beforethe hearings and we would anticipate a 23
24 thenext meding. 24
25 JUDGE TOREM: Okay. Soif wehaveany 25
Page 71 Page 73

1 updaesthat can come up a the next regularly scheduled 1

2 meding 2

3 MR. PEEPLES Yes 3

4 JUDGE TOREM: Any other items, 4

5  Coundlmembers, thet need to be added at thistime? Other 5 AFFIDAVIT

6 paties? 6

7 MS. MAKAROW: | do haveoneather. Inthe 7 I, Shaun Linse, CCR, Certified Court Reporter,

8  last week toten days EFSEC aff did receive 8 do hereby certify that the foregoing transcript

9  recommendationsfrom both our contractors at Department of 9 prepared under my direction is a true and accurate
10  Ecology and Department of Fish and Wildlife regarding 10 record of the proceedings taken on July 19, 2004,
11 wetlands mitigation and hydraulic project goprova and 11 in Olympia, Washington.

12 copiesof those recommendations have been distributed to 12

13 dl of the partieson the sarvicelist and to the Counil. 13

14 MR. CARMODY: Hdlo? 14

15 JUDGE TOREM: Other partieswith - 15 Shaun Linse, CCR
16 MS TOWNE: Somebody is saying something. 16 CCR NO. 2029
17 MR. CARMODY: Judge Torem. 17

18 JUDGE TOREM: Yes 18

19 MR. CARMODY: Therewas something with the 19

20 phonesright there. That whole thing we didn't catch any 20

21 of that. 21

2 MR. SLOTHOWER: Yes it didnt comethrough 22

23 adl. 23

24 JUDGE TOREM: Ms. Makarow isjust letting 24

25 evayoneonthesavicelist know that there was something 25
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