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PROCEEDI NGS

JUDGE RENDAHL: Good norning, we're here
today on Monday, July 9th, 2001, before the Washi ngton
Uilities and Transportation Conmm ssion to begin the
fourth workshop in Dockets UT-003022 and 003040. Those
are the investigation into U S Wst Conmuni cati on
Conpliance with Section 271 of the Tel ecomrunicati ons
Act of 1996 and U S West's Statenent of Cenerally
Avai l abl e Terms Pursuant to Section 252(f) of the
Tel econmmuni cati ons Act of 1996. |'m Ann Rendahl, the
Admi ni strative Law Judge presiding over this proceeding.

And | would like to take appearances fromthe
parties at this tinme beginning with M. Kopta here at

the left. | would start with Qwvest, but since we're al
i nterspersed around the table, if that's acceptable.
M. Kopt a.

MR, KOPTA: Gregory J. Kopta of the law firm
Davis Wight Tremaine, LLP, on behalf of XO Washi ngton
Inc., Electric Lightwave, Inc., and Ti me-Warner Tel ecom
of Washi ngt on.

JUDGE RENDAHL: Thank you.

Ms. Friesen.

MS. FRIESEN. Good norning, Your Honor, Letty
Friesen on behal f of AT&T.

MR. MENEZES: Mtch Menezes on behal f of
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AT&T.

M5. DOBERNECK: Megan Dober neck, Covad
Communi cat i ons.

MR. ZULEVIC. M ke Zul evic, Covad
Conmuni cati ons.

JUDGE RENDAHL: |I'msorry, at this point,
let's just |limt it to the attorneys representing the
clients. But thank you, M. Zulevic.

MR. BUSCH. Richard Busch with the law firm
of MIler Nash, representing the Washi ngton Associ ation
of Internet Service Providers and YIPES Transm ssi on.

JUDGE RENDAHL: Thank you.

MR. CROWELL: Robert Cromwell with Public
Counsel

MS. HOPFENBECK: Ann Hopfenbeck representing
Wor | dCom

MS. HUGHES: Mary Rose Hughes with the |aw
firm Perkins Coie, representing Quest.

MS. FORD: Laura Ford with the |aw firm of
Perki ns Coie, representing Quest.

MS. ANDERL: Lisa Anderl, in-house attorney
representi ng Qnest.

MR, BUTLER: Art Butler with Ater Wnne
representing Tracer, Rhythms Links, Inc., and Teligent
Services, Inc.



03778

JUDGE RENDAHL: Thank you.

I would also like to rem nd everyone that we
still need to talk into the m crophones so that everyone
around the table can hear us in the roomand al so the
court reporter. So if there is a mcrophone close to
you, please talk into it when you are speaking.

Al so this norning Conmm ssioner GCshie has
joined us, and | would like to introduce Comr ssi oner
Oshie to everyone in the room and | think he wal ked in
at the perfect time to hear all of the attorneys who are
participating in the matter, and we're just getting
underway, so wel cone.

While we were -- before we got on the record,
we spoke about the various prelimnary matters we need
to address this norning. Aside fromthe w tnesses and
organi zing exhibits and witnesses and the start and stop
times, there are two petitions to intervene before us
this norning, that of the Washington Associ ation of
Internet Service Providers and that of Time-Wrner
Telecom | do think we need to address those this
nmorning. The other prelimnary issues are a petition by
AT&T to rel ease confidential Qwest data, a requirenent
in a recent order in Docket UT-003013 that terms and
conditions for nicrowave collocation be discussed in
this docket, discussing incorporation of the seven state
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wor kshop transcript on 272 issues, and to discuss our
state's participation in the nultistate or seven state
performance plan wor kshop

There was sonme di scussion before we went on
the record of not discussing those |ast four issues this
norning on the nerits, but to set a tine to discuss each
of those items later on in the week when the appropriate
persons are available to speak on these issues. So
think the first matter | would like to bring up are the
petitions for intervention and then set a tine, set
times for discussing the other matters, and then di scuss
the witness |list and exhibits and our start and stop
times at |east for tonorrow and maybe later on in the
week.

So let's get -- is that acceptable to the
parties?

MS. ANDERL: Yes, Your Honor, generally. |
t hi nk though that when we discuss setting a time to talk
about some of these issues such as m crowave
col l ocation, you may hear a consensus at |east from
M. Butler and nmyself that we can do that this norning.

JUDGE RENDAHL: Okay.

MS. ANDERL: | don't know how others feel
but .

JUDGE RENDAHL: Okay. Well, we will take
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those up each at a tine.

But first let's take up the petitions for
intervention first of WAISP, the Washi ngton Associ ati on
of Internet Service Providers, and then Tinme-Wrner
Tel ecom

M. Busch, you're here representing the
WAl SP?

MR, BUSCH. That's correct, thank you.

JUDGE RENDAHL: And briefly just if you would
present the reasons why you believe the Conm ssion
shoul d al |l ow your intervention, and then | will allow
time for Qmvest and other parties to weigh in.

MR, BUSCH. Certainly.

JUDGE RENDAHL: So go ahead, M. Busch

MR, BUSCH. W believe that the topics we
would Iike to discuss in this hearing are rel evant under
the 271 process. The FCCin its Ameritech M chigan
order, Order Number FCC 97-298 dated August 1997,
clearly said that they would be interested in review ng
any allegations of anticonpetitive behavior by any of
the Bell operating conpanies when it cones to review ng
their 271 applications. |If you take a | ook at Paragraph
397, the FCC says:

Because t he success of the market

openi ng provi sions of the 1996 Act



depend to a |l arge extent on the

cooperation of the incunbents, evidence

that a BOC has engaged in a pattern of

di scrim natory conduct would tend to

underm ne our confidence that the BOC s

| ocal market is or will remain open to

conpetition once the BOC has received

intralateral authority.

We believe that we have sone exanples froma
simlar situation to long distance, and that is the
I nternet access service. Were the |local tel ephone
conpani es have the ability through the local bottleneck
to interact with the custoners of a conpetitive service
provider, that is Internet access service, and we think
that the FCC would be very interested in review ng these
ci rcunstances that we have in the testinony.

As far as the timing of our petition, we
filed the petition the foll ow ng busi ness day after the
board made the decision that it should seek intervention
in this docket, so the petition was filed pronptly after
the tinme the board made the decision to file.

Thank you.

JUDGE RENDAHL: Ckay, for Qwest.

MS. ANDERL: Thank you, Your Honor, Lisa
Ander| representing Quest. We did file a witten
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opposition to the intervention of the WAISP primarily on
the basis that the petition is |late w thout good cause.
Under 480-09-430, a petition for intervention that is
filed after the prehearing conference, which in this
case for Workshop IV would have been | think April 24,
nmust establish good cause for the late filing. And
believe if that rule is to have any neaning at all, the
party seeking to intervene nmust show sonet hing ot her
than that they sinply decided at the last mnute to
intervene, and that's what we're hearing here.

It may be that M. Busch acted pronptly upon
the decision of his client, but | think the point is his
client's decision was not tinely. Mbst of the
all egations that are raised in the testinony that are
filed in anticipation of the petition being granted are
not even in the year 2001, nuch |ess, you know, well
they date back to 1998. And so you sinply can't sustain
an allegation of, well, these things are very recent and
it only cane to our attention or became meaningful for
us to intervene at the very last mnute. That's sinply
not true. M. Busch's client has been correspondi ng
with US West and Qaest on these issues since 1998.

We did file responsive testinmony describing
how we believe we had addressed sone of these issues.

But | think the petition is |late w thout good cause.
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believe that it raises a nunmber of issues that can't be
fully explored in this docket given the amount of tinme
that we have and the anmount of tinme that Qwest has had
to prepare a response to the issues that are raised,
nearly two weeks, not even knowi ng that these parties
woul d intervene. And so | think that not only have they
not conplied with the rule on intervention but that
Qnest is potentially prejudiced by allowing a party to
cone in and essentially broaden the issues in this way.
That's not to say that some of the inquiries that
M. Busch's client would Iike to make coul dn't be argued
to be relevant to the 271 process, but it's sinply
i mproper to bring themup in the tine and manner in
whi ch they have done so, so we oppose that petition.

JUDGE RENDAHL: Thank you, Ms. Anderl.

Is there any response, M. Busch?

MR, BUSCH. Thank you. The parties have been
di scussing their concerns for a nunber of years, and you
will see by, if you review the testinony that's been
submtted, there was nore recent correspondence about
nore recent activities far later than 1998, and the
decision to file the testinony was made after there was
a belief by WAISP that Qwest had not been responsive to
our concerns, and the tine |line was running out for
participation in this docket.
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So while we recogni ze that some of the
exanpl es of inappropriate conduct that we believe are
i nappropriate conduct took place in '98, the reason why
we raised the issues again is that they're conti nuing,
and we would like to address Quwest's practices and
policies that give rise to this conduct. And we think
that's appropriate for a 271 proceedi ng when you're
trying to define how the marketplace will perform after
Qwest is in the long distance business.

JUDGE RENDAHL: Thank you.

Are there any other parties who wish to weigh
inon this mtter?

Okay, hearing nothing, I'mgoing to take this
i ntervention under advisenent, and this afternoon
will, when we cone back after the |lunch break, | wll

I et you know ny thoughts on the petition for
i ntervention and the response.
MR. BUSCH: Thank you.
JUDGE RENDAHL: Ckay, and now Ti me- War ner
Tel ecom M. Kopt a.
MR, KOPTA: Thank you, Your Honor
Ti me- War ner Tel ecom of Washi ngton acquired nost of the
assets of GST Tel ecom of Washington at the begi nning of
this year. They are a facilities based provider of
| ocal exchange service and essentially stepped into the



03785

shoes in many respects of GST Tel ecom not perhaps from
a legal standpoint, but certainly froma practica
standpoint. GST is a party to this proceeding, and so
although it's not exactly a successor in interest kind
of situation, it's very simlar. And Time-Warner

Tel ecom s interests are pretty nuch the sane as those of
GST.

Ti me- Warner Telecomis willing to accept the
record as it currently exists and wi shes just to
participate fromthis point on, and at this point is
monitoring the proceedings. And to the extent that
there are issues that arise in the future, may at that
point take a nore active role, but at this point, it's
just sinply wishing to be a party to this proceeding.

JUDGE RENDAHL: Thank you.

Is there any response by Qmest to the
petition for intervention?

MS. ANDERL: Based on M. Kopta's ora
representations here and his witten petition, Qwmest has
no objection to this intervention

JUDGE RENDAHL: Hearing that response, the
petition for intervention is granted for Time-Warner
Tel ecom Inc.

MR. KOPTA: Thank you, Your Honor

JUDGE RENDAHL: Okay, turning to the next
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issue, let's start with setting a tine to discuss the
m crowave col location terms and conditions, as that
m ght be the easiest to address.

Let's start off, Ms. Anderl, are you
addressing this issue?

MS. ANDERL: Yes, | am

JUDGE RENDAHL: Okay, please go ahead.

MS. ANDERL: Your Honor, after we were
ordered to file microwave collocation terns and
conditions, we drafted some | anguage and circul ated it
to the two parties who had expressed an interest in
those terns and conditions, Teligent and WnStar, both
of whom were represented by M. Butler and both of whom
participated in the cost docket, 003013.

On June 29th, we filed a fully updated SGAT
with the Comm ssion, and included in that filing was the
new m crowave collocation ternms and conditions, which
are acceptable to Teligent and WnStar and agreed to by
Qnest. We also courtesy copied the fol ks in Docket
003013 with just the nine pages that contained the
nm crowave collocation terns and conditions so that they
could pull that out easily and look at it. And it is
our understanding that there is no di sagreenent anong
parties to the case in the cost docket. O course,
Staff is a party, and | don't know what their position
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is on those terns and conditions froma party
standpoint, but | believe we're just waiting nowto see
i f anyone else wants to weigh in or for the Comm ssion
to rule on those.

JUDGE RENDAHL: Okay. Are there any other
t houghts by the parties on the m crowave collo terms and
conditions filed by Qmest?

Ms. Friesen

MS. FRI ESEN. AT&T doesn't have an objection
to including mcrowave terns and conditions. W have
not had an opportunity to get those to our engineers to
| ook at to ensure that we agree with them

JUDGE RENDAHL: Can you speak up

MS. FRIESEN. To ensure that we agree with
them so | would just ask for that opportunity to take
those to our engineers and then bring back to you any
probl ems that we have. | don't anticipate any, but they
haven't had a chance to | ook at them

JUDGE RENDAHL: What kind of a tine frane are
you requesting?

MS. FRIESEN. We could do it mddle of next
week.

JUDGE RENDAHL: Any other thoughts on the
m crowave collo ternms and conditions?

MR, BUTLER: Let ne just add that froma
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st andpoi nt of Teligent and WnStar, as Ms. Anderl said
we did discuss those terns and conditions at sone |ength
and, you know, cooperatively agreed upon | anguage that
we felt was reasonabl e and appropriate and woul d concur
in her coments about those terns and conditions being
acceptable to Teligent and WnStar

JUDGE RENDAHL: Okay. | think one of the
t houghts that the Conm ssion had in having terms and
conditions be reviewed in this docket is that there
m ght be some formof a record developed if there are
any issues. So if there are issues, Ms. Friesen, that
your engi neers have on the microwave collo ternms and
conditions, would you be requesting the opportunity to
file testinony or to have a brief oral hearing on that
i ssue?

MS. FRIESEN. Just a brief oral hearing, Your
Honor. And | can endeavor to get sone information back
to M. WIlson, who will be here this week, to try and
get that taken care of if we have any at all

JUDGE RENDAHL: Okay.

MS. FRIESEN: Just an opportunity to nake
sure we're okay.

JUDGE RENDAHL: Ckay. So if no party objects
to what Qmest has filed, given that Staff in this
proceeding is in an advisory role to the Commi ssion and
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is not in the same role that Staff plays in the cost
docket, we nmay be able to enter a very brief

suppl enental order addressing the issue of mcrowave
collocation terns and conditions, as it is really an

i ssue that was addressed in Workshop Il. So at this
poi nt, why don't we wait and see what M. WIson has to
say about m crowave collocation terns and conditions and
at this point bring the matter, you know, defer this
issue until later in the week, and then we will figure
out what to do with it at that point. 1Is that
acceptable to the parties?

MS. ANDERL: That works for us.

JUDGE RENDAHL: Okay.

MS. ANDERL: Wth so nany issues | oom ng, you
kind of feel desperate to get sone just checked off
conpletely, but | think it's reasonable to give AT&T a
chance to look at it.

JUDGE RENDAHL: | believe so.

Okay, are there fol ks here who can di scuss
AT&T's petition to release the confidential data, or do
we need to sinply just set a tinme to discuss that?

MS. FRIESEN. We need to sinply set a tine.
I"'mnot the attorney dealing with that. It is the
attorney that will be conversing with M. Minn on that
point, and I think that's com ng up with respect to
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public interest.

JUDGE RENDAHL: So because it relates to
public interest issues, which is sonmething we're
di scussing later, probably even next week, that's
sonmet hing we can discuss later this week. Wy don't the
parties get together at the break, either |unch break or
m d nmorning break if we have one, and let nme know after
the break when is an appropriate tine for you all to
bring that up.

MS. FRI ESEN:. Okay.

JUDGE RENDAHL: And then we will set aside a
certain period of tinme to discuss and argue the issue.

WIIl M. Minn be here attendi ng the workshop
or will he call in when the tine is appropriate?

MS. ANDERL: He will be here for Monday,
Tuesday, and Wednesday next week.

JUDGE RENDAHL: Thank you.

In terns of incorporating the seven state
wor kshop transcript, is that an issue we need to defer
until the appropriate parties are here, or is that
sonet hing that can be di scussed this norning?

Ms. Friesen.

MS. FRIESEN. That again is an i ssue we need
to defer that involves M. Wlters, WO L-T-E-R S, from
our office and his discussions with M. Steese, so
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1 would nuch prefer that you hear fromthem

2 MS. ANDERL: And, Your Honor, can | get a

3 clarification, incorporating the seven state record on

4 which issues, just public interest or all of Wirkshop IV

5 or --

6 JUDGE RENDAHL: My understanding is it's just

7 Section 272 issues.

8 MS. ANDERL: Ckay.

9 JUDGE RENDAHL: Although if that's not the

10 case, | would appreciate the clarification fromthe

11 parties, what issues we are trying to save tinme on by

12 incorporating the transcript.

13 MS. FRIESEN. It's ny understanding the

14 transcript goes to 272 issues alone, and that's the

15 shortcut.

16 MS. ANDERL: Well, that's what | understood
17 as well, and it was just phrased a little nore

18 generally, and so | was worried there was sonething

19 didn't know about. | think, Ms. Friesen, | can make a

20 phone call today or tonorrow, and probably we can just
21 conme to a conclusion on that, if that's acceptable.

22 MS. FRIESEN. Okay.

23 MS. ANDERL: | think the agreenent is to
24 incorporate in its entirety the seven state transcript
25 on 272 issues.



03792

MS. FRIESEN. |If | can just have an
opportunity to talk with M. Wlters today, and | will
touch base with Lisa and see if we can put it to bed.

JUDGE RENDAHL: That woul d be good. | do
have a few questions about that, and Staff nmay have sone
guestions about it as well. |Is it the parties' intent

that that workshop transcript plus the filed testinony
on 272 issues by the parties here in Washi ngton woul d
negate the need for any discussion on the record of the
i ssue here in Washi ngton?

MS. FRIESEN. | think this is where we may
have a difference of opinion. | think M. Wlters did
not intend for that to obviate the need for hearing tine
at all.

JUDGE RENDAHL: Okay.

MS. ANDERL: And | can't speak to that, but |
will definitely talk to M. Steese and try to bring back
at | east what our understanding is.

JUDGE RENDAHL: Ckay. Because there may be a
need for Ms. Strain, Staff, and nyself to actually ask a
few questions on the record even if the parties do not
have any. So | just wanted to clarify what the
understandi ng was on that issue. So we will wait to
hear back from Ms. Friesen and Ms. Ander| about the
i ssue either |ater today or tonorrow.
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MS. ANDERL: | think our w tnesses have plane
tickets at this tine.

JUDGE RENDAHL: Well, that's good.

MS. ANDERL: So if that's your concern, we
have not assuned that they won't be here.

JUDGE RENDAHL: Thank you.

Okay, and the last prelimnary issue that we
needed to tal k about is our state's participation in the
seven state PAP or PEPP workshop on the post 271
performance plan. | know that Staff, there is Staff
here at the Conmm ssion who are actually on a phone cal
at the nonment on this issue, and they would |like to be
here for that discussion. So | would like to defer that
di scussion until he's here unless we should go ahead.

Okay, let's defer that for a while, and let's
talk about -- let's go off the record to tal k about
start and stop tinmes and organi zi ng the exhibits,
because | don't think we need to bel abor the record on
that point, so let's be off the record.

(Di scussion off the record.)

JUDGE RENDAHL: While we were off the record,
we went through the draft exhibit list that had been
circul ated and tal ked about in what order w tnesses wll
be appearing specifically today but also later in the
week. And it's my understanding that M. Allen of Quest
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will not be here today but will be here at the end of
next week when we bring back general terns and
conditions. M. Orel as well or M. Orel will also be
back next week and will not be testifying today. | also
understand that M. Allen's testinony will be adopted by
Lynn Notarianni and Mark Routh. |s that the
pronunci ati on?

Ms. Bungarner and M. Freeberg had filed
suppl enental testinony on forecasting issues, and
representatives of Qwnest and Worl dCom have expl ai ned
that they are in the process of discussing those
forecasting issues off line, and they will be working
this week to try to resolve the issues. If they can't
be resol ved, then we nmay need to bring these wi tnesses
up next week or have themtestify in the follow up
wor kshop. And Ms. Hopfenbeck and Ms. Hughes or Ms. Rose
will let me know what's going on as the week progresses
on those issues.

AT&T has informed us that M. Hydock will not
be here but may be avail abl e by tel ephone if necessary
to respond to questions. M. Balvin for Wrl dCom and
Ms. Wcks on -- Ms. Balvin for Worl dComwi || be
testifying next week on general terns and conditions
like M. Allen and M. Orel. M. Wck's testinmny from
Worl dComis on the sane i ssues as Ms. Bungarner and
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M. Freeberg, and we will hear back fromthe parties on
those witnesses. M. Zulevic is here, and M. Know es
will be here next week, | mean tonorrow, excuse ne. W
are also informed that Ms. Huynh for Worl dCom testifying
on subloops will be adopted by another witness.

M. Busch has inforned us that M. Hol dridge for YIPES
Telecomwi || need to be added to the witness list. And

did I mss anything?

Oh, and then Ms. Eide, Ms. Eide for Qwest, is
here to testify with M. Brotherson on technical issues
supporting M. Brotherson's testinony. She will be
answering questions that may be directed to
M. Brotherson. And if there are docunents or data on
which Ms. Eide is relying on, we will set tines for
those, for that data to be provided to the other parties
in accordance with the Conmm ssion's procedural rules.

And | think that concludes the issues that we
tal ked about in terns of wtnesses and exhibits. |Is
there anything that | have m ssed?

Okay, the next issue we started discussing
were the SGATs that Qeaest has filed, both SGAT lites as
we call them which are chapters of the SGAT addressing
certain issues, and the entire SGAT that was filed on
June 29th. Maybe if Qenest would briefly describe the
SGATs that have been filed, that woul d be hel pful
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MS. ANDERL: Thank you, Your Honor, Lisa

Anderl, | will do ny best. Recognizing that | have not
been as close to the process as sone of the other
attorneys, | mght ask Ms. Hughes for some assistance.

But my understanding is that on June 21st when
M. Brotherson's and Ms. Liston's testinony, each of
t hose testinonies had an SGAT lite attached as an
exhibit which reflected Quvest's proposal s or acceptance
of other parties' proposals that were relatively current
as of the date of the testinony filing, June 21st,
recogni zing that some things had to be cut off in order
for the testinony to be prepared.

Subsequent to that SGAT lite filing, Quest
prepared and filed an SGAT |lite addressing those sane
i ssues on July 2nd, a week ago today, and that was based
on our understanding that for purposes of the workshops,
Staff and that the other parties wanted the npbst current
version of the SGAT lite on the topics we were going to
be covering reflecting agreed upon issues or revised
| anguage even subsequent to the rebuttal testinony.

So basically that's what those two things
are. And then -- and those are both SGAT lite filings.

Now separate fromthe SGAT lite, Quest
prepared and filed an entirely new and updated SGAT on
June 29th. That SGAT shows in redline format changes
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fromthe only effective SGAT in the state, which was, |
bel i eve, the one that was filed in March and then again
in April of 2000. It becane effective in June of 2000
after the 60 days had el apsed under the statute.
Quest's understanding is that that was, that old June
2000 SGAT, was the only effective whole SGAT on file
with the Comri ssion and felt that after a year had
passed, so nuch had changed, so nuch | anguage had been
agreed to, so many provisions were different now that it
woul d be a benefit for all of the parties and even CLECs
who are not parties to have avail abl e an updated SGAT.

And so this updated SGAT reflects order
| anguage from Washington in Wrkshops | and Il as
described in the cover pleading, and it reflects ordered
| anguage from ot her jurisdictions as well as agreed
| anguage from ot her jurisdictions. Now obviously if
there was ordered | anguage from anot her jurisdiction
that conflicted with ordered | anguage or rule | anguage
from Washi ngt on, the WAshi ngton provi si ons took
precedence.

But that is what that new docunent is, and as
| believe the cover pleading requests that the
Conmi ssion allow that to becone effective after 60 days
as the kind of new and i nproved revised and whol |y
updated SGAT. So that's kind of on a -- that's
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obviously still in this docket, but it's kind of
separate fromthe SGAT lites that we have filed for
pur poses of the Whrkshop |V.

JUDGE RENDAHL: Ckay, so the docunent that
was filed on June 29th has a pleading attached to it, a
clean copy first revision, and then a marked up redlined
versi on?

MS. ANDERL: That's exactly what we intended
to file.

JUDGE RENDAHL: Ckay. And Qaest is
requesting that the Conm ssion allow this version to go
into effect within 60 days?

MS. ANDERL: Yes, | think it's pursuant to
Section 252(f) of the Tel ecom Act.

JUDGE RENDAHL: Ckay. Any comments on the
June 29th version?

MS. FRIESEN. AT&T objects to the June 29th
version for various reasons. You may recall with
respect to the various workshops that have taken pl ace
to date, Qwest has submtted SGATs from those various
wor kshops that purport to incorporate the orders or the
recommended deci sions of this forum AT&T has revi ewed
several of those, in fact, back in May. W reviewed
some for interconnection collocation and resale, sent
our coments to Qmest, and have heard nothing since
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1 then. W noted in that review that their

2 interpretations of the orders fell short of what we

3 believe full conpliance with those orders were.

4 In addition, what Qwest is bringing forward
5 in the June 29th SGAT includes again its interpretation
6 of those decisions that it |ikes out of various foruns,
7 and it's hoping to incorporate those into the SGAT.

8 Here again the parties to this proceeding, in particular
9 those that were not present in those forunms, should not
10 be subject to these changes in the SGAT. The SGAT

11 should remain as pristine as it was, evolving through
12 the various workshops with the agreenents reached in
13 this state and others, you know, the things that they
14 did bring forward, notify the parties, and the parties
15 had an opportunity to discuss in this forum

16 So AT&T objects to Quest's attenpt to have
17 the June 29th SGAT put in place as a replacenent for

18 what is currently there and as a replacenent for those
19 agreenents that were reached in this forumduring the
20 wor kshops.

21 JUDGE RENDAHL: And your objection lies

22 primarily with the incorporation of provisions from

23 other states that don't reflect what was agreed to in
24 this state?

25 MS. FRIESEN: That's correct, and to the
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extent that this -- certainly at this juncture it's a
bl i nd docunent to nost CLECs. W have not had an
opportunity to review section by section, you know, the
300 page sonme docunent to determne precisely what it is
that Qwest has done, and those reviews are enornously
time consumng. |In fact, the workshops are what we

t hought the purpose of those reviews -- were the purpose
of those reviews, and now t hey have changed the
docunent .

JUDGE RENDAHL: | do know that | had
requested the conpany to file a full SGAT after the
second workshop that reflected all of the changes nade
in the first workshop and the initial orders fromthe
second workshop. So if there is nore or if there are
ot her changes that were nmade to the SGAT in the sense of
addi ti onal changes nmade from other states, that's not
exactly the -- doesn't reflect the progress within this
state, which is | think what we had asked to be
capt ur ed.

And so | think there's -- | understand
Qnest's concern in that they have got 14 states evol ving
at the sane tinme, and keeping track of one version
versus another can be daunting. But | think it does
create confusion to file a document that is intended to
track evolution in one state and in fact incorporates
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i nformati on from ot her states.

Do you have any response to that thought?

MS. ANDERL: What is being prepared right now
is aroad map to be provided to Conm ssion and the
parties, which will map the June 29th SGAT to the
Washi ngton specific requirenents. And so ny
understanding is that there will be a way to tell
wi t hout reading the whol e docunment which provisions
Qnest believes are conmpliant with Workshop I, conpliant
wi th Workshop 11, or Washi ngton agreed | anguage.

JUDGE RENDAHL: And then the other sections
t hat have not yet been addressed or not yet been covered
in this state, that |eaves those kind of -- you're stil
requesting though that the Conm ssion approve those in
60 days; is that correct?

MS. ANDERL: Not approve of them no, just
allow themto becone effective as a matter of |aw, by
operation of law rather. And there wouldn't be an
affirmati ve approval required, and the Conm ssion would
still retain jurisdiction to continue its revi ew of
t hose provisions even after they became effective just
as it's doing with the originally filed SGAT.

MS. FRIESEN: Your Honor, | would like to
object to that procedure and ask that Qwest be ordered
to withdraw the June 29th filing. | think it is
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enormously difficult for us to have to review that
docunent, try and figure out what they have changed,
even if they provide a road map to things that they have
left in place and assuming all else is changed, that's
an enornous task. |It's also not what this Commi ssion,
not what you had asked for, so | would ask that it be
wi t hdr awn.

JUDGE RENDAHL: Any other comments on the
June 29th version?

Ms. Hopf enbeck

MS. HOPFENBECK: Worl dCom wants to go on
record echoing the concerns stated by Ms. Friesen. What
is particularly troubl esome about this filing from
Wor |1 dComl s perspective is are those provision that Quest
has stated purport to reflect this Commission's orders.
And it seens to WorldComthat it is really premature to
do this kind of filing. | mean Qwest has, particularly
as to those issues that this Comr ssion has al ready
addressed in its orders and to which Qwest has responded
with a compliance filing, there has been a conpliance
filing made, there have been comments filed by nmany of
the parties in this proceeding taking i ssue with those,
and there has been no action on those filings by the
Conmi ssion as of this date.

And | think at a minimum until that is --
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until this Conmi ssion takes action on those coments and
Qnest's conpliance filing, it would be premature for the
Commi ssion to allow the 6-29 SGAT to go into effect
knowi ng that issues are disputed anbng the parties as to
what is consistent with Commi ssion orders. So we would
al so object and request -- and ask the Comm ssion, ask
Qunest to withdraw this at this point.

JUDGE RENDAHL: Any other comments?

M . Kopt a.
MR. KOPTA: Thank you, Your Honor. W would
concur with that sanme sentinment. | nean certainly it

mekes sense as we're going through this process to
update the SGAT to reflect agreed | anguage in
Washi ngton, and as you had ordered, any ordered
| anguage, now realizing of course that there is stil
sonme di sagreenent over whether that |anguage
appropriately reflects the orders that the Conm ssion
has entered in this particular docket.

Goi ng outside of this process and
i ncorporating provisions fromother states, whether it's
agreed | anguage or ordered | anguage, does present an
enor nous problem from our perspective in terns of having
to review and track what happened in other states.
There is no opportunity, and |I personally am not
participating in other states other than the nultistate,
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and so not having an opportunity to review that |anguage
or to be involved in any discussion of whether that

| anguage is appropriate for incorporation into a

Washi ngton SGAT | think does present us with sone
procedural as well as substantive problens with any of

t hose provisions.

So while | can appreciate the need for
updating the SGAT and making it | suppose available in
its latest and greatest form for any conpany that wants
to opt into it in Washington, | don't think that it
shoul d be sonething that is prepared with nmaterials
outside of the state of WAshington, and certainly with
respect to | anguage that is in contention, should be
sonmething that is allowed to take effect at this point
intinme until that issue has been resol ved.

That's why we're here is to resolve those
ki nds of issues. And once there is agreed |anguage,
once there is | anguage that the Comm ssion has agreed
appropriately reflects the order, at that point it nakes
sense to have a new SGAT be allowed to be effective
pendi ng final approval by the Commri ssion. But prior to
that point intinme, | think that there are too nany
probl enms for any kind of interim SGAT to be effective.

MS. FRIESEN. Could | just nmake one nore --

JUDGE RENDAHL: Ms. Friesen, and then |I'm
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assum ng Qaest will want to respond.

M5. FRIESEN: | just have one nore
observation | would |like to nmake. To the extent that
Qnest desires to bring things forward from ot her states,
t hi ngs that have been deci ded, and perhaps would like to
sync up various provisions in the SGAT, | don't think
that they should necessarily be precluded from doi ng
that in this forum but | do think they ought to present
themto the parties first, give the parties an
opportunity to agree that, yes, they should be brought
forward to Washi ngton, and then subnmit themto you
rather than doing it in the way they have.

JUDGE RENDAHL: Ms. Anderl.

MS. ANDERL: Thank you, Your Honor. | think
that everyone agrees in principle that it's a good idea
to update things but have apparently sone objection to
the process. You know, we're willing to work with the
parties in ternms of process, but we think that the fact
and the principle of making a nore current SGAT
available is really the nost inportant thing.

Al of the parties at this table have
i nterconnection agreenents that are effective between
thensel ves and Qnest that they're apparently happy wth,
because we're not in, that | amaware of, arbitration
with any of the parties for a new interconnection
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agreenent, and they may wish to avail thenselves of the
SGAT as a tenplate agreenent when it's final. There may
be other parties who are not at this table who wish to
avai |l thensel ves of the SGAT.

We believe that it is very inportant that
sonmething that reflects all of the progress that we have
made in 12 or 13 states to date be avail abl e as opposed
to an SGAT that is a year old, which in sone cases
doesn't even reflect the availability of some of the
newer products and services that Qwaest has either
deternmined to offer or been required by various FCC or
state decisions to offer.

And so we think that the SGAT of June 29th
can kind of live harnoniously with this process. W're
not intending to preclude any nodifications or
di scussions that mi ght be nade during these workshops.
We're not trying to short circuit that process, but we
just feel that it is inmportant to have the nore current
| anguage refl ected.

JUDGE RENDAHL: This is sonmething that | am
goi ng to take under advi senment and may bring back this
afternoon or tonorrow norning on the June 29th SGAT and
how t he Commi ssion should handle it.

But | do want to talk briefly about the July
2nd just so that | know what we have. M understandi ng
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is that the SGAT |ite updates are to Ms. Liston's
testinmony and M. Brotherson's testinmony. Is that
correct? Were there any other SGAT lites filed on the
2nd?

MS. ANDERL: No, those were the only two
wi t nesses who had SGAT lites as exhibits, and it was our
intent that we just update those two pieces.

JUDGE RENDAHL: Okay.

MS. HUGHES: And if | may suppl enent
Ms. Anderl's statenent, M. Orrel also had additiona
SGAT changes as a result of his testinmony and as a
result of other workshops, and those changes are
reflected in this July 2nd filing as well

MS. ANDERL: But, well, | just want to be
cl ear though that those changes which were resulting
fromM. Orel's testinony, it was ny understanding it
was still in an SGAT lite that was attached to
M. Brotherson's testinony.

M5. HUGHES: That is correct.

JUDGE RENDAHL: Ckay. Well, let's go off the
record for a nonment and tal k about tim ng and what we do
today, so let's be off the record for a nonent.

(Di scussion off the record.)

JUDGE RENDAHL: \While we were off the record,
we sorted out the additional exhibits for
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M. Brotherson, nanmely the SGAT that was filed on July
2nd, and added onto it are Exhibit F proposed | anguage
and Exhibit | proposed | anguage. Those have been marked
as Exhibits 788, July 2nd, 2001, updated SGAT sections
i ncluding Exhibit F and Exhibit I. M. Brotherson's
pre-filed testinony begins with Exhibit 780-T and goes
through his rebuttal affidavit and exhibits, so his
testinmony at this point runs from Exhibit 780-T through
788.

Let's have M. Brotherson and Ms. Eide stand

and be sworn in, and then we will begin with your
presentations, and then it will likely be tinme to break
for Iunch.

(Wher eupon LARRY BROTHERSON and LAURI E EI DE
were sworn as W tnesses herein.)

(The followi ng exhibits were identified in
conjunction with the testinony of LARRY
BROTHERSON: Exhibit 780-T is Direct
Testimony of Larry B. Brotherson (Qwest) re:
General Terns and Conditions, 5/16/01
(LBB-1T). Exhibit 781 is SGAT General Ternmns
and Conditions (LBB-2). Exhibit 782 is
Exhibit F - Special Request Process (LBB-3).
Exhibit 783-T is Rebuttal Affidavit of Larry
B. Brotherson (Qmest). Exhibit 784 is SGAT -



General Terns and Conditions (LBB-4).

Exhibit 785 is Request Application - Bona

Fi de Request Process (LBB-5). Exhibit 786 is

Request Application - Special Request Process

(LBB-6). Exhibit 787 is Exhibit | (LBB-7).

JUDGE RENDAHL: Ckay, M. Brotherson, please
go ahead.

MR BROTHERSON: Thank you. The general ternmns
and conditions section, which is the section ny
testi mony addresses, contains in |arge part a | ot of
| egal ese, the |l anguage that is found in conmercia
agreenents, things like limtation liability or
assignnment or severability or indemification, these
types of provisions.

When the testinony was originally filed, and
| guess nore appropriately when rebuttal was filed in
response to testinony by the other parties, we had
nunerous either sections or subsections or sub
subsecti ons of paragraphs flagged as on cases where one
party or another, one CLEC or another, had disagreed
with our proposed SGAT | anguage.

Over the course of now | believe this is our
si xth workshop, we have closed a | ot of these issues,
have received counter |anguage froma CLEC, perhaps in
some i nstances offered counter counter |anguage back to
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them But in any event, have reached consensus | anguage
on a lot of these types of provisions.

We have had areas, however, where there is
honest di sagreenent and where there is inpasse between
the parties, and | think for purposes of ny introductory

review, | want to go through those areas of inpasse,
because | think this is the place where we will have the
nost serious discussion and the issues that probably
wi |l have to be addressed and resol ved by this

Conmi ssion if we're unable to close them

The first sectionis in 1.7. 1.7 has to do
with offering new products and when the SGAT is
permtted to go into effect where a Conmi ssion orders
Quvest to offer a new product or Qwmest chooses to offer a
new product. The nmain issue of dispute here is in
1.7.2, and that has to do with how the interimrates, if
you will, or howthe rates will be inposed while the
Commi ssion is getting ready to review and decide the
| ong-term pricing, for exanple, of the product.

Section 5.16.9 deals with confidentiality of
forecasts. [It's ny understanding that that matter is
bei ng worked off line, and to the extent that
M. Freeberg resolves some of those issues, is the
confidentiality issue part of that discussion; do you
know? All right then, it's not, then | would stand
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corrected. That issue has been at inpasse between the

parties in previous workshops. It has to do with how
forecast | anguage is used and who may have access to it,
and we wi |l have discussion about that.

I ndemmi fication has been an issue in Section
9.

MS. FORD: Actually, it's, excuse ne, there's
a typo there, it's 5.9.

MR. BROTHERSON: Excuse nme, 5.9, and
essentially the issue in indemification has been around
a cap associated with indemification. Currently Quest
proposes a cap on the indemification to be equal to the
annual billing, and the CLECs and Qwmest are at inpasse
on that issue.

Section 17, which is the BFR process, as wel
as Exhibit F, the special request process, and Exhi bit
I, which is an ICB exhibit, are all somewhat rel ated.

All of the RBOCs offer a bona fide request process.
Qnest does as well. In addition, Qwmest through earlier
wor kshops has agreed to a shorter tinme franme for

speci fic products which are handl ed through a specia
request process, and both BFR, a bona fide request, and
speci al requests in nmany instances involve individua
case based prices, and we have inpasse not around all of
the issues, but certainly there are aspects of the
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speci al request process, for exanmple, that the parties
have not reached agreenent on and we will get into nore
detail today.

Pi ck and choose, there's not a lot of
| anguage di spute, but certainly there is a dispute
around the concept of what are legitimtely related
provi sions that Qwmest can ask to be incorporated in
conjunction with a particular paragraph that a CLEC opts
to exercise pick and choose under. And there is, of
course, a dispute with the CLECs over that, if not in
the | anguage, in the inplementation of it.

Section 2.2 is dealing with a change of | aw,
how do we update the SGAT when there is a change of | aw,
and nore inportantly perhaps is how, assuming that in
some instances the parties are not going to agree on the
interpretation of the Comm ssion's order or an FCC
order, what happens in the interimwhile we're working
t hrough that process but the law has, in fact, changed.

2.3 deals with conflicts between the SGAT and
ot her docunents that may be generated or even a
Commi ssi on order and which woul d control

Section 4 deals with definitions. 1In the
course of negotiating interconnection agreenents in the
past, and | think it's true here in this process as
wel |, we have gone back and dealt with the definitions
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at the end to reflect whatever it is the parties hamrer
out in the way of |anguage in the course of negotiating
a specific section. The definitions are then intended
to capture the thought that was agreed to in the section
itself or the termas used. W have been working
definition issues off line. By and |large we're reaching
consensus on nost of these, and | would not expect
definitions to be controversial, but experience has
taught me to always | eave open the caveat. But at this
point, | think the definitions are being worked off |ine
and by and | arge shoul d cl ose.

Section 5.1.3 is an area of inpasse, and it
has to do with disconnection of service if it's
impairing the other parties' obligations to serve. It
has to do with the question of can you disconnect the
service or refuse to take new orders on a service if it
is, in fact, having an inpact on the network, and a | ot
of that has revol ved around definitions of what's
serious, what's an inpact on the network, that type of
t hi ng.

Limtations of liability will be addressed,
and | think there's sone general issues around that that
you m ght expect. There's also a provision that has to
do with performance assurance plans and how t hey
interrelate to a linmtational liability clause, and
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there will be | anguage and a di scussion around that.

There is some open issues associated with
intellectual property and also the sale of exchange and
how that cones into play in 5.12 around assi gnnent of
the agreenents, and to what extent does a sale of
exchange i npact parties under the SGAT.

There are disputes still in the audit section
| anguage around the audits, and probably not so nmuch in
process again as in scope, and what are the -- what is

the purpose of the audit, and to what extent can a party
conme in, and what docunents are they free to look at in
the course of an audit.

There are a couple of section 12 issues,

mai nt enance and repair, that M. Orel will testify to
but that are generally -- the Section 12 | anguage
generally has been -- has -- we have reached consensus

on the nmpjority of that section as well

I think the parties have done a |ot of give
and take and have made a | ot of progress, and | think
gi ven the nunber of issues that we started out wth,
which was a very significant list in reflecting back

upon the testinony, | think, you know, both sides should
be commended on the progress they have acconpli shed,
al though we still have, as | said, honest disagreenent

on sone sections that both sides |'msure would like to
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make a record on for this Commi ssion
JUDGE RENDAHL: Thank you, M. Brotherson.
Let's be off the record at this point.
(Di scussion off the record.)
(Luncheon recess taken at 11:55 a.m)

AFTERNOON SESSI ON
(1:20 p.m)

JUDGE RENDAHL: We're back on the record
after our lunch break, and as a prelimnary issue
carried over fromthis norning, we were going to discuss
peopl e's thoughts on Washi ngton's participation in the
seven state workshop on the PEPP issues, the proposed
271 performance plan. | understand we have a M. Steve
Weigler on the line from AT&T.

Ms. Anderl, do you or soneone from Qaest wi sh
to address this issue first? |'mnot sure who nade this
request, whether it was Qenest or other parties, to nmerge
t he PEPP di scussion into the seven state workshop

MS. ANDERL: |'mnot either

JUDGE RENDAHL: Okay, that's fine.

MS. ANDERL: And | did nake sonme contacts
over the noon hour, and | think what | understand is
t hat Washi ngton and other state commi ssions have been
consi dering whether they would like to throw their | ot
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in with the seven state, and John Antonuk is presiding
over that additional proceeding. As | understand it, we
did receive a prelimnary ruling this norning with a
time line fromhim | don't, | confess, have all the
details on that, and |I'm not sure whether there was
actually a formal hearing or just a tel econference this
norni ng or what. But nmy understanding is that Quest
thinks that there would be significant efficiencies that
coul d be gai ned by the Washi ngt on Conm ssion and Staff
by joining into this seven state process and woul d
encour age the Conmi ssion to consider doing that.

JUDGE RENDAHL: Based on your participation
or based on the discussion this norning, do you have any
i dea of what the tine line is for that workshop?

MS. ANDERL: M understanding is that witten
comments will be submitted through the summer. There
have been a period of time reserved in case the hearings
officer or the parties need to present oral testinony or
have an actual hearing and that M. Antonuk has
contenpl ated issuing a final report sonetinme in early to
m d Cctober. And | hope soneone will junp in and
correct me if I'm m sstating anything.

JUDGE RENDAHL: And M. Antonuk is the ALJ
presi ding over the seven state workshop?

MS. ANDERL: Yes.
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JUDGE RENDAHL: Okay.

MR. VEEI GLER:  Your Honor, | have the order in
front of me if you want the specific dates.

JUDGE RENDAHL: That would be fine. And,
M. Weigler, if you would go ahead and present your
t houghts as well on this process, that would be great.

MR, WEIGLER: Sure. Wy don't | start out by
doing that. To start out, the purpose of the PEPP or
Qnest's proffering of PAP is part of these public
interest enquiry that the Comm ssion nmust nake to
determne if Qwnest has fulfilled their 271 obligations.
In order for the Comnm ssion, meaning the FCC, to support
a finding that the requirenents of Section 271 have been
nmet, there has to be a detailed and extensive record
created by each state follow ng the state Comm ssion
conducting an exhaustive and rigorous investigation. In
order to do that, parties nust be provided with
opportunities to produce evidence and argunents
necessary to show that the application does not satisfy
the requirenents of 271

JUDGE RENDAHL: Can | ask you to slow --

MR. VWEIGLER: And that's an order for the
FCC. It's kind of what the FCC set out for states to do
in order to determine if the various checklist itens and
checklist related items have been net.
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MR. VEI GLER: So taking that into
consi deration --

JUDGE RENDAHL: M. Weigler

MR. VEEI GLER:  Yes.

JUDGE RENDAHL: Can you just slow down a bit.

MR VEIGLER |'msorry.

JUDGE RENDAHL: There is a court reporter
taking this down, and | think you're, while | can

understand you, |I'mnot sure the court reporter can take

everyt hing down wi thout her wrists falling off
eventual ly.

MR, VEI GLER: | apol ogi ze.

JUDGE RENDAHL: Ckay, thank you.

MR. VEI GLER: Should | start over?

JUDGE RENDAHL: No, just go sl ower.

MR, WEI GLER: Okay, absolutely.

So taking the FCC s kind of blueprint into
consi deration, AT&T does not take issue to building a
record in front of them a nultistate entity. And, in
fact, if that -- if this Comm ssion, meaning the
Washi ngton Commi ssion, believes that that woul d be
efficient, AT&T takes no issue to that.

However, AT&T does take issue to utilizing,
if there's a report that comes out of that, utilizing



03819

the report for nore than an independent person
determ nati on of what the workshops resulted in.
think in other words, the Comm ssion has to do their own
exhaustive and rigorous investigation on whether the
public interest is net by the Qwvest proffered PEPP in
Washi ngton. And so once the nultistate process was
conpl eted, AT&T woul d expect that Washi ngton woul d
engage in its own exhaustive and rigorous investigation

MS. FRIESEN. And if | could just add to
Steve's coment, this is Letty Friesen for AT&T,
M. Antonuk is not an ALJ, he's an independent
contractor who has been hired to facilitate the
nmultistate process. So | think that that nakes it very
i mportant to sort of heed Steve's adnonition or desire
to have the states independently | ook at what
M. Antonuk's report advises. It would be inportant, |
think, froma state | aw perspective to have it reviewed
by the appropriate state.

JUDGE RENDAHL: Are there any other parties'
t houghts before we go back to Qwest on havi ng Washi ngt on
participate in this nmultistate process?

M. Kopt a.

MR, KOPTA: Thank you, Your Honor. W share
many of the sanme concerns that M. Weigler was
expressing in ternms of the need to devel op a thorough
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revi ew of any performance assurance plan that Qaest
files in the state of Washington and a review that cones
in the context of this state's view of the public
interest in the state of Washington. There were sone

di scussions in the nmultistate procedure in terns of how
to address this particular issue, whether it nade sense
to do it in the context of a seven state or multiple
state col | aborative, and there was sonme di scussi on about
some economni es that could be gained by building a
factual record in that kind of an environment since nuch
of the testinony and other documentation or conments or
whatever it is that's filed would cover sone comon

i ssues.

The concern that we expressed in the
nultistate is the same one that we have here, which is
that the performance assurance plan is one of the nost
vital aspects of any SGAT or 271 conpliance, because
it's what mekes sure essentially that Qwmest conplies
with its obligations under the Act, at |east at such
time as it's given authority to provide interLATA
services. So the sufficiency of that particular plan to
acconplish that goal is critical since they could neke
all the prom ses that they want to, and if they're not
held to them by any enforceabl e or reasonably
enforceabl e standard, then they nmight as well not even
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be there.

So | think one of the concerns that we have
is making sure that there is a thorough record
devel oped, and | know that one of the problens with this
kind of a proceeding is that the Commi ssion has not been
involved in a day-to-day kind of operation. They are
just given a cold record and a cold report and said here
are the issues that are left to be resolved, you need to
resolve them And in a workshop process where many of
the issues fall by the waysi de because they are

negotiated, | think that nmakes sense. The Commi ssion
shoul dn't be here in a workshop kind of environnment when
all it is or when the main point of it is to make sure

that you can work out as many issues as possible and
have as few issues to be litigated or to be decided by
t he Commi ssion as possible.

But | think with the performance assurance
plan, we're really in a situation where there are going
to be hopefully sone additional issues that are worked
out, but the multistate process, unless the order that
came out this norning is different than what was
proposed when we were |ast together, is not going to be
a col | aborative workshop process. |It's going to be
essentially a hearing process, although there is sone
guestion as to what kind of evidence is going to be
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present ed.

So I'"'mnot sure sitting here today, because
haven't seen the order, what kind of information is
going to be available in nmultistate process. But
certainly fromour perspective, we think that there
needs to be an evidentiary basis for any performance
assurance plan, that there needs to be an opportunity to
address that performance assurance plan by interested
parties on the basis of testinmony, and that there will
be issues that will not be agreed to that will need to
be presented to the Conm ssion. And given the
i nportance of this issue, it's our feeling that that
ought to happen in front of the Conm ssion as opposed to
in a nmultistate process.

That havi ng been said, there may be sone
econoni es of presenting a record in a nmultistate
process. |'mnot convinced personally that that's going
to happen. W certainly will participate if that's the
way that this Comm ssion decides to go, but our
recommendati on would be to have the proceeding here in
Washi ngt on, because it's a plan that needs to be
specific to the needs of custoners and conpetitors in
Washi ngton, not some one size fits all plan that is
goi ng to be adopted throughout seven or eight or however
many nmultiple states that are reviewing this in this
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mul ti state process.

JUDGE RENDAHL: Thank you.

Ms. Doberneck, | believe.

MS. DOBERNECK: Megan Doberneck with Covad.
Generally speaking, to the extent that the nultistate
process builds in adequate safeguards as far as an
ability to build an adequate evidentiary record, Covad
certainly supports that, if for no other reason than we
have limted resources and would prefer to try and
devote themto a forum where we can acconplish sonething
that woul d have broad effect, broad inpact, and woul d
assi st us in acconplishing our objectives through this
process.

That being said, | would certainly concur
with the coments of M. Kopta and AT&T, that we don't
feel confortable saying that one plan will fit the needs

for each individual state, and that there should be sonme
mechani smbuilt in to allow this Comm ssion to address
and resol ve those issues upon which the parties can't
reach agreement or which require further additiona
evidentiary record in order to nmake sure that the
performance assurance plan is adequate for this
particular state. But | do think that being involved in
the nultistate process can certainly go a long way to
resolve a |l ot of issues that may still be outstanding
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with regards to the performance assurance plan. | think
it's been fairly successful so far, but there is sone
appropriate tailoring, there's sonme tailoring that needs
to go on before, for exanple, this Conm ssion should
endorse it.

JUDGE RENDAHL: Thank you.

M. Busch.

MR. BUSCH. Thank you, Your Honor. The
Internet Service Providers Association would not have
any objections to participation in the seven state
process, but we would also |like to make sure that there
is sonme type of a local review as well of Wshington
specific issues by the Comm ssion

Thank you.

JUDGE RENDAHL: M. Crommell, did you want to
weigh in? |'mnot --

MR. CROWELL: Yes, thank you, and
apol ogi ze for comng late. | think |I have an idea of
what the issue is. | certainly concur with the coments
| have heard regarding this fromM. Kopta. | share

Ms. Doberneck's concerns, although | think our concern
is maybe inverted in that froma resource standpoint,
it's much easier for us to participate in a Washi ngton
proceeding than it is to try and send soneone to Denver.
Ms. Kinball of our office will be sort of taking point
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on these issues for us, and | frankly don't know whet her
or to what degree we would be able to have her
participate in an out-of-state proceeding. | confess |
delight in not being that close to the budget issues.
But | think that our fundanental perspective
is that due process would require sone form of
Washi ngton proceedi ng which would allow for the
i ntroduction of evidence, the review, and possible
rebuttal of what Qmest presents as well as if the
Commi ssion decides to participate in a nmultistate
proceedi ng, presumably in the sane role as it has,
sorry, |I'm speaking of Comm ssion Staff, assum ng
Conmi ssion Staff participates in such a proceeding in
the sane manner as they have so far, we may wish for the
opportunity to comment on, agree with, or oppose
positions that Conmi ssion Staff may develop in a
nmul ti state out-of-state proceeding. And | suppose ny
own concern as far as public counsel goes really
revol ves around the due process ability to really review
what Qaest brings forward in this state by the PEPP
JUDGE RENDAHL: Just to respond to that one
poi nt, Commission Staff is in an advisory role here in
this matter, which nmeans they don't take an independent
position advocating a role before the Conmi ssion. They
are advising nme and the conm ssioners on these issues.
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So to the extent that Staff would take a position in a
seven state, |I'mnot sure that that would necessarily be
t he case.

MR. CROWELL: [|'mnot either.

JUDGE RENDAHL: So just so that we're clear
on that.

Are there any other parties that wish to
weigh in on this issue? M. Hopfenbeck is not here yet,
I notice, but, Ms. Anderl, do you have a response on
this?

M5. ANDERL: | do, Your Honor, thank you.
But before | do, may | ask M. Weigler to give us the
details of the procedural order in terns of the timng
that was received from M. Antonuk this norning.

JUDGE RENDAHL: M. Weigler, are you there?

MR, VWEIGER: Yeah, it's fading in and out,
but | can basically hear.

JUDGE RENDAHL: We will try to all speak into
our m crophones; does that hel p?

MR. VEEI GLER: That does hel p, thank you.

JUDGE RENDAHL: Okay.

M. VWEIGER: On June 29th, Qnest filed its
PEPP coments, and it says MPG final docunentation and
affidavit. | take it that was the MPG report that
t hrough the informal workshops that MPG put together.
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On July 27, 2000, participants are to file responses to
the Qumest filing including verified conments or
testi nony addressing all matters that they consider to
be necessary to nake an appropriate record for the
Conmi ssion. On August 3rd, 2001, there will be a
prehearing phone conference for the purpose of
i dentifying those issues or matters that can be deci ded
on the record created by the Qnest and the responsive
filings and for determ ning those issues that require
cross-exam nation and subm ssion of responsive
testinmony. On August 14th through 17th, there is a
first schedul ed hearing date, and it indicates that
woul d be for Qmest's case and for as nmuch of the cases
of other parties as can be acconplished. On August 27
through 29, there is a second round of hearings.

JUDGE RENDAHL: Hello, is sonmeone calling in
on the bridge line?

MR. DI XON: Yes, this is Tom Di xon from
Wor | dCom

JUDGE RENDAHL: Welconme, M. Dixon, this is
Ann Rendahl, Administrative Law Judge. Welcone back to
Washi ngt on.

MR, DI XON:  Thank you. | was just checking
in on the status of the PAP or the PEPP, and it was
suggested | mght call in to nmonitor
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JUDGE RENDAHL: Well, that's what's going on
right now M. Weigler fromAT&T is just relating to us
the details of the dates, in fact, and what needs to be
filed in the seven state process.

MR, DI XON:  Thank you, | won't involve nyself

any further. | will just listen. | appreciate it.
JUDGE RENDAHL: Ckay, thank you.
MR, VEIGER | was at August 27th through

29t h of 2001. There is a second round of hearings, if
necessary, for conpletion of other parties' cases and
W t nesses in addressing of issues raised at the first
hearings. Then the briefing day would be as | ate as
Sept enber 12, 2001. That would be 14 days fromthe |ast
hearing date. Septenber 19, 2001, |ast day for reply
briefs. The need for reply briefs will be addressed at
the close of hearings. They would be due within seven
days of the filing of main briefs. And the
facilitator's report would be due to the Conm ssion on
Oct ober 12, 2001

Your Honor, there is just one other thing I
woul d want to comrent on, if possible.

JUDGE RENDAHL: Pl ease go ahead.

MR. VEIGLER: | think Ms. Doberneck comented
that there may be sone things that could be -- or hinted
that there nmay be sone things that could be worked out
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in a kind of a workshop or conciliatory fashion.
Attendi ng, being an active participant in both the
i nformal workshops and attending the | ast prehearing
conference in front of M. Antonuk for the nultistate,
it's ny understanding that Qaest has not agreed to do
any nore conciliatory kinds of discussions on the PEPP
and that the whol e purpose of this PEPP would be or this
process would be to bring any disputes, and we have
identified 20 to 21 so far and | think there's at |east
a couple nore to identify, that any di sputes would be
brought in front of the commr ssions for their
determi nation and that the record would be built in
front of M. Antonuk. But by no neans did Quest
i ndicate that they would be willing to have any workshop
or any of that type of give and take, that this is the
path they're putting forward and that they want a
determination that either it neets the public interest
tests or it doesn't. And | think the filing supports
that, but, of course, Ms. Anderl can comment on that.
JUDGE RENDAHL: Before we go to Ms. Anderl, |
would like to give M. Dixon an opportunity to weigh in.
M. Dixon, we have heard thoughts from AT&T and
M. Kopta's clients and Ms. Doberneck from Covad and
Publi ¢ Counsel as well as the Washi ngton Associ ati on of
Internet Service Providers through M. Busch. Wat is
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Wor | dComl s perspective on whet her Washi ngton shoul d
participate in the seven state workshop and the benefits
of pursuing participation in that forumrather than just
addressing the PAP or PEPP plan here in Washi ngton

st ate?

MR, DI XON:  And, Judge, just as a favor, is
it possible to give me a summary of where you're at on
that fromthe other parties' perspective? | apologize
for being late, but | got hung up on another call

JUDGE RENDAHL: Well --

MR. DIXON: Is there a direction that's going
by the majority of the people?

JUDGE RENDAHL: Well, | would say that in
general what | have heard, and parties can correct ne if
I'"'mwong, but | amhearing parties say there is sone
benefit to consolidating the matter into the seven state
wor kshop and addressi ng sonme of the issues there, but
al so concern that there nay be matters that should be
resol ved here in Washington state and that there are
certain state specific issues that should be addressed
here, that addressing issues here in Washington state
woul d be beneficial to some and not beneficial to
others. So |'m hearing sone benefit both ways.

MR, DI XON: Fine, | appreciate that. The
reason | asked that question is WrldCom has no specific
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preference whether it be done in a nmultistate or in
Washi ngton. | can not address Washi ngton specific
concerns, because as you probably know, | have not
real ly handl ed the Washi ngton proceedi ng, and | do not
know i f there are specific unique Washi ngton concerns
that have been identified by other parties. But | am
not famliar with them quite frankly.

Qur concern is to get it addressed sonewhere.
From a resource allocation perspective, handling it
through the nultistate process which has a process
established is fine with WorldCom  Frankly, that wll
probably be held in part in Denver, which also makes it
easier for Worl dCom and people |ocated here. But our

real issue is getting it addressed sonewhere. |f
Washi ngton chooses to do it separately, we wll
participate at that level. |If you do it in a
multistate, we will likely participate at |east for

pur poses of the performance assurance plan in a
mul ti state proceeding on a more active basis than we had
on checklist itens.

So | don't know that we have a particul ar
preference, and | agree that both positions seemto have

merit. We will just do whatever the Conmi ssion chooses.
JUDGE RENDAHL: Thank you, M. Dixon
Ms. Anderl .
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M5. ANDERL: Thank you, Your Honor. And
t here have been quite a | ot of comments that have been
made, and | don't know that we really have the tine or
the need to respond to all of the comments.

Let me just say generally though that to the
extent that any parties are characterizing this as
really the first opportunity to take a look at this
performance assurance plan, that is incorrect, and | do
want to nake it clear that there have been workshops
ongoi ng since |last year. | believe there were a tota
of five with the last one held, | think, if | recall
correctly, in May of this year, wherein the parties have
resolved a substantial nunber of issues with regard to
what the performance assurance plan should | ook |ike.

And there are a few renmi ni ng di sputed
issues. As | recall, there are maybe four or five main
areas of disagreement. It may be that as you break
those areas out into specific issues, it does conme up to
20 or 25 as M. Weigler said. |'mnot aware of what
exactly that list is, but I think that a substantia
nunber of issues have been resolved in connection with
the performance assurance plan, and | don't think that
the remaining disputed i ssues are going to vary from
state to state. They really have to do with questions
that are going to apply in the perfornance assurance
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pl an regardl ess of what state it is effective in

And so | don't want the inpression left that
we somehow need a | ot of process or a |ot of workshops
to take this docunent from beginning to end and start
going through it for the first tinme, because that's been
substantially acconplished, | believe, in the workshops
to date.

Now as to the question of can the Conmi ssion
rely on a record created in the seven state or does
sonmet hi ng separately need to be done, you know, we at
Qnest are concerned with the resource allocation as wel
fromboth the Commi ssion Staff's perspectives and the
ot her parties and our own witnesses. If it works for
the Commi ssion to participate in the seven state
wor kshop, and | don't know what type of due process
concerns that M. Crommel |l has. He raised them
generally. |'mnot sure that a determ nation has been
made as to what process is due in this case. But to the
extent that the Commission's practical and | ega
concerns are addressed, | think there would be
significant efficiencies to be gained, because we are
essentially going to be | ooking at the sane docunent for
all of the states with nmaybe sone very, very mnor state
speci fic differences.

However, to the extent that the Conmi ssion
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wants to conduct a separate proceedi ng, we woul d not
object to that. What we would only ask is that because
the seven state tine |ine has been set up and we think
it's arealistic and achievable tinme line, that if

Washi ngton were to want to conduct a separate paralle
process that the sane type of tine |line be nmaintained so
that we would anticipate some sort of a report in the
Sept enber, October time frane.

And it may be that it's appropriate to do
something that is bifurcated in the sense of getting a
factual record during the seven state process but
i ssuing a separate Washington order. | don't know, it
may be that we ought to take this issue back to our
respective clients and talk about it sone nore |ater
this week. | know that the attorney for Qwmest who is
the | ead on the performance assurance plan, Lynn Stang,
is not in the office today. She is in Washington D.C.
And it may be that she can give ne sone additiona
perspective now after having received M. Antonuk's
order, and we may have sone additional |ight to shed on
how it mght work later in the week.

JUDGE RENDAHL: Just to clarify, would Qnest
object to, if Washington did participate in the seven
state workshop, would Qwest object to then having that
order that comes out from M. Antonuk or the report or
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whatever it is called, having the Comr ssioners here
review that docunent for anything that they didn't, you
know, for any problenms that they perceived in that
docunent, given that it's the equival ent of having an
adm nistrative | aw judge for seven or nore states put
together an order that then is in a sense subject to
review by, you know, if it were in one state, it would
be subject to review by the full Comm ssion. | guess
"' mwondering how, not participating in the seven state
wor kshop, |I'm not sure how each of the states deal with
t he equivalent of an initial order

MS. ANDERL: And | think that sone of the
ot her fol ks who have been in the seven states might be
able to shed sonme light on that, but if what you're
asking is if Washington participates in the Antonuk
proceedi ng, for want of a better term

JUDGE RENDAHL: Thank you.

MS. ANDERL: Whuld it be acceptable to Quest
for the Washi ngton Comri ssion to treat the Antonuk
report as an initial or a recomrended decision and then
have sone sort of process subsequent to that and a
Washi ngton Commi ssion final order on that topic.

JUDGE RENDAHL: Correct, that's my question

MS. ANDERL: |If that's the question, | think
the answer is, no, we don't object to that. | want to
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triple check that with the |ead attorney, but Ms. Ford
is indicating to ne that that is actually the way it's
working in the seven states, that each state is ruling
separately on the issues or contenplated to rule
separately on even on the workshop issues, | nean not --
| mean even on the checklist itens.

MS. FRIESEN. There are a couple of things |
would Iike to add to what Lisa has said. When
M. Antonuk issues an order in the workshop context, he
is not |looking at state specific law. He is not |ooking
at state specific issues necessarily. He issues his
resolutions. Then the parties are given an opportunity
to cooment. And our coments really are directed to the
conmi ssions, so we give themwitten coments on his
reports. And then the Conmi ssions will hold ora
argunents, if necessary. But they will have an
addi ti onal opportunity for some input fromthe parties
rel ated specifically to the individual state and
M. Antonuk's resolution

JUDGE RENDAHL: And then each state wl|l
i ssue their own final order?

MS. FRIESEN: Right.

JUDGE RENDAHL: Okay.

Is there anything further fromthe parties at
this point on this issue?



MR. CROWELL: Judge Rendahl

JUDGE RENDAHL: M. Cromwel .

MR. CROWELL: As Ms. Anderl has outlined it,
| certainly don't have a problemw th the Conmi ssion
participating in the seven state process. M concern
woul d be that if a party does not participate in that
process, what opportunity for presentation of evidence
to this Comm ssion would there be procedurally? |If
M. Antonuk issues a resolution, that parties can then
file a cooment or brief type docunent on perhaps
asserting a position regarding that on a nunber of
issues. But if there is evidence that a party wi shes to
i ntroduce in support of its position regarding those
i ssues, how woul d that take place unless there were sone
Washi ngton specific review process?

JUDGE RENDAHL: Gbviously | don't have the
answers to that, but | think that's a very good
question, and | don't know if other parties here who
have participated in the seven state may weigh in on
t hat .

Ms. Doberneck, I'msorry, I"mstill working
on your name.

MS. DOBERNECK: You're doing a very good job,
and |'mvery inpressed. Most people fail miserably.

One thing just to respond generally, because
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it seems to be a generalized concern about how we work
with this. Colorado, for exanple, has taken what was
used as the ROC PAP and then conducted in a very

i nformal manner individualized neetings with CLECs, with
Qnest, and has sort of developed its take on the PAP.
And so to the extent this Commission would like to

i nvestigate other ways, for exanple, to accommpdate
Washi ngton specific issues or to verify to its own

sati sfaction that the PAP does, in fact, accommopdate
needs and demands of CLECs in this particular forum as
wel |l as the concerns of the Commission, | think the way
Col orado has proceeded m ght provide a very good exanple
of using what has already been done and yet then

nodi fying it for that particular state.

JUDGE RENDAHL: Thank you.

Ms. Anderl .

MS. ANDERL: Yes, Your Honor, | would just
suggest that as one way to address M. Cromwel |'s
concerns too is that there are a nunber of participants,
to nmy understanding, in the seven state process who al so
find it difficult or expensive or inconvenient to trave
to one or nore of these workshops. And as | understand
it, there is an excellent audio systemset up for
tel ephonic participation. And to the extent that there
may be nore than one occasion to be in Denver that
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public counsel either couldn't do or didn't want to for
what ever reason, | think that your participation

woul dn't necessarily be precluded by an inability to
travel on a particular date, because | think the audio
has been pretty effective.

JUDGE RENDAHL: Thank you.

MR, CROWELL: Playing ping pong here.
Actually, after hearing the schedule from M. Wigler
my growi ng concern is how do | respond by the 27th
including filing testinony to something | don't yet have
and effectively won't have an opportunity to spend tine
| ooking at until we're done with this workshop next
week. | nmean it's fairly -- we certainly see the PAP as
over the long haul one of the nore inportant docunents
that are going to cone out of this process. And in
essentially less than three weeks, what will be at the
end of this workshop, m ddle of next week, |less than two
weeks, attenpting to review fornul ated position, draft
of testinmony, develop a witness, retain a w tness,
getting that done in that tine frame seens near
i npossi bl e.

JUDGE RENDAHL: Well, thank you, and
understand that. This is sonething that obviously is
not for me to decide. | wll bring this up to the
conmi ssi oners and ask them how they wi sh to proceed, and
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I will do that as soon as | can and let the parties know
what the resolution is. So thank you for your input,
and we will relay all of it and see what happens.

Okay, noving on to the next issue concerning
the WAISP intervention, in thinking about the request
for intervention over the noon hour -- | think everybody
has | eft the bridge line. They're not interested,
sorry, M. Busch.

MR. BUSCH: | won't take it personally.

JUDGE RENDAHL: | guess one of the thoughts |
had is if you can explain why the intervention and
testinony is appropriate in this workshop just very,
very briefly. Because | don't believe it was stated
very clearly in the petition for intervention.

MR, BUSCH. Very well, thank you. As a part
of the public interest analysis, the Comrission is
interested in hearing about conduct that is believed to
be anticonpetitive or discrimnatory in light of any
RBOC s ability to control the local |oop, the
bottl eneck. And what the Internet service providers
have experienced over the past several years are a
recurring series of orders placed with Qnest or U S West
at the time for DSL service where the Internet access
service that's related to the DSL was initially intended
to be connected to an i ndependent |Internet service
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provider, but instead it ended up being installed at U S
West.net or Qunest.net. So we have exanpl es of what we
believe to be are Qunest enpl oyees taking an order for
Internet access service for one of our nenber

organi zations and then redirecting it over to Quest's
servi ce.

JUDGE RENDAHL: Okay, so you believe that
this is related nore to an emergi ng services or |oop
issue than it is to -- | guess what I'mtrying to get a
sense of is this is not related to the FCC s order on
Internet service provider, it's not that issue having to
do with reciprocal conpensation and |ISP

MR. BUSCH:. Correct.

JUDGE RENDAHL: Okay.

MR. BUSCH: This is unrelated to | SP
reci procal conp.

JUDGE RENDAHL: Okay. But you believe it's
related to the Commi ssion's eval uati on of Quest's
conpliance with 271 issues on | oops and energi ng
servi ces.

MR, BUSCH. Frankly, | perceive it as nore
tied up in the public interest analysis. [It's not one
of the checklist itens. |It's the last analysis that the
Federal Communi cati ons Conmi ssion expects fromthe state
commi ssions. And listening to the discussion this
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af t ernoon about whether a Washi ngton commr ssi on shoul d
participate in a seven state process or hold hearings
separately or in addition to the seven state process,
think our concerns are best dealt with in that type of a
proceeding. And if it is separate from Workshop |V,
then we don't have any concerns about our issues being
taken up at a different time as a part of the public
i nterest anal ysis.

JUDGE RENDAHL: Well, | think the public
interest analysis will be dealt with here in this
wor kshop, and | think the post 271 perfornmance plan
i ssues are a separate issue. And whether they' re dealt
with in the seven state workshop or here in Washington
in a separate workshop, that's yet another issue.

| guess one of the questions | had is, is
this an issue that, perhaps since Public Counse
supported the intervention, is this sonmething that
Publ i ¢ Counsel can properly support the testinony for or

adopt your witness? |'m concerned about expanding the
i ssues presented here in the workshop, and yet don't
want to not have the issues presented. It seens

appropriate, but I amconcerned about the late
intervention and the lack of, you know, Qwest's
opportunity to respond through testinony appropriately.
And so I'mtrying to evaluate this, and that's why |'m
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aski ng you these questions.

MR. BUSCH: | understand. Listening to your
questions, I'mwondering if | should provide you with a
coupl e nore coments about how I nternet service
providers interact with Qwvest. Internet service

provi ders don't order |oops or sub | oops. They order
DSL service on behalf of an end user. For exanple, if
you were to subscribe to DSL service at your hone, you
woul d need to choose a DSL provider. It could be Covad,
it could be Quest, or any other provider of DSL service.
You al so would be required to choose an Internet service
provider if you ordered Qwnest's DSL service. And nost
of our nenbers who use DSL service rely upon Qumest as
the provider of that DSL service.

When an Internet service provider signs up a
custoner for DSL service, the ISP will generally place
the order with Qvest. And once the order has been
pl aced with Qwest, we have several exanples of the order
being installed, nunmber one, with Qwvest's DSL service,
but number two, with that DSL service being directed to
Qnest.net or US West.net and not to one of the ISP
association's nmenbers as it was ordered.

JUDGE RENDAHL: Okay. Well, | think this
goes -- | mean this goes into the testinony that you're
intending to offer.
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MR. BUSCH: That's correct. | understand
you're struggling with --

JUDGE RENDAHL: Qwest, do you have,

Ms. Anderl or Ms. Hughes or --

MS. ANDERL: That's nme.

JUDGE RENDAHL: Ckay. Do you have a brief
response?

MS. ANDERL: Yes. | think that you have
correctly identified some of the difficulties with both
the timng and the subject matter that the WAI SP wants
to address. Now | would hate to go on the record and
have the people I work for in Denver hear me invite the
WAISP to file a retail conplaint against us, but it does
seem as though the issues that they raise are nore
particularly that. They are not really whol esale
rel ated issues.

The |1 SP nmenbers are not tel econmunications
carriers, unless | miss ny bet. Sonme of them may be
both, but I'mnot aware that any of these |SPs are
carriers. The WAI SP association is certainly not a
tel ecomruni cations carrier. It does not have an
i nterconnection agreenent with Quest and is really at
best raising potential issues with regard to the
potential, and | say not actual, discrimnation in how
Qnest provisions its retail service. Internet service,
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Internet access service is not a tel ecomunications
servi ce.

The only tel ecomruni cati ons service that
we're tal king about here is Quest's DSL, al so a retai
service. But as M. Busch agreed, they, the |ISPs, are
not seeking to offer DSL, the tel ecommunications
service, or to purchase | oops from Qmest in order to do
that thenselves. And so the issues are not really
related to 271 or energing services or even the public
interest, in ny view

We have tried to work informally off |ine
with the WAISP to address their issues. As | nentioned,
we have been aware of their issues for sone tinme. We
just sinply feel very disadvantaged in being able to
respond on short notice to issues that are now attenpted
to be characterized as 271 rel ated, wherein the
al l egations are serious, but the factual underlying
facts are not sufficiently detail ed, and perhaps because
there was not tinme to do so, for us to really even
i nvestigate or respond. And we really think that these
i ssues to the extent that there are any |legitimte ones,
and we would be very concerned if there were, would best
be handl ed in a context outside of this proceeding.

JUDGE RENDAHL: Thank you.

M. Busch.



03846

MR. BUSCH: Yes, thank you. The challenge we
have and the reason why we're conming to you so late is
that we have tal ked to the senior |egal advisor to an
FCC comm ssi oner about these concerns, and they
expressed great interest in the first instance of what
they perceived to be slamm ng when it comes to |nternet
access service. The feedback we have is that the
Conmmi ssion will look first to the 271 process to see if
any conplaints have been made or registered during the
271 process. And in the absence of any conplaints
there, the FCC will assune that there are no problens in
the marketplace. So we were first encouraged to take
this to the 271 process.

The other alternative we had was the fornal
conpl aint process with the FCC. And for cost reasons,
that is prohibitive for the menbership to file a
conplaint in Washington D.C. and to try to litigate that
t hr ough Washi ngton D. C.

So based upon the informal feedback we have
received froma senior Commission Staff person, we fee
like this is perhaps the only opportunity we have to
bring these issues to light, which are directly relevant
to and expressly stated in the FCC s public interest
anal ysi s.

JUDGE RENDAHL: M. Crommell, do you have any
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t houghts on ny suggestion that this mght be related to
a public interest issue that Public Counsel mmy be
interested in?

MR, CROWELL: Yes, | have. | think | agree
wi th what appears to be your sort of initial analysis,
that it may inplicate the public interest. MW
procedural concern would be as an effective natter how
do | adopt or propound the testinony that's been
subnmitted and essentially defend the cross-exam nation
of that witness either here next week or in sone other
process the Conm ssion m ght envision. Wen | reviewed
the notion to intervene and the testinony that M. Busch
filed, my quite frank inpression was that this seened
rel evant to the issues around how Qmest is relating to
its custoners, whether or not they are a CLEC or not.

We certainly traditionally view our role as representing
residential and small business custoners. Some of the
menbers of WAISP are, in fact, small businesses who we
woul d see as our mission to represent their interests
before the Conmi ssion when they're not actually
represented by sonmeone. So | guess I'ma bit concerned
about the practical inplications of your suggestion.

JUDGE RENDAHL: | understand that.

MR. CROWEELL: | think as to the substance of
the allegations, | think they very clearly do inplicate
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the public interest analysis that this Conm ssion will
have to engage in if there are a preponderance of facts
that are established before the Comm ssion that Qumest is
engagi ng in anticonpetitive behavior. | think that's
clearly relevant to a public interest analysis and a
ruling that this Conmission will have to nmake on that
poi nt .

JUDGE RENDAHL: Having heard all the parties
conments on this, unless there are -- is there anyone
el se who would like to weigh in on this before I nake a
ruling?

MS. ANDERL: Well, | guess the only other
thing I would add, Your Honor, is that the issues that
M. Busch wants to address are not in ny viewrelated to
| ong distance entry either, which is | nean essentially
what we're tal king about when we're tal king about public
interest. Is Qwest's entry into intralateral |ong
distance in the public interest. And | think that the
i nkage he has tried to make on that is tenuous at best.
And so even if there were anticonpetitive behavi or
establ i shed, which we adamantly deny, it's not in the
area of service or business in which the Comr ssion is
charged to consider, which is, is it in the public
interest to get it -- elect Qwvest into intralLATA. So
thi nk that connection is tenuous at best and kind of to
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the extent that -- well, | will close nmy remarks there.

JUDGE RENDAHL: Ckay, thank you.

Is there sonmeone who has just entered in on
the bridge |line?

Okay, having heard all the parties' remarks,
I am concerned that WAI SP does have a very narrow i ssue
in this proceeding, and |'m concerned that we don't
wi den the topic of public interest beyond that which the
Commi ssion i s supposed to | ook into under the Act.
However, | am also aware, not just from M. Busch's
presentation, but fromny own involvement in this
process, that it is inmportant for the State to docunent
al l egations of anticonpetitive or other problens with
Qnest's providing various services, and that it is the
State's job to docunent those and the FCC's job to
deci de whether, in fact, ultimately that does pose a

problem And in the -- and in terns of Washington State
fulfilling its role in gathering information and maki ng
prelimnary recommendations to the FCC, | think it is

i ncunmbent upon us to docunment what we can

And it is also under the Conm ssion's rules,
which | evaluated at the break, if after -- if | do
allow WAISP in and after hearing the evidence and
reviewing it determne that it really, in fact, is not
appropriate as a part of this process, | can then
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di smiss WAISP fromthe proceeding and indicate that this
is not an issue for 271. But at this evidence gathering
stage, at this point, | amallowing a limted
intervention for WAISP to discuss this issue of DSL
slamm ng, for lack of a better term And if | determ ne
later that this is truly not a 271 issue, then the party
may be di smissed. Thank you.

I"'msorry to take up so nmuch tine this
norning and this afternoon for prelimnary issues, but |
think they're all necessary as we go through this
process.

So let's proceed now where we left off right
before |l unch going back to M. Brotherson unless there
are any other issues we need to turn to. Let's turnto
M. Brotherson and Ms. Eide and start discussing various
i ssues. | guess we have an issues list circulated by
Qnest that we can start with.

Ms. Ford or Ms. Hughes, if you can explain to
us just briefly on the document, when it says issue
nunber, | guess Grefers to general terms and
conditions. 1Is that the acronyn?

MS. FORD: Yes, and these issue nunbers
really began in Arizona, noved to Col orado, to the seven
states, and we have tried to keep them consistent.

JUDGE RENDAHL: Okay. So fromthis issue
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list, this issue list item zes what Qwest believes are
t he remai ni ng i npasse i ssues on general terns and
condi tions?

MS. FORD: Yes.

JUDGE RENDAHL: Okay. To the extent that
ot her parties believe there are issues that have not
been resolved that are not included on this list, as |
menti oned this norning, please bring themup and di scuss
them as we go al ong.

So let's start then with issue G5 and NG 22,
should the rates, terns, and conditions for new products
be substantially the sane as the rates, terns, and
conditions for conparabl e products and services that are
contained in the SGAT. Do the parties wish to | et Qnest
go first or that the CLECs go first to present their
argunments on this?

M5. FORD: This is an AT&T issue, and | think
they might go first on this one.

MR. SCHNEI DER: Can | make a comment, please?

JUDGE RENDAHL: M. Schnei der

MR, SCHNEI DER: Thank you. The SGAT
reference is 1.7.2, is that supposed to be in the July
2nd SGAT lite?

M5. FORD: It is not. It was in an AT&T
exhibit.
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1 MR. SCHNEI DER: Do you have that exhibit

2 here?

3 MS. FORD: Do | have it, yes.

4 Can you explain that?

5 MR, MENEZES: | can explain the | anguage.

6 And | have one hard copy, which | can copy later. |It's
7 a fairly brief paragraph. But before describing the

8 paragraph, we probably shoul d describe, excuse ne, the
9 paragraph that AT&T is proposing, we should tal k about
10 what 1.7.1 does or is intended to do.

11 JUDGE RENDAHL: M. Menezes, just to

12 interrupt briefly, if we look at M. Brotherson's

13 Exhibit 788.

14 MR. MENEZES: Yes.

15 JUDGE RENDAHL: Which by the way we haven't
16 admitted. Are there any objections to admitting

17 M. Brotherson's exhibits?

18 MS. FRIESEN. No objections.

19 JUDGE RENDAHL: COkay, Exhibits 780 through
20 788 will be admitted.

21 If we | ook at Exhibit 788, thereis a 1.7.1
22 listed there, and you're saying that this 1.7.2 is not
23 here.

24 MR, MENEZES: Correct.

25 JUDGE RENDAHL: So that is |anguage that AT&T
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has proposed and is not yet in the July 2nd version

MR. MENEZES: That's correct.

JUDGE RENDAHL: Okay.

MR, MENEZES: Because Qwnest does not agree to
include it in the SGAT.

JUDGE RENDAHL: Ckay. Please go ahead.

MR, MENEZES: Okay. 1.7 starts off talking
about changes to the SGAT, and it tal ks about how a CLEC
opts into the SGAT. Wen we get into 1.7.1, it talks
about ways that a CLEC can order new products, Qmest new
products, and there was a | ot of discussion in other
wor kshops about Qwmest's productization of services and
the tine it takes and how the ternms and conditions can
be objectionable to CLECs and that Qwest would insist on
an anmendnent to an interconnection agreenent before
being permtted to order a new product.

So what Qwnest has proposed here in 1.7.1 and
1.7 -- let me back up, 1.7.1.1 and 1.7.1.2, they're sort
of parallel paragraphs. The first would have a CLEC
sign what Qmest is referring to as an advi ce adoption
letter in the instance where the CLEC wi shes to accept
the terms and conditions that Qwest has unilaterally
generated for a new product, and it's a very quick --
it's intended to be a very quick process. The form
woul d be attached to the SGAT, so there would be no
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negoti ati on over the format the time a CLEC wants to
order a new product. Qmest has stated that it would
have discreet ternms and conditions for new products on
its Web site that a CLEC could essentially pull down
fromthe Wb site, attach to this advice adoption
letter, and the CLEC could sign it and then submit it to
both the Commi ssion and to Qwest. There was some
concern that the Conmi ssion would want to know that this
type of activity was going on, and so it would
accomodat e those concerns. And so that's one path a
CLEC and Qwest can take.

Under 1.7.1.2, a CLEC may wish to start using
-- ordering the product right away but may not agree
with all of the terns and conditions that Qwest has
devel oped for the new product. And so this would
contenplate a slightly different form of advice adoption
letter with probably a slightly different nanme, which is
not reflected in the SGAT we have before us. That would
have the CLEC adopt on an interimbasis the Quest
established terms and conditions for the new product,
reserving the right to pursue negotiation and
arbitration of those terns. Once that process is
conpl eted, the resolution of that negotiation or
arbitration woul d be brought back, and to the extent you
can do it, and rates is perhaps the npst obvi ous one,
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1 the resolved terms would relate back to when the CLEC
2 first executed the form of advice adoption that has the
3 reservation of rights and the ability to further

4 negotiate.

5 So those are -- that's where we are so far

6 wth the |anguage, and we do need to talk about 1.7.1.2,
7 but before we do that, | will now tal k about the

8 proposal that AT&T had nade with a new section 1.7.2,

9 and the | anguage reads as foll ows:

10 Qnest agrees that the rates, ternms, and

11 conditions applicable to new products

12 and services that are not contained in

13 this SGAT shall be substantially the

14 same as the rates, terns, and conditions

15 for conparabl e products and services

16 that are contained in this SGAT. Quest

17 shall have the burdon of denpbnstrating

18 t hat new products and services are not

19 conparabl e to products and services
20 al ready contained in this SGAT.
21 And that's the entirety of the proposal that

22 AT&T had nmade for a new Section 1.7.2. And the point of
23 the proposal is really this. The SGAT when we get

24 through this process will have rates that were

25 deternmi ned through the cost docket and terns and
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conditions negotiated and arbitrated essentially by
havi ng evidence, briefs, and decisions by an ALJ and
then by the Conmi ssion. And to the extent Qwmest is
generating new products that are conparable in that the
same el enents of the network are being used, for

exanple, we would think that they should look a lot like
what's already in the SGAT and has al ready been inproved
t hrough the benefit of this process rather than having
to sort of start fromground zero and perhaps go through
nore costing proceedings on prices and things |ike that.
So it's a way to try to conform new products to the
process that we have gone through and the results of the
process.

JUDGE RENDAHL: Ckay. Now this |anguage, was
it nmost recently discussed in -- well, where was it npst
recently discussed?

MR, MENEZES: |In the nultistate proceedi ng
two weeks ago.

JUDGE RENDAHL: And that's where?

MR. MENEZES: It was conducted in Denver.

JUDGE RENDAHL: I n Denver?

MR. MENEZES: Yes.

JUDGE RENDAHL: Ckay. And what was the
outcone from Denver, still inpasse, or are we waiting
for Qwest to respond? |'mjust trying to get a sense of
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what the status is.

MR. BROTHERSON: We're at inpasse on that
i ssue. Qwest responded in that proceeding as to our
position as to our positions. W didn't close the
i ssue.

JUDGE RENDAHL: Ckay. And briefly, if you
can bring the m crophone closer to you, M. Brotherson,
what is Qwvest's opposition to that proposal ?

MR. BROTHERSON: Well, we have had -- there
are several aspects of it that we disagree with, and
will try and talk about all of them First of all, if
you go back to 1.7.1, which is to say, well, what do you
do when a new product is rolled out, and Qvest offered a
couple of alternatives. One is, well, we will put terns
on the Web, you can take those and sinply start
processi ng your orders and go about your business. The
CLECs have said, well, we nay not agree with those
terms. And we said, well, then there's an alternative
in 7.1.1.2 that is to say just operate in the interim
under these terns and conditions while we negotiate an
anmendnment, and then when that amendnent is conpleted, it

wi |l supersede the original terns, and we will operate
under the new terns.
So we felt that first of all, there was an

opportunity for the CLECs if they have any objections to
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any aspects of the new offering, including the price,
for example, to raise it through that process. And
they're not foreclosed in any way. Secondly, | think
each party's -- the | anguage about burden of proof has
cone up a nunber of tines in the negotiations, and Qnest
sinmply feels that each party's burden of proof in a
Conmmi ssi on proceeding is going to be dictated by the
Commi ssion's rul es and what ever the Comm ssion says the
parties' respective burdens of proof are as to whatever
the i ssue happens to be that arises.

And | think that to seek a conmtnment in
advance of an issue saying that you will have the burden
of proof on this issue goes too far and even usurps the
Commi ssion's right to assign through its rules the
parties' responsibilities. | think the statenment that a
product should be priced not on its own cost but on,
necessarily, but on conparabl e products al nost begs the
argunment that, a different argunment, but al nbst begs the
same argument as the dispute about the price itself,
because you're getting into a dispute about what is a

conpar abl e product. The price of a new product will be
established for that product based upon the appropriate
cost data for that particular product, not other -- not

the cost of other conparabl e products.
I think M. Menezes said that this would
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avoi d some costing proceedings. |'mnot sure choosing
-- saying we're going to price it based on what we m ght
feel is a simlar product is going to necessarily avoid
any costing proceedings. |If there's going to be a

di spute about the cost of this product, we're going to
be in front of the Conm ssion, and we're going to get it
resol ved.

So | think it's appropriate rather than
putting | anguage that says, you will as a cost for this
product something simlar and then debate what is
sonmething simlar, that we sinply subnmt our costs based
upon the costs associated with that product, and the
Conmi ssion will either approve themor they won't. So
we (a) didn't want to -- well, (b) we're at inpasse and
don't agree to using a surrogate cost other than what
the actual product costs are, and we don't agree to
adopti ng any | anguage that changes the burden of proof.

JUDGE RENDAHL: Ms. Friesen

MS. FRIESEN. Could | ask sonme questions of
M . Brotherson?

JUDGE RENDAHL: Pl ease go ahead.

MS. FRIESEN. M. Brotherson, is it your
position that Qwest has no obligation to bring forward
to the Washi ngt on Conm ssion Qamest's new product
of ferings terns and conditions and rates for the
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Commi ssi on' s approval ?

MR. BROTHERSON:  No.

MS. FRIESEN. It's not your position then?

MR. BROTHERSON:  No.

MS. FRIESEN. You do have an obligation to
bring themforward to the Comm ssion for approval ?

MR, BROTHERSON: Yes, | think 1.7 |ays out
how t he SGAT is anended. But as you recall, there was
concern that during that process the CLECs be able to
order the product.

MS. FRIESEN. And when in that product rol
out does Qwmest bring forward the new product to the
Washi ngton Commi ssion for its approval ?

MR, BROTHERSON: | believe when they go in
and anend the SGAT with the new product offering.

MS. FRIESEN. How often does Qwmest anmend the
SGAT?

MR. BROTHERSON: We don't have a history on
that. We're in the process of a workshop devel oping the
first one. There have not been amendnents because of
the fact that with these workshops goi ng on, we have
actually been rolling out -- anything that was rolled
out during these workshops has sinply been incorporated
into the workshops and devel oped.

M5. FRIESEN: And, in fact, it's true, is it
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not, that Qwest has been offering new products to CLECs
for quite some tine that it has not brought forward into
t hese workshops nor has it placed inside the SGAT?

MR. BROTHERSON: | don't believe that is
true. | believe that we have filed cost docket
testinmony and informati on associated with the products
that as we -- as they have been devel oped and they --
and a cost nodel has been established, they have been
i ncorporated into the cost dockets as they're updated.

M5. FRIESEN: There have been, let's take a
concrete exanple, there's sonething called a single
poi nt of presence or SPOP. This is a product offering
by Qvest. It's new. [It's not contained within your
SGAT and nor has it been put into your SGAT by Qnest;
isn't that true?

MR. BROTHERSON: It's in the AT&T
i nterconnection agreenent. | don't believe it's in the
SGAT.

MS. FRIESEN. No, it's not in the AT&T
i nterconnecti on agreenent.

Your Honor, | would like to rem nd or point
to the SPOP product that was placed i nto Wrkshop Nunber
Il as evidence of Qwest offering new products that it
does not, in fact, bring forward to the Conmm ssion.
think you will see some evidence of that later.
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JUDGE RENDAHL: | don't have the exhibit I|ist
fromthe second workshop in front of ne, but that is an
i ssue that was addressed in the second workshop as to
whet her the SPOP has been fully merged with the SGAT.

MS. FRIESEN. My point in bringing it up here
is that M. Brotherson's claimthat the SGAT is the
avenue t hrough whi ch new products are offered and they
are of fered upon anmendnent for the Commi ssion's review,

I think the evidence clearly indicates that that has not
been Qwest's track record, that it has not, in fact,
amended its SGAT. It has inply issued product
offerings. | think XO has another one of those nore
recent product offerings already submtted in this

wor kshop whi ch has not been brought in necessarily to
the SGAT. It was sent out to the CLECs, and there has
been no attenpt nmade by Qmest to anend the CLEC or

mean amend the SGAT and bring it before the Comm ssion
for approval .

JUDGE RENDAHL: May | ask a question
M . Brotherson?

MR. BROTHERSON:  Yes.

JUDGE RENDAHL: Understanding that we are in
the mddle of a process with the SGAT and that's in part
what these workshops are about, in part they're about
the 271 process, and in part they' re about a |arge
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arbitration to get the SGAT | anguage in place, once this
process is conpleted and there is a final SGAT in place,
is it Quest's intent at that point to incorporate new
product offerings into the SGAT or at this -- | wll

| eave it at that.

MR. BROTHERSON: Yes.

JUDGE RENDAHL: Okay. So at this point,
woul d you say it's because Qmest is in the process of
devel opi ng the SGAT that new product offerings aren't
necessarily incorporated into the SGAT now because the
SGAT is still in process?

MR, BROTHERSON: Yes, except notwi thstanding
AT&T's comments, | believe that as these products have
come up, they have been debated in the workshops, and it
was ny statenment that we have continued to -- we have
not reached a final SGAT to which then would go back and
reach anendnent, but rather as the parties have
negoti ated | anguage in these various sections, it has
rolled in various issues associated with products that
the CLECs have asked for. And to that extent, those
changes, if you will, reflect ternms and conditions that
have changed from what we previously offered our
products under.

There is also, and | think we will get into
that testinony later, a process called CICVMP in which
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there is going to be a product notification of changes
going out to CLECs, and that's going to be addressed
later in a workshop by another witness.

MS. FRIESEN. | would just like to respond
briefly, if | my.

JUDGE RENDAHL: Ms. Friesen.

M5. FRIESEN: | don't think it's an accurate
statement to suggest that all new products have been
di scussed in these workshops. They have not, nor did
Qnest intend to do that. That's evidenced by the fact
that we went through Workshop Number I1, and thereafter
Qnest issued three or four new collocation offerings.
Deconmmi ssioning is one of the nost offensive. It's also
not entirely true to suggest that the ClCMP process is
the place wherein this takes place, because the ClI CW
process i s now under reconsideration by Qwmest and has
been an evol ving process over tine. You will hear a
di scussion of that later wherein it will be reveal ed
that Qwmest wants to take it off |ine and out of
consideration of this workshop, CICWMP, and that they are
goi ng back to the drawing board. | will also put
evidence in the record, the discovery on why Cl CWP
hasn't worked to date.

So | think the evidence shows that these new
products don't necessarily conme into these workshops.



03865

They aren't necessarily brought before the conm ssions
for consideration. The rates aren't necessarily TELRIC,
and they may or may not be judged to be TELRIC. So
AT&T's proposal is to try and create in the SGAT an
opportunity for Qwest to bring these forward, anend its
SGAT whenever it needs to, so that it wouldn't have to
anmend it all the time, but certainly provide a place
where CLECs and Qaest and commi ssions could rest assured
that the offerings that Qaest is making during these
interimperiods before they have been revi ewed by the
Commi ssion are as close to their |l egal obligations as
possi ble, and that's why AT&T is proposing 7.1.2, 1.7.2,
sorry.

JUDGE RENDAHL: Okay, is there anything
further from Qnest on this issue?

MR, BROTHERSON: Yes, | just want to sort of
go back to the intent of 1.7 originally, which was that
the concern was raised by the CLECs, if a commi ssion
orders you to roll out a new product or if you choose to
roll out a new product, we want to be able to start off
ordering that product, you know, in the interim before
we go through all of this process, so we devel oped sone
| anguage about how to go through it on this interim
basis. What we don't agree to is the AT&T proposed
| anguage around burden of proof and what should be the
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cost nodel. But it is our intention that the parties
woul d be able to order in the interimunder this
| anguage, and that was its original intent.

JUDGE RENDAHL: Ckay, thank you.

Ms. Dober neck.

MS. DOBERNECK: Thank you. W would like to
go on record and say that we support AT&T's |anguage in
this regard. You know, when we're tal king about, for
exanpl e, sonething that Qmest is ordered to do because
it is a marketing opening device, excuse nme, a market
openi ng device or sonething that the Comm ssion orders
Qnvest is obligated to provide under the Act, it's
i nperative that the terns and conditions and the rates
that are associated with that product are actually
accessible by a CLEC. To the extent that so there is a
new product, great, will it help conpetition, but it can
cone under restrictive terms and conditions or rates
that don't really permt a CLEC to take advantage of a
new product.

So we certainly concur and approve of AT&T' s
| anguage, because it puts sone, you know, puts sone
boundari es around that new product offering that allows
CLECs, for exanple, to take advantage of it and yet
certainly don't restrict Quest's ability to then go
ahead and say, you know, there's a problemhere, it's
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not the sane, it's not simlar, we should be able to
charge nore or less, different terms and conditions. So
I don't believe it precludes Qwest from doi ng what they
believe they need to do to protect their interests or
their legal rights, and yet at the sane tinme it gives
CLECs an opportunity to take advantage of a new product
that is out there.

JUDGE RENDAHL: Any other comments on this?

Ms. Strain, did you have a thought on this?

MS. STRAIN: Well, | just had a question to
AT&T. Were you proposing to delete any part of 1.1.7
that is in the SGAT lite now, or was it your intent just
to add 1.7.2 to what is already in the docunment now?

MR. MENEZES: Yes, it's the latter, that we
woul d add 1.7.2 as a new provi sion.

MS. STRAIN: And | eave the other provisions
as they are?

MR. MENEZES: Well, | do have a few coments
on 1.7.1.2, but they're separate, they haven't been nade
yet.

MS. STRAIN:.  Ckay.

MS. FRIESEN. And | have just -- when we get
to 1.7.1.1 and 1.7.1.2, | have one nore request to nake
of Qmest, so whenever we're ready.

JUDGE RENDAHL: Okay, well, | think we nay be
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done with 1.7.2, and let's nove on then to 1.7.1.1
unl ess are there any issues with 1.7 or 1.7.17

Ckay, then 1.7.1.1 is on the table.

MS. FRIESEN. Wth respect to 1.7.1.1, it
references an advice adoption letter, the form of which
is attached hereto as an exhibit. And |I'msorry, but
again as | look at my SGAT lite, | don't have a copy of
that. So I'm wondering, Laura, did you guys submt
t hat ?

MS. FORD: It's not in the SGAT lite. |
bel i eve we did make that an exhibit in one of the
wor kshops, and then Mtch had rai sed a concern about
that formfor 1.7.1.2, and | gave hima formtrying to
address his concern that has not been introduced.

MS. FRIESEN. |Is it your intention to
introduce it into this record? | think it's inportant.

MS. FORD: Certainly, we would be willing to
do that.

MS. FRIESEN. Could we have an opportunity to
| ook at the letter and be heard on it?

MS. FORD: | believe you have it, but sure.

MS. FRIESEN. But maybe | don't understand,
Laura. Were you going to modify it further based on
what Mtch had given you? | thought that's what you
were going to do, and then bring the nodified version
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back.

MS. FORD: Well, what we ended up doi ng was
to really go back to having two forns. One was the
advice letter 1.7.1, and then one was kind of an initia
advice letter that included sone savings | anguage, you
know, not waiving any rights by signing that letter, as
Mtch had requested, and that has only been provided
informally to Mtch

MR. MENEZES: | actually don't recall getting
it.

MS. FORD: Right after, but we will get you
anot her copy.

JUDGE RENDAHL: | think what obviously we
need to do is to have whatever exhibits are referenced
in this SGAT |ite obviously need to be attached for ful
review. So, Ms. Ford, if you'd take a |look at that and
make sure we get copies sonetine during the week for
review, that would be hel pful.

M5. FORD: We will do that.

JUDGE RENDAHL: Thank you.

Anything else on 1.7.1.17

MS. FRIESEN: No.

JUDGE RENDAHL: Ckay, 1.7.1.2.

MS. DOBERNECK: |'msorry, | just have one
guesti on.
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JUDGE RENDAHL: ©Ch, I'msorry, M. Doberneck

M5. DOBERNECK: Just a clarifying question on
1.7.1.1, and we don't participate in a multistate, and
this may have been answered previously, but nmy question
is, can a CLEC begin ordering whatever product will be
ordered pursuant to the form advice adoption |etter upon
execution of that letter even prior to, for exanple,
approval by the Comnmi ssion?

MR. BROTHERSON:  Yes.

MS. DOBERNECK: Okay. So the parties can
operate under the advice letter and then act depending
on what the Comm ssion does; is that correct?

MR. BROTHERSON: Yes.

MS. DOBERNECK: Ckay, thank you.

JUDGE RENDAHL: COkay, let's turnto 1.7.1.2.
Is that M. Menezes?

MR, MENEZES: Yes, and it was pretty much hit
on in the discussion of 1.7.1.1, but in this paragraph
it should be a different form W need to call it
something different. W need to attach it. There were
a fewedits fromthe multistate which we could take now
or off line. | would say that in the third Iine down in
1.7.1.2, the |l anguage that we had | thought worked out
was after the word conditions in about the middle of the
line to include on an interimbasis there. | would
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stri ke by executing on an interim basis.

JUDCGE RENDAHL: So it should read, CLEC
agrees to abide by those terns and conditions on an
i nterimbasis?

MR, MENEZES: Correct, so you just strike by
executing, just those two words, and you woul d have it,
on an interimbasis by executing the whatever we cal
it.

JUDGE RENDAHL: Is this sonething, Ms. Ford
or Ms. Hughes or M. Brotherson, that you're aware was
agreed to in the seven state?

M5. FORD: | don't recall specifically, but
we don't have any problemwth it.

JUDGE RENDAHL: Okay.

MR, MENEZES: Right, it's just clarifying it.

JUDGE RENDAHL: Okay.

Is there anything else on 1.7.1.2?

M. Menezes.

MR. MENEZES: | think once we see what Quest
cones back with with the forns, we will want to have a
little nore discussion, but we don't need to do any nore
ri ght now.

JUDGE RENDAHL: Okay, great.

The next issue on the Qnest log junps to
Section 5 of the SGAT. |Is there anything else in
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Section 1 that the parties have issues with?

MR. BROTHERSON: If you will turn the page, a
little bit of history, there were a few early issues
that sort of arose, |'mnot sure under -- on what
rati onal e, but wound up getting keyed up early in the
list that are sonmewhat out of order.

JUDGE RENDAHL: ©Ch, | see.

MR, BROTHERSON: When we start, starting with
about issue 22 forward.

JUDGE RENDAHL: | do see now.

MR. BROTHERSON: It will follow the contract
order quite clearly. But sone of these early issues
were raised and wound up getting placed in the front of
the issues |ist sonewhat out of order. So we can go
either way. |If you would prefer to nove to issue G 22
and start with 1.8 and then go back, we can, or we can
just continue down the formas it exists.

JUDGE RENDAHL: Why don't we take themin
SGAT order. It makes a little bit nore | ogical sense to
me. So if you don't mind junping around on your issues
list, let's turn to issue G 22, that's SGAT Section 1.8,
pi ck and choose.

MS. FRIESEN. Before we get there, | would
like to talk very briefly about a nodification that |
believe Qunest, Larry Brotherson, agreed to in Arizona
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with respect to Section 1.3, and it's not in here in
this SGAT lite.

JUDGE RENDAHL: And what is that?

MS. FRIESEN. W th respect to Section 1.3, if
you | ook fourth line down where it's discussing that
Quest will offer network el enents, ancillary service,

t el ecomruni cati ons services available for resale, and
here's the problem within the geographic areas in which
both parties are providing | ocal exchange service at
that time. Now M. Brotherson and | had a conversation
and | can find the record, | think it was in Arizona, in
whi ch we discussed that it is Quest's intent by this

| anguage that Qwest will offer its SGAT in its operating
territories at the time the CLEC cones to adopt it. It
is not meant to, but in fact does, limt the CLEC as
wel |, and there are instances, nmany of them in fact,
where a CLEC won't be offering service anywhere at the
time. So this |Ianguage would confusingly limt the
CLEC, and | think that M. Brotherson agreed to just
sinply delete both parties and replace it with Qunest.

MR. BROTHERSON: That's correct, we did.

MS. FORD: Qwest is instead of are.

MR, BROTHERSON: We made that agreenent. |'m
sorry | mssed that. W changed Qmest to both parties
in so many pl aces.
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1 JUDGE RENDAHL: So the reference to both

2 parties on the fourth line of Section 1.3 should read
3 Qwest; is that the change?

4 MS. FORD: Right, and the are should be

5 <changed to is.

6 JUDGE RENDAHL: The or should be -- oh, the
7 are, thank you. GCkay, so instead of both parties are,
8 Qwest is, all right.

9 Is there anything el se between 1.3 and 1.8
10 that we need to address?

11 M5. FRIESEN: Not from AT&T's perspective.

12 JUDGE RENDAHL: Okay, let's turn to Section
13 1.8.

14 I's this an AT&T issue?

15 MS. FRIESEN. It is, | suppose.

16 JUDGE RENDAHL: Now t he Washi ngt on Conmi ssi on
17 and the parties addressed pick and choose | anguage in

18 Workshop 11, and |I'mwondering, is this the same

19 language, and did we resolve it, or are there additiona
20 issues that need to be worked on?

21 MS. FRIESEN. There is at |east one inpasse
22 issue, and it is in relation to how Quest deterni nes

23 sonething is legitimately related to the provision. So
24 while we agree to the |anguage, it's the inplenentation
25 that's a problem
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JUDGE RENDAHL: Ckay. Do you need to
el aborate on that?

MS. FRIESEN. | do. In our testinony, we
have descri bed an exanple, and it's one wherein Quest
has made it very difficult for AT&T to opt into an
i nterconnection agreenent. Well, actually, there are
three exanples in there, but the one I wll discuss,
whi ch Quest summarily dism sses as a ni scomruni cati on,
and we take issue with that, because we don't believe it
was, AT&T was attenpting to acquire sonme bl ocking
reports. In order to help some end user custoners both
of Qmest and of our own, Qwest informed us that we
shoul d adopt or anmend our interconnection agreenment --

MS. HUGHES: Excuse nme, |'mjust a little
confused. Ms. Friesen, are you now testifying? | know
you indicated earlier that your wi tness would not be
here, and you, you know, asked us if we objected, and we
have not objected, but it was not our understandi ng that
in place of your witness, you intended to do what you
appear to be doing now, which is to be testifying and
offering for the proof of the matters that you are
asserting this information for the record. So, you
know, to that extent, we would object to your not having
a witness available to present this testinony.

M5. FRIESEN: This is in our witness's
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testimony, and | amsinply trying to paraphrase it to
tee up the issue for the Judge, and I'mtrying to
confine it to a single issue which will enlighten the
di scussion of legitimtely related and descri be what we
think is wong.

MS. HUGHES: Well, again, | think | nade the
obj ection, we would object to counsel for AT&T stepping
into the shoes of the AT&T wi tness, who has chosen not
to be here, in presenting testinony.

JUDGE RENDAHL: Ms. Friesen, | counsel you to
legitimtely make coments about your witness's
testi nony without making it sound as if you are, in
fact, testifying. There may be a way to present the
information, to tee it up here for discussion wthout
recappi ng the i nformation.

MS. FRIESEN. Okay. OQur w tness has
testified that we attenpted to get sone bl ocking reports
fromQunest, Qmest refused to give those to us, told us
that we needed to anmend our interconnection agreement,
and this is contained in his testinony. W attenpted to
anmend our interconnection agreenent to adopt just the
provision related to obtaining those blocking reports.
Qnest's response to us, as you will see in his
testinmony, is that you have to adopt a whol e host of
forecasting provisions conpletely unrelated to obtaining
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these bl ocking reports. [It's that kind of problemthat
we have encountered, because Qaest and the way in which
Qnest interprets legitimately related provisions that is
contained in Section 1.8 and under the law, it's that
kind of a problemthat we have encountered. And we
believe that the way in which they are deternining that
sonmething is legitimately related is wholly subjective
that there is no criteria, and that they frequently use
it as a neans of del ay.

JUDGE RENDAHL: Before we go on, and given
that M. Hydock is not here, in the past when w tnesses
have not been present and if parties don't object to the
testinmony being admtted for discussion purposes, we
have adm tted them and gone on. Now if M. Hydock were
to be here later in the week, we could defer that, but
it appears that he's in Nebraska and is not going to be
avai |l abl e here.

Ms. Hughes, | understand your objection to
Ms. Friesen testifying for her witness who is not here,
but do you have any objection to the information in the
testinony that was pre-filed in the exhibits being
adm tted for purposes of discussion here?

MS. HUGHES: We do not, Your Honor, but we
woul d object, as | indicated previously, to counsel for
AT&T reiterating, you know, on the record the testinony
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of an absent witness.

JUDGE RENDAHL: Ckay. Once the testinony is
adm tted though, they can be referred to as a page
nunber or referring to page nunber, et cetera. Do you
have any problemw th that type of discussion of a
Wi tness's testinmony?

M5. HUGHES: We do not.

JUDGE RENDAHL: Okay.

MS. HUGHES: To be very clear, we do not.

But because of the issues that are here on the table
that we would |ike to get through in these tw days and
we do believe that we can get through them we sinply
woul d object to this duplication of testinony.

JUDGE RENDAHL: Okay. Well, if the parties
don't object, should we then admit the testinony of
M. Hydock for purposes of using it for discussion?

MS. HUGHES: If | may ask for a
clarification, |I'mconcerned about what you nmean, Your
Honor, for purposes of discussion. He's not here. W
do have his pre-filed testinmny. W have responded to
it. M. Brotherson is here. He is standing for
cross-exam nation. You know, as | said, we're not --
I'm not sure what you mean by having M. Hydock's
testinmony avail able for discussion purposes.

MS. FRIESEN. May | make a quick observation?
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JUDGE RENDAHL: Ms. Friesen

M5. FRIESEN: M. Hydock has been present at
ot her wor kshops in which Ms. Hughes has participated,
and not once has she asked hima single question in
relation to his testinony or this particul ar piece of
evi dence that we brought forward. So to the extent that
there is a claimof prejudice to them because he is not
here, I would strongly object to that sort of objection
in light of the recent past.

JUDGE RENDAHL: Okay, | amjust trying to
make sure the record is clear here in the state of
Washi ngton, and in the past where wi tnesses have not
been present and parties didn't object, we admitted it
for purposes of the record and to allow the parties to
di scuss the issues wi thout recapping the testinony. So
' masking you, Ms. Hughes, if it's possible for us to
admit the testinony so that we can then discuss the
i ssue on the record.

M5. HUGHES: It is, Your Honor, we do
stipulate to the adm ssion of M. Hydock's testinony.

JUDGE RENDAHL: Okay.

MS. HUGHES: What we object to, so that |'m
very clear, is counsel for AT&T testifying live in place
of M. Hydock, having chosen not to nmake himavail abl e
this week.



JUDGE RENDAHL: | understand your objection
I don't know that we need to address that any further

So at this point for purposes of allow ng the
record to proceed, |I'mnot hearing any objections to the
adm ssion of M. Hydock's testinmony and exhibits, which
woul d be 830 through 839; is that correct?

Okay, they are admitted.

(The followi ng exhibits were identified in
conjunction with the testinmny of M CHAEL
HYDOCK: Exhibit 830-T is Affidavit of

M chael Hydock (AT&T) re: Ceneral Terms and
Conditions, 6/7/01 (M4-1T). Exhibit 831 is
3/27/01 Multistate Workshop Transcript at pp
19-21 (MH2). Exhibit 832 is Voice Message
for Tim Boykin (AT&T) by Scott Schapper
(Qnest), April 30, 2001 (MH+3). Exhibit 833
is E-mail message to Christine Schwartz from
Chuck Pl oughman, April 6, 2001 (MH-4).

Exhi bit 834 is Interconnection Notification -
ATX (MH-5). Exhibit 835 is AT&T Proposed ADR
Language (WMH-6). Exhibit 836 is Letter to
Christine Schwartz from Christina Val dez,
3/30/01 (MH7). Exhibit 837 is 12/6/00
E-mai|l nessage from Mark MIler to Christine
Schwartz (MH8). Exhibit 838 is 12/18/00



letter from Christina Valdez to Christine

Schwartz (MH9). Exhibit 839 is 1/31/01

E-mai| nessage from Christina Valdez to

Christine Schwartz (MH10).

JUDGE RENDAHL: Let's address the issue
itself. Does Qwest have a response to the issue that
M. Hydock addresses in this testinony and exhibits on
pi ck and choose?

MR. BROTHERSON: Yes, a couple. | responded
to that in ny direct testinony as well. | think that
it's clear that the -- as to the law that legitimtely
related i ssues can be required. Wat we're debating is,
well, what will be a legitimately related issue. W

apparently had a dispute with AT&T on that issue in the
past, and | think that's sinply going to have to be
resolved by commissions if the parties are in

di sagreenent. But the |language in the SGAT is not in
dispute in that it reflects the FCC s gui dance.

MS. FRI ESEN:. And, Your Honor, we don't
believe that. The purpose of this investigation is to
| ook not only at the SGAT | anguage, but al so what
they're doing. To the extent the way that they define
or determne sonmething as legitimately related is
creating a barrier to conpetition and making it
difficult to exercise the pick and choose right of
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CLEGCs.

In addition, Qwest has, and it's in
M. Brotherson's testinony, indicated that when an
i ndi vi dual CLEC chooses to opt into a particular
provi sion that you get to not only, you know, suffer the
consequences of whatever they determine is legitimately
related, so they're going to pile things onto it, but
they're also going to give it to you for a very short
period of time. That is to say that if you adopt a
particul ar provision from an interconnection agreenent
or the SGAT that has a three year termoriginally but
the CLEC that adopted that agreenent has already had it
for two and a half years or even |longer, then the CLEC
will only get that particular provision for the tine
remai ni ng on the original agreement for the origina
CLEC. That's Qwest's interpretation of howlong a
duration you get of a particular provision that they
choose or that they pick and choose. And we believe
there again that's another indication of Qunest's del ay
tactics and attenpt to inpede a CLEC s ability to
conpete

We think the FCCis very clear in 47 CFR
Section 51-809, subsections B and subsection C, that to
the extent that there is a provision in an SGAT that a
CLEC would like to opt into, that the CLEC shoul d get
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the term nation or the duration of that provision for
the course of its contract. Now Qmest in its rebutta
testi nony of M. Brotherson has cited to an FCC deci sion
that he clains supports their position that they can
offer to the CLEC that it chooses to opt into a
particul ar provision two weeks on the provision if
that's all that's left in the original contract that
they're opting into. That FCC decision that they cite
is not a decision on point, and they're citing dicta in
a footnote.

To the extent that you take a | ook at the
dicta, | think at best the FCC is saying that the
original termnation clause would apply. So if the
contract had a three year termon it, then the provision
you're opting into should last for three years. But |
don't even think that you should look at the dicta in a
footnote. | think you ought to | ook at 47 CFR Secti on
51- 809, subparagraphs B and subparagraph C. Both of
those rules of the FCC clearly outline the duration and
how t hi ngs are supposed to be offered for pick and
choose.

JUDGE RENDAHL: Ckay, so if | understand the
i ssues that AT&T has with the inplenentation of pick and
choose, it has to do with the interpretation of what is
legitimately related and al so the duration of sonething
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that a CLEC nmight opt into

MS. FRIESEN: Correct.

JUDGE RENDAHL: Okay, and | understand that
we're at inpasse on those issues at this point.

MS. FRIESEN. We are.

JUDGE RENDAHL: Ckay, M. Menezes.

MR, MENEZES: | have a couple of comments on
the legitimtely related i ssue, and then | have a
question for Qwest, if | could.

JUDGE RENDAHL: Pl ease go ahead.

MR, MENEZES: Okay. On legitimtely related,
and this is partly for the benefit of the CLECs who were
not at the multistate, in Section 1.8.2, the bottomtwo
lines, Qwmest has agreed to add this | anguage so that
when Qnest tells a CLEC that certain additiona
provi sions nust be opted into when a CLEC seeks to opt
into a particular provision, Qwest will provide a
witten explanation of why Qwmest considers the
provisions legitimately related, including |egal
technical, and other considerations.

Along the sane lines, in Section 1.8.3, AT&T
had made a proposal that Qwest rejected, and it is -- it
would be in the third line up fromthe bottomof 1.8.3
towards the end of the Iine before the new sentence,
CLEC nay, we woul d propose adding the following. |In any
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such dispute, and this is a dispute around whether a
provision is legitimately related, in any such dispute,
Qnest shall bear the burden of proving that terns are
legitimately rel at ed.

And when we | ast spoke, Qwest objected to
that on the ground that it was not a | egal standard that
Qnest needed to adhere to. And since that discussion,
have found a paragraph in the FCC s First Report and
Order, it's Paragraph 1315, 1315, and the paragraph
reads in part:

G ven the primary purpose of Section

252(i) of preventing discrimnation, we

require i ncunbent LECs seeking to

require a third party to agree to

certain terns and conditions to exercise

its right under Section 252(i) to prove

to the state commi ssion that the terns

and conditions were legitimtely related

to the purchase of the individua

el ement bei ng sought.

So | would put that forward as the | ega
standard, and |I'm wondering if Qwest given that would
still object to the | anguage that AT&T had proposed.

MR. BROTHERSON: | believe we would. |
think, Mtch, | would disagree with your
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characterization of why we disputed that. CQur dispute
was that, and we have seen this come up in a nunber of
par agraphs where AT&T has said, well, we're going to
have the contract assign the burden of proof to Quwest,
and our belief is that the commissions in their

proceedi ngs, and they handl e proceedi ngs between parties
all the tinme, are perfectly capable of detern ning who
has the burden of proof.

Now i n the exanple that you just read
perhaps it's going to be very clear who has the burden
of proof at |east on the general issue, but | don't
believe it's appropriate to start assigning that in
contract | anguage. Rather we should sinply let the
Conmi ssions deal with it in their adnministrative --

MS. FORD: If | could junmp in, | had a chance
over our week break also to do sone research, and | not
only found the | anguage that you refer to, but in
Principle 10 of the Washi ngton Comm ssion's Interpretive
and Policy Statement related to Section 252(i), it
clearly states that the |ILEC has the burden of proof, so
it's not an issue.

MR, MENEZES: So does that nmean Qmest woul d
i nclude the | anguage in the SGAT? | nean the probl em
becomes for people reading the contract and inplenenting
a contract, they're going to have to go and track down
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these |l egal rules instead of, you know, if you have it
in the document, it's clear

MR. BROTHERSON: | don't believe that's
appropriate, Mtch. You could al st go paragraph by
par agraph and start assigning burdens based on those
paragraphs. And then to the extent that the Comn ssion
rul es change at sone point in tine on any issue, the
guestion then becones how does that inpact the contract.
I think issues like howis evidence admtted, who's got
t he burden of proof, what kind of docunmentation is
supporting, are all things that are handl ed by the
heari ng exam ners and by commi ssioners all the tine
wi t hout having to add that kind of |anguage into a
docunent .

MS. DOBERNECK: This is Megan Doberneck with
Covad. | guess ny concern is froma purely practica
standpoint, if Qwest does not have the burden of proof,
how woul d you ever go about proving up this issue. What
you' re then asking CLECs to do is an inpossibility,
which is prove it is not legitimtely related, and
mean | guess that's where | have a problem fundanentally
by if we don't assign a burden of proof, then arguably
the burden is on CLECs to showit's not legitimtely
rel ated when we're not the entity seeking the addition
of additional ternms and conditions. And | guess further
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"' m sonmewhat confused because it sounded to ne |ike
perhaps this issue was resolved by the Washi ngton -- |
can't renenber.

MR. BROTHERSON: Rul es.

MS. DOBERNECK: Rules, there's a specific
terms. So | guess froma purely practical -- froma
practical standpoint, not assigning a burden of proof
suggests to ne that Qwest will assert the position that
a CLEC has to prove that it's not legitimately rel ated,
and | just don't think that's manageabl e or feasible.

JUDGE RENDAHL: Just for the parties’
edification, if you're not aware, there is an
interpretive and policy statement on pick and choose
here in Washi ngton state where the Conm ssion has nade
deternminations on how to inplenent pick and choose, the
pi ck and choose provision. And so maybe that's all that
needs to be said at this point. And between now and the
foll owup workshop, maybe the parties will have an
opportunity to compare that with the issues that are at
i npasse now and see if that gets you any farther.

M5. FORD: If I could just point out, in that
policy statenent, interpretive and policy statenment, at
Principle 8, it does address the issue of how long a
provision is available when it's in an interconnection
agreenent, how long it's available for opting into, so
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maybe AT&T could take a |l ook at that as well

JUDGE RENDAHL: Thank you, | think that at
this point | have heard enough until the foll ow up
wor kshop, and maybe between now and then, the parties
can take another look at it. And if this is also being
addressed in Nebraska, then that's another opportunity
for the parties to hash it out before the foll ow up
wor kshop. And if we're at inpasse, we're at inpasse
and then we deal with it later.

I's there anything further on Section 1.8, the
pi ck and choose?

M. Menezes.

MR, MENEZES: A question for Qwest.

JUDGE RENDAHL: Go ahead.

MR, MENEZES: To whonever at Qwest, and you
have heard the question before, if a CLEC adopts anot her
CLEC s interconnection agreenent, so CLEC B opts into
CLEC A's interconnection agreenent, and CLEC C wi shes to
make an adopti on and chooses to opt into the CLEC B
docunent, does Qmest permit that?

MR. BROTHERSON: Yes, we do, if it's a filed
agreement, yes.

MR, MENEZES: Okay. | would like to just
point to it's marked as Exhibit MH+4 in the pre-filed
testi mony of M chael Hydock. |'m not sure what the
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nunber is with our nunbering here. But it's a letter
from Chuck Ploughman to AT&T. It's an E-mail nessage
And in this instance, AT&T was seeking to adopt the New
Edge Network's agreenment in Won ng, which was adopted
by New Edge, it had adopted a Covad agreenent in

Womi ng, and Qaest's answer was:

Si nce New Edge Networks opted into the

Covad agreenent, it is not available for

adoption. However, you can opt into the

underlying agreenment w th Covad.

And so AT&T did go round and round with Qnest
on that. And given M. Brotherson's answer that we
coul d have done this, and this E-nmail is dated April 6,
2001, I'mwondering how it is that Chuck Ploughman, who
is the individual at Qwest who sent this and who is the
Qnest busi ness negotiator with AT&T and | believe
per haps other CLECs for interconnection agreenents, how
he didn't know that this was the policy.

MR, BROTHERSON: | can't answer that question
at this tine.

MR, MENEZES: Thank you.

JUDGE RENDAHL: Okay, is there anything
further?

Ms. Doberneck or anyone el se on pick and
choose?
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M . Kopt a.
MR. KOPTA: This is really more of a
technical thing. 1In Section 1.8.3.1, we had this

di scussion in a prior workshop. As Laura pointed out,
the Conmmi ssi on does have rul es and regul ati ons governi ng
252(i) as well as conplaints to enforce interconnection
agreenents, and so |'m wondering why this additiona

| anguage was added i n WAshi ngton.

MR. BROTHERSON: This was | anguage that was
proposed to us that we agreed to in other states, and we
carried it forward. | think el sewhere you will see --
well, that's the reason, it was just sinply carried
forward.

MR, KOPTA: | nean it doesn't really do any
harm si nce the Conmi ssion already has that and it's kind
of superfluous, | just wanted to make sure there wasn't
some other reason to put it in there.

MR. BROTHERSON:  No.

MR. KOPTA: Okay.

JUDGE RENDAHL: Ckay, the next section is
Section 2, and before we go on into Section 2, | would
like to take a break, an afternoon break. Just so we
know what we're doing next, the first reference | have
to Section 2 is issue G 24, which is Section 2.2. s
there any -- do we need to start with 2.1, are there any
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issues with 2.1, or when we conme back, can we junp right
into 2.2?

MR. MENEZES: 2. 2.

JUDGE RENDAHL: 2.2, okay.

Let's take a break and be back at 3:20, |'m
going to start up at 3:20, and we will plod through and
go until 5:00. So let's be off the record, | will see

you back at 3:20.

(Recess taken.)

JUDGE RENDAHL: I think where we left off, we
were starting on Section 2.2, and | think we're starting
Wi th SGAT Section 2.2, which is issue G 24 and is an
AT&T and XO i ssue.

MR. SCHNEI DER:  Your Honor, this is M ke
Schnei der with Worl dCom before you go to 2.2, can | ask
a question on the | ast sentence of 2.1?

JUDGE RENDAHL: Yes.

MR, SCHNEIDER: And | don't know that | have
been sworn in. Do | need to be sworn in?

JUDGE RENDAHL: Yes, you do, and please stand
and rai se your right hand, and would you pl ease state
your full nanme for the record, please.

MR. SCHNEI DER: M chael W Schneider for
Wor | dCom

JUDGE RENDAHL: And spell your |ast nane.



MR. SCHNEIDER: S-C-H-N-E-1-D-E-R

JUDGE RENDAHL: Thank you.

(Wher eupon M CHAEL W SCHNEI DER was sworn as

a witness herein.)

MR, SCHNEIDER: | would like to ask Qnest
what they intend by the |ast sentence of 2.1, because to
me, reading that, it seems to conflict with the change
in law provision that follows in 2.2 and 2. 3.

MS. HOPFENBECK: And before you answer that,
Qnvest, | would just note for the record that it's ny
under st andi ng that Worl dCom submtted an exhibit in the
Col orado wor kshop in which we requested that this
sentence be deleted fromthe SGAT, and so | would al so
ask that you respond expl ai ni ng why, the reasons that
M. Schneider has just outlined, we think it conflicts
with the change of |aw provisions. And so if you could
expl ain why you rejected that reconmendati on on
Worl dCom s part, that would be good as well

MR. BROTHERSON: Well, the language is in
here to address a couple of different issues, but
specifically it says that unless the context shal
ot herwi se require, and we tried to carve out that kind
of annoyi ng exception, but the general statement is that
when we tal k about a statute or a regulation or a rule
that we nmean -- or a tariff that we nmean the rules,
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regul ations, and tariffs that are currently in effect at
that time.

And the best exanple I would give is in the
area of resale. |If a CLECis reselling Quest's
services, to the extent that our retail tariffs change
fromtime to tine, what you're going to be reselling is
whatever is in the current retail tariffs, and that's
the type of scenario it was intended to address.

| don't believe it's inconsistent with the

change of law. | think that in the change of |aw we
tal k about how if there's a change of |law that affects
the agreenent, the parties will anend the agreenent.

And | don't believe that sinply having a sentence in the
first section that says, unless the contracts shal
otherwi se require any reference to any agreement or
other regulation, rule, or tariff applies to such
agreenent, rule, or tariff as amended and suppl enent ed
fromtime to time would necessarily be construed to say
that the parties don't have to amend their agreenent to
reflect a change in law. And | think without this, it
would -- it would freeze the SGAT in time w thout
recognition that the tariffs change, the retai
of ferings change, Conmi ssion rules change, and that this
is sinply incorporating that fact into the docunent.

MR, SCHNEIDER: But in the -- well, just
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reading it literally, the sentence says that any
reference to any agreenent or regulation, rule, or
statute, and that can be a federal statute, a state
statute, a federal rule, FCCrule, it says that, you
know, if you reference it and there's a change, if it's
anmended or suppl enmented, then we just get the change.
And in the case of a statute, regulation, or rule, we
just take any successor provision. In other words, if a
statute or a FCC regulation is changed, this sentence to
me says that that's what we get.

And to nme, it's in direct conflict with the
change in | aw provi sion, because just after this
section, you say that if there's a change in an FCC
regul ation or a statute or a |law, then we, you know, we
negoti ate an anmendnent to the SGAT or the agreenent that
basically, you know, determ nes what that statute neans
or what that change in |law neans to the agreenent. And
this seens to kind of nuddy that up, and that's why I
suggested that this thing be del eted.

MR. BROTHERSON: Well, | don't believe
they're inconsistent, but | think to strike the first
sentence, nore to the point, would be to, for exanple,
then freeze the parties into operating under rules,
Commi ssion rules, that nmay have changed over tine, that
woul d freeze the parties into reselling under tariffs
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that are no longer the valid tariffs that Qaest is
offering retail services under. And that was the intent
of that was just to reflect the reality that if a CLEC
cones in as a resaler, what they're reselling is
what ever are in the current tariffs, and as tariffs
change fromtinme to tine, that beconmes the retai
product that a CLEC would be reselling. | guess | don't
read the inconsistency that you do.

JUDGE RENDAHL: M. Brotherson and
M. Schneider, just | understood, M. Schneider, you
have objections with the [ ast sentence in 2.1, and,

M. Brotherson, | just heard you say the first sentence,
so just to make sure we're not at cross purposes --

MR, BROTHERSON: |'msorry, | m sspoke,
nmeant the | ast sentence.

JUDGE RENDAHL: Okay, | just wanted to nmke

sure we were not at cross purposes here.

MR. BROTHERSON:  No.

JUDGE RENDAHL: Okay.

MR. SCHNEI DER: My response to that is it
doesn't freeze anything, you know, to take this out.
Because if there's a change in a statute or a
regul ation, the change in law provision allows us to
make a change to the agreenent, to incorporate that
change, and to both determ ne through the negotiation
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process what that change neans to the agreenment. And so
therefore | don't think we need to tal k about statutes
or regulations or rules in this sentence. If you want
to just limt it to just strictly to resale offerings in
atariff that is referenced in here, | think that would
be -- that would be better than what it is now.

Also, if you have -- it talks about third
party offerings, guides, or practices, or Qwmest or other
third party offerings, guides, or practices like a tech
pub, if you have a change in the tech pub or sonething.

I thought the CICMP process is supposed to discuss that
with the other CLECs in the CICMP process, and we would
all, you know, come together and agree if that change
was good or if we objected to it. To ne, this enables
Quwest to basically have a unilateral change of the
agreenent without the CLECs being able to respond.

JUDGE RENDAHL: Thank you, M. Schnei der
Before we go further though, can you spell CICWP for the

record. |I'mnot sure the court reporter, |I'mnot sure
if thisis a famliar termyet. |If it is, that's fine.
MR, SCHNEIDER: | think it's actually stated

in earlier sections in 1.7.1, CGI-CMP.

JUDGE RENDAHL: Thank you, and that's the
Co- provi der |ndustry Change Managenent Process?

MR. SCHNEI DER:  Correct.
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JUDGE RENDAHL: Ckay, thank you.

Is this, | take it we're at inpasse on this
i ssue.

MS. HOPFENBECK: If | could just go a little
further, because maybe it's just we're tal king past each
ot her.

JUDGE RENDAHL: Pl ease go ahead.

MS. HOPFENBECK: M. Brotherson, | would just
like to direct your attention to the way 2.2, the first
sentence of 2.2 reads. 2.2 says that:

The provisions in the agreenent are

intended to be in conpliance with and

based on existing state of the |aw,

rul es, regulations, and interpretations

as of the date hereof.

| understand as of the date hereof to be the
effective date of the agreenment. Do you understand
t hat ?

MR. BROTHERSON:  Yes.

M5. HOPFENBECK: Okay. Then if you go back
to the | ast sentence of 2.1, as M. Schneider just
di scussed, that sentence suggests that whenever the
agreenent references a statute, regulation, or rule,
that it would apply to the agreement even as anmended and
suppl enented fromtinme to tine.



MR. BROTHERSON:  Yes.

MS. HOPFENBECK: So that -- and that's where
I think we find the conflict. What we believe is that
as stated in 2.2 that the agreenent should be construed
in accordance with the state of |aw as of the effective
date and that when there's a change of |aw, an amendnent
to the law, an anendnent to the rules and regul ati ons,
then the remai nder of Section 2.2 kicks in and sets
forth a process by which those changes woul d be
i ncorporated into the agreenent but that they woul dn't
automatically be considered to be a part of the
agreenent as suggested by 2.1. AmIl| mnmissing -- that's
why we -- that's where we see the inconsistency.

MR, BROTHERSON: Well, you're not m ssing
anything in the sense that it is our intent in 2.2 to
say, you know, this is based on the existing law, and if
the | aw changes, we will negotiate a change in the SGAT
to reflect that, and we will get into that when we nopve
to that section. The language in 2.1 was sinply
intended to say that to the extent that we refer to the
Commi ssion's rules, to tariffs, regulations, statutes,
or the like, that they are whatever are currently in
effect. | don't believe that's inconsistent, and to the
extent that a rule change in effect changes the parties
rights under the SGAT, | think we would exercise Section
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2.2 and anend an agreenent if there's a Comm ssion
order, for exanple, that changes the |aw.

I don't think, however, we would go in and
amend the SGAT every tinme a Conm ssion, for exanple,
updates its procedural rules or Qwmest updates its retai
tariffs or statutes are changed if they are not creating
sonmet hing that would directly inpact the agreenent and
in effect constitute a change in |law that requires an
amendment of the SGAT.

MR. SCHNEI DER: But does 2.1 say that, that
if this change in |aw doesn't inpact the agreenent or
is, you know, a mnor change or update, | don't think it
says that. | think it says that, you know, any -- from
time to tine as anended or suppl enented regardl ess of
whet her it changes the agreement or not.

MR, BROTHERSON: | think it's we're reading
themdifferently. |'mnot sure how to respond ot her
than to say that 2.2 is intended to provide how we woul d
change the agreenment when there is a change in |aw that
affects the agreement. And 2.1 is sinply intended to
reflect that we're going to operate under whatever the

current rules and regulations are. |If there is a
current rule or regulation that inpacts the agreenent in
terms of the rights of the parties, | think we have to

do the change of | aw.
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JUDGE RENDAHL: Ms. Doberneck

M5. DOBERNECK: Worl dComl's comments have
pronpted a thought that was not otherw se apparent
before we got onto this conversation, and |I'm | ooking
specifically at the parenthetical included in that |ast
sentence which references Qnest or other third party
of ferings, guides, or practices. As |'msure you are
famliar, we have a great deal of concern about
references to Quest policies, nethods of procedures,
things of that nature which are Qwnest docunents which
permit it to alter or change the terns and conditions.

So | understand, for exanple, here we're
tal ki ng about applicable rules, statutes, regul ations,
and ny question is first, why would, for exanple, Quest
gui des or practices arise to that level? And second,
while | realize we get to this issue when we tal k about
prioritization of the agreenments, | still think that it
creates a conflict when you tal k about, and | apol ogi ze
because | don't have the section, oh, Section 2.3, and
my concern is that we have a conflict between that | ast
sentence of 2.1 and 2.3, because they both are, at |east
as | read them nmandatory and nmjor, so we have a
conflict already set up between provisions in the SGAT
itself.

JUDGE RENDAHL: Okay, now before we nove on



03902

1 to 2.3 as well, it appears to me that there's an inpasse
2 that we're not going to be resolving today on 2.1. s

3 that fair to characterize?
4 MS. HOPFENBECK: Yes.

5 JUDGE RENDAHL: And that there is an

6 apparent, from WorldCom s perspective, there is a

7 disconnect between 2.1 and 2.2 in ternms of the change

8 of --

9 MS. HOPFENBECK: Yes, from Worl dConl s
10 perspective, there is a conflict between 2.1 and 2.2 and
11 Dbetween 2.1 and 2.3 for exactly the reasons that

12 Ms. Doberneck has spelled out.

13 JUDGE RENDAHL: Ckay.

14 MS. HOPFENBECK: You can't on the one hand
15 say that the SGAT prevails and then on the other state
16 that changes in policy will be incorporated into the
17 SGAT.

18 JUDGE RENDAHL: And | understand that Quwest

19 doesn't necessarily agree with WrldCom s and Covad's
20 position at this point and that we are at inpasse, so
21 think nmaybe we ought to nove on.

22 Are the issues that are set forth in G 24,
23 they appear to be different issues than we have just
24 discussed, although the issues in G 13 and G 25 touch
25 upon what we just discussed; is that correct?



03903

MR, BROTHERSON: | would say that's a fair
characteri zation.

JUDGE RENDAHL: Ckay, should we nove then on
to 2.3 first to get into it and close out the issue and
t hen back to 2.27

MR. BROTHERSON: That's fine.

JUDGE RENDAHL: Ckay, let's nmove on to the
i ssues involving 2.3 in issue G 13 and G 25.

Ms. Friesen or M. Menezes, do you wish to
address this?

MR. MENEZES: Yes, thank you.

MS. HOPFENBECK: Your Honor, | hate to
interject this but --

JUDGE RENDAHL: Can you use your m ke,
pl ease, Ms. Hopfenbeck. Thank you.

MS. HOPFENBECK: 2.2 was al so at issue
bet ween Worl dCom and Qwest in Colorado. WorldCom
suggest ed proposed | anguage. And while Qwest has
i ncorporated quite a bit of that |anguage, there are
sections that are new to this agreenent that we haven't
seen before with which we have sone difficulties on 2.2.

JUDGE RENDAHL: Ckay, | think we're going to
go back to 2.2 after we address G 13 and G 25.

MS. HOPFENBECK: Okay, sorry.

JUDGE RENDAHL: So hold that thought, please.
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M. Menezes.

MR. MENEZES: |In 2.3, AT&T proposes the
deletion of the first clause on the first line that
reads, unless otherw se specifically determ ned by the
Conmi ssion, and then the sentence would just begin, in
cases of conflict between SGAT and Qwest tariff and read
as it is nowwitten that introductory clause.

JUDGE RENDAHL: M. Menezes, in the version
that | have, which is the SGAT version filed -- oh
t hank you.

MR. MENEZES: |'msorry, it's on page seven.

JUDGE RENDAHL: Got it now. | read Section 3
and thought we were done. So okay, go ahead.

MR, MENEZES: That introductory clause, |'m
not sure what it neans really. | nean unless the
Conmmi ssi on specifically determ nes otherwi se, | think
that if the Comm ssion makes a determination, that would
be in the nature of an order of the Commission. It
m ght come out as rules. It might be in the generic
docket. And if that happens, that would fall under the
change in | aw provision, and we have a process which we
haven't discussed yet, because that's in Section 2.2,
where a change in lawis dealt with with a negotiation,
and then if there is no agreenent, there is dispute
resolution. To put it here | think puts the whole
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provi sion into question about when you have a conflict
and when you don't when a Conmission is acting. | think
we have handled it or we will have handled it adequately
in 2.2 when we finish going through that section
That's the comment AT&T has here.

JUDGE RENDAHL: So essentially hold that
t hought until we get back to 2.2?

MR, MENEZES: To conplete the discussion,
yeah, | think it would be instructive to have the
di scussion on 2. 2.

JUDGE RENDAHL: Okay.

M. Brotherson, any thoughts on that?

MR. BROTHERSON: Well, we can talk about it
again in 2.2, but we believe that no matter what
| anguage the rest of the clause contains, that a
Conmmi ssion has the authority to specifically order
ot herwi se, and we sinply added that |anguage to refl ect
concerns that were raised in a previous workshop by the
heari ng examni ner.

JUDGE RENDAHL: ['msorry, | missed the |ast.

MR, BROTHERSON: By the hearing exam ner

JUDGE RENDAHL: Ckay, thank you.

Well, let's turn to 2.2 then. That seens to
be where all the --

MR. SCHNEIDER: | do have a --
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JUDGE RENDAHL: M. Schnei der.

MR, SCHNEI DER: -- comment on 2.3. In
Col orado testinony, | proposed --

JUDGE RENDAHL: Wbuld you pl ease speak into
the m crophone as well, thank you.

MR, SCHNEIDER: I n Col orado testinony, | had
proposed a sentence to replace the |ast sentence in 2.3.
I think the last sentence in 2.3 is a little bit vague.
I nean | don't quite know what they nmean by that |ast
sentence, and | had proposed that that sentence be
struck and replaced by this sentence:

Cases of conflict may include the

addition of rates and terns or

conditions that do not directly conflict

with the SGAT or where the SGAT is

silent.

Basically, you know, | think it's just a |ot
nore clear than this |ast sentence in 2.3, and it's
basi cal |y better |anguage.

JUDGE RENDAHL: Could you repeat the
| anguage, pl ease.

MR. SCHNEI DER:  Okay.

Cases of conflict may include the

addition of rates, terms, or conditions

that do not directly conflict with the



SGAT or where the SGAT is silent.

JUDGE RENDAHL: Thank you.

M . Brotherson.

MR. BROTHERSON: Well, we did discuss that in
anot her workshop, and we disagreed with it there, and
guess | would disagree with it here as well. | don't
beli eve we have added to the interpretation of the
docunent by saying that a conflict can exi st where there
doesn't appear to be a conflict, and a conflict can
exi st when the SGAT is silent. To the extent that
there's a conflict, it should apply, but I think by
addi ng | anguage that says you can have a conflict where
there doesn't appear to be a conflict, it alnost raises
a presunption that | don't believe is either needed or
appropriate in the | anguage.

MS. HOPFENBECK: | think what we're trying to
prevent by adding this |anguage is the situation where
there is a new-- atariff filed that includes ternms and

condi tions perhaps that on which the SGAT that has been
adopted by a carrier as their interconnection agreenent
is silent on. And we want to prevent Qwmest from bei ng
able to really argue because we think this -- it

vi ol ates this whol e concept of how we deal w th changes
of | aw and anmendi ng agreenents unilaterally, preventing
that, we want to prevent Qmest from basically taking the
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position that we are bound by changes to their tariffs
that we haven't agreed to previously, and we're bound
sinply because they're new ternms and conditions that

t hey have added and the SGAT is now silent on, and
therefore we are bound to conmply with them Essentially
in that instance, we think the anendnent process has to
be followed in order to incorporate such new terns and
conditions into our interconnection agreenents.

JUDGE RENDAHL: Ckay, thank you.

Ms. Dober neck.

M5. DOBERNECK: Megan Doberneck with Covad,
one thing. W agreed with the [ anguage Worl dCom has
proposed in Section .2.3, and | would like M. Zulevic
to be sworn in so he can provide verified testinony as
to why this is such a big issue for Covad and why we
feel so strongly that we cover not only those situations
in which there is a direct conflict, but where external
docunents add to our obligations or where the SGAT is
actually silent. So if |I could get M. Zulevic sworn
in.

JUDGE RENDAHL: Could you pl ease state and
spell your full nane.

MR. ZULEVIC. Yes, it's Mchael Zulevic,
MI-CHA-E-L.

JUDGE RENDAHL: Thank you.
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MR, ZULEVIC. Last nane is Zul evic,
Z-U-L-E-V-1-C

JUDGE RENDAHL: Thank you.

(Wher eupon M CHAEL ZULEVIC was sworn as a

Wi t ness herein.)

MR, ZULEVIC. W thout getting too heavily
into another topic which will cone up a little bit
|ater, the CICMP process, | would |ike to point out that
we have had on a practical |evel some experience with
terms and conditions being placed upon Covad that were
not part of our interconnection agreenent and definitely
not a part of this SGAT. And it just seenms extrenely
unr easonabl e to have | anguage in the SGAT that woul d
allow this to continue. Anything that we are bound to
do should be controlled either in an interconnection
agreenent or an SGAT if it's that inmportant to Qnest
doi ng business with us. If it is not that inportant,
then if the SGAT or interconnection agreenent are
silent, do not include that, then the silence in there
shoul d prevail basically. They should not be able to
i ntroduce new terns and conditions that are not included
in there.

And one of the practical applications that |
have seen here was a docunent that is required to be
si gned when you accept the collocation, and there were
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terms and conditions in there that were definitely not
part of our interconnection agreement or the SGAT, but
we were not allowed to take possession of that
collocation or start placing orders or doing service,
provi ding service, until that was -- that agreenent was
signed. This is an agreenent that has gone through sone
nodi fication, because it was pointed out severa

wor kshops ago begi nning in Col orado, but we have yet to
finalize even that and nmake sure that it's consistent
with the SGAT as we currently have it negotiated. So |
really woul d be opposed to having any | anguage in here
that would allow that type of practice to continue.

JUDGE RENDAHL: Thank you.

Ms. Friesen.

MS. FRIESEN. As | understand the | anguage
that's currently in Section 2.3, that |ast sentence was
witten for the benefit of M. Antonuk, and |'m not
qui te understandi ng why Qumest is disagreeing with the
previ ous | anguage and the additions that Wrl dCom has
proposed and Covad supports. Because if you read the
| anguage that is currently in the SGAT, it says:

To the extent another document abridges

or expands the rights or obligations of

either party under this agreement.

To me, that suggests that where the agreenent
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is silent, if they attenpt to add additional |anguage,
then they are thereby attenpting to expand the
agreenent. And so | guess ny question to M. Brotherson
is, how are you distinguishing what's in there now from
what M. Zulevic and the Worl dCom peopl e are proposi ng?

MR, BROTHERSON: Well, | would agree to the
first part of your statement which -- and | believe that
this last sentence addresses M. Zulevic's concern about
that some new product offering that he feels is
i nconsistent. It says:

To the extent another document abridges

or expands the rights or obligations of

either party under the agreenent, the

rates, terns, and conditions of this

agreenent shall prevail

I think that addresses the concern about what
about sonething new that's rolled out. | think |anguage
t hat says when there does not appear to be a conflict
there is a conflict or if it's silent there can be a
conflict doesn't add in the sense that it doesn't expand
anyt hi ng beyond this sentence unless it's intended to
create a potential conflict nerely by being silent or
presunption of a conflict even if it's silent.

MS. FRIESEN. Let ne ask you --

MR, BROTHERSON: And | certainly woul dn't
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1 agree to anything that would presume a conflict.

2 MS. FRIESEN. Let nme ask you --

3 JUDGE RENDAHL: Ms. Friesen, before you go

4 ahead, | think Ms. Doberneck had a comrent.

5 MS. DOBERNECK: | suppose ny -- when we're

6 talking about presuming a conflict or sonething of that
7 nature, | think we are looking at it fromthe

8 perspective of lawers. It is very easy to envision a

9 scenario in which provisions do not directly conflict as

10 the provision currently suggests, and yet there can be a
11 problemin that a particular external policy or nethod
12 of procedure can add wi thout being enconpassed in that
13 direct conflict scenario.

14 So | think that's what we're trying to

15 capture by saying where it's not a direct conflict or

16 where the SGAT is silent, to ensure that, you know, as a
17 matter of law we don't preclude ourselves from

18 attenpting to protect our current rights and obligations
19 wunder the agreenent. So | don't think we're trying to
20 presune a conflict. W're just looking at it froma

21 purely legal perspective. The |aw considers a conflict
22 one thing versus, you know, what business people or in
23 reality would also constitute a conflict.

24 JUDGE RENDAHL: Ms. Friesen, very briefly,

25 and then Qwest very briefly, and then | think we may
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just about have beat this one.

MS. FRIESEN. M. Brotherson, | guess just so
I can understand your position, to the extent that the
SGAT is silent, and let's say, for exanple, Qwest cones
up with a policy for collocation that adds terns and
conditions to sonething that is already offered in the
SGAT, but the SGAT is silent with respect to these ternms
and conditions, do you viewthat to be a conflict?

MR. BROTHERSON: To the extent that it would
abridge or expand the rights of the parties, yes.

JUDGE RENDAHL: Ckay, are there any --
briefly, M. Kopta, and then, M. Hughes, did you have a
comment after M. Kopta?

MS. HUGHES: Only to conment that | think the
result is agreed upon. |It's a dispute over which
| anguage better captures that result, so just to suggest
that we are at inpasse on this and can npve on

JUDGE RENDAHL: Right.

Briefly, M. Kopta.

MR. KOPTA: A separate but related issue. W
share the sane concerns that have been di scussed, and
the problemthen becones a practical one of what happens
when there is a conflict. And right now certainly as
reflected in sone of the docunents that XO has produced,
i ncludi ng Exhibit 881 for this workshop, Qaest sinply
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announces that it has changed a particular policy and it
will apply as of X date. And if the CLEC believes that
that's in conflict with its agreenent or the SGAT,

obvi ously the agreement once it's been adopted, once the
SGAT has been adopted, the agreenent, then the issue
becomes what happens in the neantine.

From our perspective, the status quo which we
view as the SGAT or the agreenent should govern as
opposed to any change or new policy that Qwmest has
unilaterally pronul gated, at |east until such time as
there is sone resolution of the dispute. Right now
because CLECs are in the position of |argely obtaining
services from Qvest, Qaest has the practical ability to
i mpose new terns and conditions pending any resol ution
of a dispute.

And so we had proposed sone | anguage at an
earlier workshop, in a multistate workshop, that would
essentially maintain the status quo of the agreement and
precl ude Quwest from enforcing any conflicting provision
of another document until such tinme as the dispute is
resolved, and I will read the | anguage that we had
proposed.

JUDGE RENDAHL: Now which section does
this --

MR. KOPTA: This is 2.3, this would be a
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sentence that is added to the end of the existing
| anguage in 2.3.

JUDGE RENDAHL: Before we start discussing
al ternate | anguage, because of the hour and because of
how far we have not gotten today, |'mwondering if it
m ght be appropriate to once we stop at 5:00 to share
this information with the other parties and then bring
this up first thing tonorrow norning. |If there are
ot her parties who al so have changes for this section, it
m ght be best to do this off Iine and then bring it back
in the nmorning. |s that acceptabl e?

MR. KOPTA: That would be fine, and it's the
same | anguage that had been proposed in the nultistate,
so Qwest is famliar with the | anguage.

JUDGE RENDAHL: Okay.

MR, KOPTA: Those in the nultistate obviously
are not, but that's the concept.

JUDGE RENDAHL: Okay.

MR, KOPTA: |s just that Qwest woul dn't
enforce any particul ar provision outside of the SGAT if
the CLEC contests it as conflicting with the SGAT or the
agreenent until such tine as that dispute is resolved.

JUDGE RENDAHL: Well, | would support any
efforts that mght resolve this | anguage di spute. And
if in the norning you haven't reached a resolution on it
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but you still think that the | anguage is helpful to nove
t hi ngs along, you can distribute it, and we will nove
forward fromthere.

MR, KOPTA: And it could be that we just
provide it as part of a brief assuming that the issue is
at inpasse.

JUDGE RENDAHL: Okay.

MR, KOPTA: But it was just the | anguage that
woul d crystallize that particular concept.

JUDCGE RENDAHL: | appreciate that.

MR. KOPTA: So it's really the concept |
think that at |east previously Qwmest had not agreed to
that concept, and so this is an issue where there's a
di sagreenent, | think, over concept, not just over
| anguage.

JUDGE RENDAHL: Ckay, well, let's see what
you all can do off line after we end at 5:00, and let's
nove on, if we can.

Back to 2 or still on 2.2, but a different
i ssue on 2.2, unless we have beaten the whol e thing,
beaten this dead horse conpletely.

MR. MENEZES: 2.27?

JUDGE RENDAHL: 2. 2.

MR. MENEZES: We haven't done 2. 2.

JUDGE RENDAHL: Al'l right.
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MR. MENEZES: We have things to tal k about.

JUDGE RENDAHL: All right, let's talk about
2.2 then, M. Menezes.

MR, MENEZES: Thank you. Section 2.2 as has
been di scussed is to deal with, there's sone
i ntroductory | anguage, but the second half of it deals
with changes in | aw and how those get inplenmented given
the fact that you have an agreenent with terms and
conditions between the parties.

JUDGE RENDAHL: Now are we | ooking at Exhibit
7887

MR. MENEZES: It is 788, and it starts --
it's alittle confusing because of all the del etions,
but it does start on page five, and where the
underlining text ends about seven |ines down, you skip
all the way over to page seven at the top

JUDGE RENDAHL: So what used to be Section
3.0 is included in Section 2.27?

MR, MENEZES: Well, | don't know that that's
ri ght, because there's 3.0 on the next page. |'m not
sure. |I'msorry, right, that strike through of 3.0 is

actually part of 2.2.
JUDGE RENDAHL: Thank you.
MR, MENEZES: Sorry.
JUDGE RENDAHL: Ckay, just for clarification



03918

for the record

MR. MENEZES: So what we have here is that if
there is a -- if an existing rule, which is defined in
this provision to include | aws and several itenms, if
it's changed, vacated, dism ssed, stayed, or nodified,
then this process would kick in, which is a negotiation
and then dispute resolution process, if the parties are

not able to resolve the -- how the change of |aw should
be inmplemented in the agreement in the form of an
anmendnent. Now the comrent | have is where we -- if you

nunber up fromthe bottomof 2.2 11 lines, the first
word in that line is ordered, and it ends a sentence,
and then it begins, during dependency.

JUDGE RENDAHL: Yes.

MR, MENEZES: And if you take that all the
way to right before the |ast sentence, which is the
fourth line up all the way at the end of the line, it
ends 15 days of dispute resolution, period, so it's that
whol e bl ock of text. And the AT&T proposal is sinmply
that starting with during dependency of that sentence
woul d go, during dependency of any negotiation, and they
woul d insert right after negotiation, or dispute
resolution for an anendnent pursuant to this Section
2.2, the parties shall continue to performtheir
obligations in accordance with the terns and conditions
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of this agreement, period, and strike all the rest of
the text up to the |ast sentence

The thing that we would like to be sure of is
that when there is a change of |aw and the parties are
working to determine how it be inplenented in the
i nt erconnecti on agreenent that there renmins the
certainty of the terns and conditions that are already
existing in the interconnection agreenent. The |anguage
that Qwest has added that | suggest be stricken allows,
I think, Qenest to, after a certain period of time, to
change how it's going to behave under the agreenent even
t hough that the parties may have gone to dispute

resolution and it is still a live dispute.
And what they have done here too is they --
t he | anguage suggests that the -- the party resol ving

di spute nmust as an initial matter determ ne sone interim
manner of behavior, interimoperating agreenent, and it
just seemed very confusing to inject that into the

di spute resolution process. Because if an arbiter were
to determ ne at the outset how the parties should behave
and then go on to determne the nerits of the dispute,

it seems |ike you mght as well just get it all done,

and it seenms |like an unnecessary interimstep in this
process. Just have the obligations continue, and all ow
the dispute resolution to proceed, and when it's done,
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then the parties conformthe agreement and their
behavi or to what the resolution of that dispute process
is.

M5. FRIESEN: It's also, | would like to add
one other coment, it's also very unclear fromthis
| anguage in during the pendency of the dispute on what
the interimagreenent will |ook Iike, what you're
supposed to use during that. So even though this may be
the first issue that the arbiter needs to | ook at, there
is still some -- there is still a gap.

JUDGE RENDAHL: Ms. Hughes, did you have a
comrent or then, M. Hopfenbeck

MS5. HUGHES: | think M. Brotherson can
address our comrent.

JUDGE RENDAHL: Okay.

M . Brotherson.

MR. BROTHERSON: Sure. | think first of al
I guess ny comrent would be if it's not obvious fromthe
redlining, there has been a consi derabl e anpunt of
change and back and forth on this particular section. |
think that the thrust of what Qmest was attenpting to
address and has continued to attenpt to address, and we
have offered it in several different versions now, and
at the heart of the disagreenent with AT&T predoni nantly
has been whether or not the SGAT shoul d continue in
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operation after there has been a court ruling or a
Commi ssi on deci sion that changes the SGAT. And our --
it's our belief that, in fact, it's our experience that
in sone cases if there's something unfavorable to a
CLEC, we have had problens getting people to cone to the
table to negotiate a change in the SGAT to reflect the
change of law. And CLECs may have a simlar version or
vi ew about Qnest.

But a couple of scenarios can cone to nmnd.
If Quest is ordered to discontinue a service by this
Commi ssion or a court, the question then becones, do the
parties continue to offer that service having been
ordered to discontinue for sone indefinite period of
time while they negotiate and/or dispute the reading or
meani ng of that order. Conversely, if Qwest is ordered
to provide a new service by a Conmm ssion or a court, do
the parties continue to say, well, we will operate under
the ol d agreenent, we're not going to do this, while we
spend the tine negotiating this new | anguage for however
[ ong that may take.

And it was the intent of Qmest inits
| anguage to, its initial |anguage which is not now being
offered, and later as a conpronise to say, ho, we can
not go on indefinitely. |If we've got an order that
creates a change in law, at sone point we've got to
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start dealing with that. And we have provided in this

| anguage a 60 day wi ndow at which point the parties wll
continue to operate under the old agreenment even if it's
inconsistent with the law. But that stops the process,
and it offers then an alternative that says you go to a
di spute resol ution.

And the first thing you ask the arbitrator to
do, and this presunes that the parties aren't going
directly to the Comm ssion, but the first thing you do
is ask the arbitrator to say what is going to be the
interimoperating arrangenent while we're sorting this
out. And that's the intent of the | anguage, that's the
intent of the thrust of this whole section, and | think
it's at the heart of the dispute in 2.2, specifically
what are the obligations of the parties while they're
negoti ati ng a change of |aw anmendnent.

JUDGE RENDAHL: Thank you.

Ms. Hopfenbeck and then Ms. Friesen

M5. HOPFENBECK: Worl dCom concurs with the
recommendati on of AT&T and would sinply add that it is
our view that by inserting this period in which -- this
short period in which the arbitrator will have to cone
-- | nmean inpose an interimagreenent on the parties,
essentially what we have done is shortened the dispute
resolution process. There already is -- this provision
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al ready contenplates that the parties will resolve this
consistent with an expedited dispute resol ution process
that's set forth in the agreenent. W believe that
that's sufficient.

And | think we need to renmenber here that
while M. Brotherson is tal king about a situation where
-- and Qmest is tal king about a situation where they
believe there's been a change of law, it's definitely a
situation where the parties are in dispute and the
parties are -- have a disagreenent as to whether there
has been a change of |aw that needs to be incorporated.
That's what's going to be before the arbitrator in
resol ving the dispute once you get to dispute
resol ution, and we don't believe that that arbitrator
shoul d be called upon to essentially prejudge that
decision in 15 days what should be nmade in due course
within the process that's set forth in the agreenent.

JUDGE RENDAHL: Ms. Friesen

M5. FRIESEN: When we had a di scussion about
this issue in the nultistate proceeding, M. Brotherson
poi nted out on the record there, and he didn't bring it
forward today, but he pointed out on the record there
that it takes sone lag tine. So, for exanple, if a
deci sion cones down that says Qwmest nust offer X and
Qnest doesn't have a "product" for that or terns or
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conditions associated with that, M. Brotherson made it
clear that it takes tine to generate those and to do
those so that they wouldn't be able to be made

i medi ately available. So it's our feeling that the

| anguage that AT&T proposes bal ances the risk on both
sides, and it certainly allows Qmest enough tinme to
develop its products during the dispute period if it has
to do it.

To do it this way, | suspect Qwmest will cone
to these nmini arbitrations or these interimarbitrations
and say they can't possibly offer this new product they
have been required to offer because they don't have
ternms, conditions, prices, product, that kind of thing.
So it really I think hurts the CLECs nore than it does

Qnest .
JUDGE RENDAHL: Thank you.

Ms. Hughes.
M5. HUGHES: Just two final coments. First
of all, as M. Brotherson indicated, the |anguage in

this section has been the subject of extensive

negoti ations during the course of the last five weeks,
and the |l anguage that is at issue now was | anguage t hat
Quvest offered | guess a week ago in an effort to see if
we couldn't balance out this issue a bit nore and bring
it to closure. Unfortunately, that doesn't appear to be
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t he case.

But our intent in this |anguage in indicating
that during the 60 day negotiating period the parties
woul d continue to performthe obligations under the
agreenent was intended to be responsive to the comments
that Ms. Friesen nmade, but we have also attenpted to
deprive either party of any incentive to delay pronptly
negoti ati ng a change of |aw amendment by the new
| anguage that says that if, in fact, this goes to
di spute resolution after 60 days that the first order of
busi ness would be for the arbitrator to decide what the

busi ness relationship will be during the tine when the
matter is being resolved by arbitration
Ms. Friesen did, | think, nake a coment that

has nmerit, and that concerns an anbiguity about what
woul d the parties be doing during that 15 day period
when the arbitrator is deciding the issue on an interim
basis. And we will clarify that during -- until the
arbitrator has rendered her decision on what the interim
operating procedure will be between the parties, the
parties shall continue to performtheir obligations
under the agreenent. So we will incorporate that latter
comment, but otherwise | believe we are at inpasse.

JUDGE RENDAHL: Ckay, thank you.

So except for the change that Ms. Hughes j ust
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mentioned for Section 2.2, it indicates we're at inpasse
on Sections 2.2 and 2. 3.

Then let's nmove on then to the next reference
on the issues list that Qvest provided is 4.0. 1|Is there
anything in Section 3.0 that the parties have issue
with?

MS. FRIESEN: Yes, there is.

JUDGE RENDAHL: Okay.

MS. FRIESEN. 3. 2.

JUDGE RENDAHL: Then let's turn to Section
3. 2.

MS. FRIESEN: M. Menezes has sone | anguage
changes that were agreed to previously that didn't nake
it intothis, but | also have a quick question about the
new CLEC questionnaire. Did Qwest intend to bring that
into this record?

MR. BROTHERSON: We can mmke that avail able
as a late filed exhibit.

MS. FRIESEN. Really what |'m asking, Larry,
if you will recall, the | ast version we saw was version
16, and | believe Laura suggested that that version was
going to be changed to be consistent with Section 3.2.1,
and | don't know whet her those changes have been nade.
So | guess what | would ask of Qwnest is that they bring
forward the new CLEC questionnaire to this proceeding
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that incorporates the changes in it that would
accomodate 3.2.1.

Recal | that --

MR, BROTHERSON: | recall the history.

MS. FRIESEN. Let ne try and narrow it for
you, it might be easier to do quickly. The new CLEC
qgquestionnaire version 16 has all the various states.

You have to fill these things out for various states,
and you have to fill it out every tine. And in the
state thing was going to be extracted from-- | don't

want to mischaracterize what Laura said what changes to
the new CLEC questionnaire were going to be, but | guess
I would Iike to see those changes made and then brought
into this record.

MR, BROTHERSON: Well, we agreed we woul d
make the changes, and | think, you know, in ternms of
hi story, we took the original CLEC questionnaire that we
asked CLECs to fill out, we have divided it nowinto two
parts at the request of AT&T and others to say, well, we
need this information right away, if we've got this, you
can start ordering, and the rest of the information you
can send us later. W have agreed to make those
changes.

However, to nmeke that change on the -- on the
-- in terns of filing a docunent today may not reflect
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the fact that we have not updated the software in the
systens to have incorporated those changes yet. So |

t hi nk our agreenent was we woul d make t he changes we
have agreed to in the |ast workshop as we hanmmered out
this | anguage, but | don't think we have those changes,
the software witten that incorporates those changes
yet, and so we don't have a version 17 of the CLEC
gquestionnaire yet to file in this proceeding.

MS. FRIESEN. At sone point, can you meke
that avail able, naybe as a late filed exhibit, so that
we can just examne it to make sure it's consistent?

MR, BROTHERSON: Well, 1 can make 16, version
16, available as a late filed exhibit. 1, you know,
we're going to have to nake changes to the actual input
on the screen that the CLECs fill out, and | can't
commit us to, you know, what the process is for doing
t hat .

MS. FORD: | think, although I'mnot as
famliar with this as sone people in this hearing room
m ght be, | think this would fall under our comm tnent

to make the changes in 45 days of the agreenent, and
think what | had said last tine was that you woul d see
it in version 17 without giving a tine line.

MS. FRIESEN. Well, | guess then | would like
the record to have, in accordance with M. Brotherson's
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of fer, version 16, so you can at |east see what's

m ssi ng and what needs to be changed so that when we
prepare, get ready to |look at the final report, if that
hasn't been done, that there will be underlying

i mpl enentati on docunents that are different than what
the SGAT says, and so there will be, you know, SGAT
prom se or the failure to act.

JUDGE RENDAHL: The questionnaire is the one
that's being referred to in Section 3.2, and as |
understand it, there is a version that doesn't include
all the changes that Qwest has so far agreed to neke; is
that correct?

MR. BROTHERSON: Correct.

JUDGE RENDAHL: And Qwest agrees to nmke
guestionnaire 16, version 16, available as an exhibit?

MR. BROTHERSON: Correct.

JUDGE RENDAHL: And, Ms. Friesen, you want to
make notations on that questionnaire or have testinony?

MS. FRIESEN. To the extent -- well, | don't
know how you want to handle it. They have pronmised to
change the questionnaire, and | have no objection to
that. | would just Iike to ensure that it happens, so
guess it would be hel pful to have 16 in here so that the
record reflects at | east what 16 was and to the extent
that version 17 never transpires or cones to be, | will
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bring it up to the FCC | guess if we're past this
wor kshop.

JUDGE RENDAHL: M. Brotherson, how difficult
would it be to bring a copy of 16 into the record?

MR, BROTHERSON: | have a copy of 16 right
now.

JUDGE RENDAHL: Okay.

MR, BROTHERSON: The question of what's
i nvolved to roll out the new version that reflects the
changes that we have agreed to in the | ast workshop, |
can't answer. The progranm ng involved in that, | just
don't have the answer to that.

JUDGE RENDAHL: Okay.

Ms. Hughes, how many copies, you just have
one copy right now of 167

MS. HUGHES: Yes.

JUDGE RENDAHL: Okay.

MS. HUGHES: W just have one copy of 16, but
we can nmake copies available to anyone who wants one
her e.

JUDGE RENDAHL: |If you can have copies
avail abl e for tonorrow norning, and since |I'm not sure
if you have participated in the hearings before the
Commi ssion, it is helpful to have them hol e punched, 3
hol e punched. So when you meke the copies, if you could
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have them hol e punched, that would be great. And then
we can bring this up tonorrow norning, Ms. Friesen, and
address with M. Brotherson any questions you w sh to
ask him of the exhibit.

MS. FRIESEN. COkay, thank you.

JUDGE RENDAHL: Okay.

MS. STRAIN: | have a question.

JUDGE RENDAHL: Ms. Strain

MS. STRAIN: Now the SGAT lite |I'm | ooking at
appears to have two sections nunbered 3.2.1, and I'm
assum ng we're tal king about the first one, but the
section on page nine also appears to be nunbered 3.2. 1.

MS. FRIESEN. | was referring to if you | ook
at page eight.

MS. STRAIN: Right.

MS. FRIESEN. | nean up to, that's the new
CLEC questionnaire.

MS. STRAIN. Right.

M5. FRIESEN: And we have one ot her coment
to that piece. And then if you go to page nine, 3.2.1,
whi ch was -- which is contained in what is fornerly 3.3,
see the strike outs there.

MS. STRAIN: Right. Well, they were both
nunbered 3.2.1, and nmy question was, was one of them
supposed to be nunbered 3.2.2 or sone other nunber?
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JUDGE RENDAHL: \Which one?

MR. MENEZES: The second one, there shouldn't
be two, but the second one is the one she was talking
about .

JUDGE RENDAHL: Well, it appears that there
are two Sections 3.2.1, and apparently the second one
shoul d be 3. 2. 2.

MR. BROTHERSON: | believe that's correct.

JUDGE RENDAHL: Okay.

M5. STRAIN: And, Letty, is that the one that
you had the problemw th was what's now goi ng to be
called 3.2.27

MS. FRI ESEN.  Yes.

MS. STRAIN:  Ckay.

JUDGE RENDAHL: Well, then we will bring up
the i ssue on what should be 3.2.2 tonorrow norning with
t he exhi bit questionnaire version 16.

Okay, let's nmove on to Section 4. Oh, we
can't do that.

M. Menezes.

MS. HOPFENBECK: We have a couple of issues
al so.

JUDGE RENDAHL: Okay. M. Menezes and then
Ms. Hopf enbeck
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MR. MENEZES: 1In 3.2.1 on page eight, the
| anguage that reads, the remmi nder of this questionnaire
must be conpleted within two weeks for Qwest to continue
processing the orders. Now that was -- okay, Qwest had
agreed and | am sensing they still agree to delete the
phrase at the end, for Qamest to continue processing new
orders.

MR, BROTHERSON: We did agree to that, and
apol ogi ze that that didn't make it into the --

MR. MENEZES: No problem 1 just wanted to
clarify that. And | do have a question, because the
breakage of |anguage here changed since the last draft |
saw. The next sentence says, this questionnaire wll
then be used to, and then the following itens, and |'m
confused | guess. | assuned that these things would be
done at least to the extent possible once you get the
informati on that's enunerated under 3.2, that you don't
wait to do these things until you get the conpleted
form is that correct?

M5. FORD: That's true, why don't we strike
t hen.

MR. MENEZES: Yeah, if we strike then --

JUDGE RENDAHL: Where are we striking then?

MR. MENEZES: It is in 3.2.1, the second line
down, at the very end it starts, this questionnaire wll
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t hen be used to.

JUDGE RENDAHL: Thank you.

MR. MENEZES: Strike it there.

And that's all | have.

JUDGE RENDAHL: Okay.

Ms. Hopf enbeck

MS. HOPFENBECK: The first question |I had
think is just a clarification. You have identified a
list, alimted list of information required on the new

CLEC questionnaire that you have to fill out before

pl aci ng any orders, and | just wanted to make -- |

t hought credit information, billing information, and
summary billing were subsets of billing and coll ection
And | don't have the new CLEC questionnaire in front of
me, but that was ny understanding. | nay be wong. But
if | amright, |I think you probably don't want to
separately identify billing and collections in section

one and then the other three. AmI| wong on that?

M5. FRIESEN: Annie, it mght be helpful to
have that CLEC questionnaire tomorrow and have Larry go
t hrough which sections need to be filled out, because
then that will elucidate that.

MS. HOPFENBECK: Right. Then with respect to
what is identified as 3.2.1 on page nine, and | would
also note that it is true there are two 3.2.1s, and so
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one of -- that probably has to be corrected.

MS. HUGHES: | think we have al ready nade
that correction.

MS. HOPFENBECK: Ckay. Worl dCom had
suggested a little different | anguage to describe the
situation in which a CLEC doesn't have to conplete a new
questionnaire, and | think the nost significant
suggestion we had is that the CLECs that are previously
conpl eted a questionnaire need not fill out a new, we
suggest ed update, but anyway, the CLEC questionnaire if
no material changes in the information required have
occurred. Qur concern is sinply that there m ght be,
you know, just sone mnor change, but it's not materia
to the ability of Qwvest and the CLEC to do business
together. And | nean the new -- this new CLEC
guestionnaire is a very extensive docunment that requires
a lot of work, and our concern is not to have to do that
unl ess there has been a material change in the
i nformation required.

MR. BROTHERSON: Then | guess if we have a
di spute over what's material, we can resolve that. |

don't know. | think, you know, if you go back to the
hi story of how we got here, we -- the CLECs had raised
concerns about filling out the questionnaire, so we

split it out, and we listed the critical information
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that we needed, and then we provided tine to fill out
the rest of the stuff.

So | guess, you know, to the extent that we
provi ded the additional tine to provide any new
information, | think that if there has been any change
in the information required, at sone point in tine,
we've got to have it. And if we change it to material

then we get into this debate of, well, | don't have to

provi de the new i nformation, | don't feel it's material

I think we woul d propose that it read the way it does.
M5. HOPFENBECK: | guess |I'mjust suggesting

that, you know, it's not -- we understand that. | nean

when you're tal king about a CLEC that's not currently

doi ng business with Qwvest, | nean it makes perfect sense

to have sort of an initial piece of information that
allows themto get into business expeditiously and then
-- and this is the new CLEC questionnaire, not the new
product questionnaire. This is the information that the
parties need to do business together

I"mtal ki ng about the situation where the
parties are al ready doi ng busi ness, and the question is
whet her Qnmest has the information it needs to continue
to do business. | nean if they don't, then | think the
information is clearly material and needs to be updated.
But if they can still do business, it's not naterial
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and it's not that we need nore tinme to conplete the
questionnaire, it's that it is terribly time consum ng
to do, so it's in our view a waste of our resources to
have to update the questionnaire or actually to fill out
a new questionnaire.

| nmean nmaybe the other way to do it is to
just say we update the questionnaire for new -- for
different information as opposed to having to fill out a
conpl etely new questionnaire. That would be an
alternative resolution to this.

JUDGE RENDAHL: | have a question just about
the process, and nmaybe this will help, or maybe it
won't. Is this questionnaire sonething that, it | ooked

quite lengthy, is going to be produced, you know, froma
disk so that if there is sonething that as you say needs
to be updated, your zip code changes, your contact
person changes, that you don't need to subnit an
entirely new docunment but update a single question as
opposed to producing an entirely new docunent, although
if it's already in the system changing it and printing
out a new copy may not be that nuch trouble. | don't --
I'"mnot sure what the issue is here, but that's what |I'm
heari ng.

MS. HOPFENBECK: You're cutting to exactly
the point that's troubling to us is the need to conplete
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an entirely new questionnaire if any single bit of
i nformati on changes.

MR. BROTHERSON: | believe the fact to be
that's it's only -- that we would only require an update
if the new information, the new contact person, the new
t el ephone nunber, the new fax nunber. | need to confirm
that, and I will report back in the norning.

MS. HOPFENBECK: |If so, could the | anguage be
changed say to clarify that only an update is required
as opposed to what's suggested here, which is if there
has been any change, an entirely new CLEC questionnaire
has to be conpl et ed?

MR. BROTHERSON: Yes.

M5. FORD: Yes, we -- | have been in contact
with these people, and if | can just junmp in, we can
agree with that and get you sone | anguage.

M5. HOPFENBECK: Great.

MS. FORD: And also to your prior point about
credit information, billing information, summary billing
being part of billing and collection, there should be
sub bul | ets.

JUDGE RENDAHL: Thank you, Ms. Ford.

M . Schnei der

MR. SCHNEI DER: Yeah, with regard to 3.2.1,
it says, the renminder of this questionnaire nust be
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conpleted within two weeks. Two weeks of when? | don't
think that's clear. Does that nmean two weeks after

pl acing the first order, tw weeks after conpletion of
the first part of the CLEC questionnaire, two weeks
after begi nning conpl etion?

MR, BROTHERSON: Well, | think we'll change
that to read, within two weeks of conpleting the initia
portion of the questionnaire.

MR. SCHNEI DER: Okay, thanks.

JUDGE RENDAHL: Ckay, are there any other
clarifying questions for Section 3?

Ckay, let's nove on to Section 4 with the
understanding that we will go back to the version 16 of
the questionnaire in the morning. Definitions, and who
would Iike to take the | aboring oar on this?

MS. HOPFENBECK: | guess | would just start
out by saying that one of the -- WrldComis one of the
principal parties with whomthere is a lot of dispute
about definitions, because Worl dCom has suggested addi ng
many definitions that are not currently reflected in the
SGAT. WorldCom and Qmest are in the process of
di scussing this off line. And based on my conversation
with M. Dixon, we are optinistic that we are going to
be able to work this through or nost of it through with
Qnest of f |ine.
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And so | woul d suggest that we defer this,
and | might be able to talk with Ms. Ford, and we can
tal k about sort of what the timng is, and we could
present to the Conmi ssion tonorrow a suggested tinme to
bring it up again if it's not resolved by the parties.

MS. FORD: Right, Tom Di xon and | have been
exchangi ng voice mails. | thought he would be here this
week so we could get this done, but we're glad to have
you, of course, and so that's a good way to go.

JUDGE RENDAHL: Why don't we do that unless
there are other issues that other parties have with
definitions that they would like to raise at this point.

MS. FRIESEN. No, |'ve got a few | can grab
of f line, but.

JUDGE RENDAHL: Okay.

M. Zul evic.

MR, ZULEVIC. Qwest had al so been -- Covad
had al so been working with Qaest as well as Worl dCom on
the definitions, and there were sone that | had sone
concerns about, but | would be nore than happy to work
off line with Laura and with M. Dixon to get a
clarification on those. There was also one other one in
here that we nmay have to tal k about separately, but
we'll let it go until we have the bul k of them taken
care of.
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JUDGE RENDAHL: Ckay, well, why don't all
parties then work together, and we support any work that
you all can do to reach agreenment on this. So we will
hear back fromyou tonorrow or -- | guess it will have
to be tonorrow, because that's when we're ending this
for this week, the terns and conditions for this week.
So we will hear back fromyou tonorrow on definitions.

So let's nove on to Section 5, and let's see,
and the first issue then is G 29, Section 5.1.3 unless
there is another issue before that.

Ms. Hopf enbeck.

MS. HOPFENBECK: No issue.

JUDGE RENDAHL: The issue is when is it
appropriate to di sconnect services that are inpairing a
party's obligations to serve and |lists AT&T and Covad as
the parties with concern. W would |ike to take the --

MR. BROTHERSON: The | aboring oar?

JUDGE RENDAHL: Yes, the I aboring oar or the
initial stab.

MR. BROTHERSON: | will take an initial stab
only to set the table. | guess |I think we need sone
clarification about the specific sections that AT&T has
a problemwith. But the original provision said that if
the -- if there's a connection to the network and it's
i mpairing service, that connection could be
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di sconnected. W have put sonme extensive refinenments
around that.

5.1.3.1 tal ks about where there's an
i medi ate threat to the safety of either parties’
enpl oyees or custoners or the public, we can nobve very
qui ckly.

5.1.3.2 says, well, if it's service inpacting
but doesn't neet the safety paraneters in 5.1.3.1, if
it's service inmpacting such as |ow | evel noise or other
interference with the other parties' network, there's a
di fferent procedure.

And then finally 5.1.3.3 said, well, if it's
non-service inpacting but it affects the network
there's an even longer period of tine for notice.

So we think we have tried to capture at | east
the thrust of what AT&T and ot hers have suggested in
trying to refine what kind of w ndow of notice is
applicable for what kind of |evel of service inpairnent.

JUDGE RENDAHL: \While you were discussing
this, Qmest distributed an exhibit or a version of
5.1.3.1 which | believe you wanted to make an exhibit.

MR. BROTHERSON: That's correct.

JUDGE RENDAHL: Okay, this will be narked as
Exhibit 789, and it's Qwmest's proposed change to Section
5.1.3.1.
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MR. BROTHERSON: Yeah, | believe one of our
di sputes, and Mtch, correct me if I'mwong, was we had
struggl ed over how to conme up with a defining
i mpai rment, and this new exhibit for 5.1.3.1
i ncorporates | anguage that says, inposes inmnediate
threat to the ability of a party to provide
uni nterrupted high quality service to its custoners. W
captured that |anguage out of AT&T's proposed | anguage
or actually accepted | anguage in the dispute resolution
section. So we took the | anguage that you had used to
descri be inpairnent, and we have used it here again in
5.1.3.1 in hopes that we have captured the dispute.

MS. FRIESEN. | need to just add to what
M. Brotherson had said, which was a fairly good
synopsis of the issue. |If you take a |ook at the SGAT

lite on page 18, 5.1.3.1, the word we were getting hung
up on in the concept was operational integrity of the
party's facilities. AT&T was hoping to exclude from
this provision things that were what we consider
somewhat mnor, like cross talk on wires. W didn't
thi nk those kinds of things should constitute Qunest's
ability to -- they don't pose an inmediate threat, and
they shouldn't constitute or create the ability to stop
servi ce.

JUDGE RENDAHL: Okay, and this new proposed
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exhi bit appears to elimnate the words operation or
physical integrity of the other party's facilities.
Does that --

MS. FRIESEN: It does.

MS5. HUGHES: It does, it would be substituted
in place of that |anguage. The new | anguage is, to
provi de uninterrupted, high quality services to its
custoners, and that is |anguage that AT&T had proposed
we use in the dispute resolution section, and it struck
us as | anguage that could productively be used here to
try and close this issue.

MS. DOBERNECK: Can | ask just a question
about the nmechanics of how this proposed 5.1.3.1 would
work, and |I'm | ooking specifically at sub point or paren
3, the proposed renedy for such inpairnent of any
effected service, and then followed by the sentence,
either party may di scontinue the specific service that
violates this provision, through to the end of the
sentence. It seens to nme that that sub point 3 presunes
an opportunity to cure or an opportunity to discuss the
proposed renedy, but it also gives either party the
right to discontinue the specific service. So I'm
wondering nmechanically what are we talk -- is there a
cure period, what happens, how can the other party
respond before service is discontinued?
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M5. HUGHES: If | can answer that, the issue
of a cure has been discussed extensively in the past,
and what we are trying to capture here is the fact that
if the inpairnment at issue poses an i mediate threat to
the safety of the people identified, you know, we don't
anticipate any cure period. Either party, and this is
reci procal, should be able to i medi ately di scontinue
t hat service

We did at the request of CLECs put in the
| anguage that you see identified there about providing
notice, identifying the inpairnent, the date and
| ocation of the facilities causing the inpairnent, and a
proposed renedy. But none of that, that's purely by way
of notice and additional information that the CLECs
asked that we agree to provide.

But that does not affect the ability for the
circunstances identified for either party to i mediately
di scontinue the service, because it is viewed as at such
an inportant threshold of threat that either party
shoul d be able to i medi ately discontinue the service,
at the same tinme providing notice to the other party as
to the inpairnent and the basis for identifying the
i mpai rment and a proposed remedy for curing the
i mpai rment .

MS. DOBERNECK: | certainly don't have a
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di sagreenment with that, but ny question is, if we're
tal ki ng about discontinuance of service, what |'m
wondering is within that -- within the notice provided,
is there, for exanple, is there when you're talKking
about the proposed renedies, would that include say
we' re discontinuing your service, here's our proposed
remedy, when is the discontinuance of service and it's
effective, you know, obviously because if we're doing
sonmet hing that woul d cause Qmest to say we're
di sconti nui ng your service, the question, you know, |
don't necessarily dispute your ability or right to do
so, but the question is, when in fact there is an actua
di sconti nuance, will Qwest provide notice of that or
when it intends to discontinue service, just so to the
extent that we have end users or custoners that need to
be notified also that we can then in turn say, hey,
here's the service, contact the end user, so we can take
care of business on our end as well as addressing the
probl em

MR. BROTHERSON: W do agree to provide
i mredi ate notice by E-mail, but | think the scenario
we're describing in 5.1.3.1 is probably the nost
critical scenario and one that can affect either
parties' enployees, you know, electrical charge on the
line or whatever it happens to be.
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We t hrough the process of these negotiations
have pared out and identified in 5.1.3.2 and 5.1.3.3
scenarios that are of a |l ess health or safety oriented
type of scenario, and in those, we do provide nore
notice, five days in the 1 and 15 days in the other
And so we have tried to, instead of having one al
enconpassi ng phrase, we have tried to layer it to
address the various scenari os.

MS. DOBERNECK: So then, and | just want to
make sure | understand, 5.1.3.1 basically involves a
situation in which there would be an i medi ate
di sconti nuance of service because of the nature of the
threat; is that correct?

MR. BROTHERSON: Yes.

MS. DOBERNECK: Thank you.

JUDGE RENDAHL: M. Menezes.

MR, MENEZES: M tch Menezes, AT&T. | have
read through your change in Exhibit 789, and while
appreciate the effort, | just want to put in context

where this | anguage comes fromand how it is applied in
the section where AT&T had proposed its use.

The | anguage uninterrupted high quality
service is used in the expedited dispute resolution
section that we had proposed as sort of one of the
triggers for when a party can pursue expedited di spute
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resolution, a faster process to resolve a dispute. It
was not used as a trigger in that instance to di sconnect
or discontinue service. So | don't want to equate -- it

seens to me if we start using it this way, it could
equate that expedited dispute resolution only cones if
you're getting a service disconnection or sonething, and
I don't think I want to go there.

But | do have a counter for you, which | hope
will bring us closer. On the third line down of 5.1.3,
an immedi ate threat, and | would insert the follow ng,
of a service interruption, and then delete the rest of
that |ine.

JUDGE RENDAHL: This is on line 3?

MR. MENEZES: It is on line 3.

JUDGE RENDAHL: An inmedi ate threat of
service disruption?

MR, MENEZES: |Interruption.

M5. HUGHES: So then delete to the
operational or physical integrity of the other party's
facilities?

MR, MENEZES: Sorry, we're on Exhibit 789.

MS. HUGHES: Ch, I'msorry, | thought you
were in the old | anguage.

JUDGE RENDAHL: And you would delete all the
way through to custonmers?
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MR. MENEZES: Correct, |'msorry, you're
right.

JUDGE RENDAHL: So an imedi ate threat of a
service interruption, that party shall provide?

MR, MENEZES: Yes, that's right.

MS. HUGHES: W can agree to that if it wll
close the issue. What we have found in the past is that
we have been asked successively to agree to things, and
then we are told at the end of the day it still will not
cl ose the issue, so you can understand our desire to
have a full and final agreement here.

MR, MENEZES: Well, assuming it's acceptable
to other CLECs, and | think that issue cones up when the
CLECs haven't necessarily participated, so it's the
nature of the process, |I'mafraid.

MS. HUGHES: Yeah, ny question was directed
to AT&T.

MR. MENEZES: It's fine.

MS. DOBERNECK: And even though the question
wasn't directed at us, it's fine by Covad as well

JUDGE RENDAHL: Well, I'mglad that we have
some agreenent .

Except, M. Kopta?

MR. KOPTA: No problens here.

JUDGE RENDAHL: All right. Well, thank you
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all for working on that one.

It is 5to 500 and we've got to nove
materials next door, so I'mgoing to propose that we
stop here today, and then we pick up tonorrow norning
back at 3.2.2 or wherever we were with the version 16,
conplete that, and nove back to Section 5.

MS. HUGHES: And can | just ask a clarifying
question?

JUDGE RENDAHL: Yes, Ms. Hughes.

MS. HUGHES: \What exactly, | guess it's AT&T,
do you have in mnd with respect to 3.2 tonorrow?

MS. FRIESEN. | think you' re supposed to
produce the questionnaire.

MS. HUGHES: Which we will and which you
have.

MS. FRIESEN. And | think Ms. Hopfenbeck
asked for clarification at |least from M. Brotherson, or
a clarification should be provided by M. Brotherson of
what the pieces are that are required to be filled out
so she understands the separate billing issues. And
then there are sone pieces in that SGAT or in that
version 16 that Laura Ford indicated would be changed in
the newer version, and those have not apparently yet
been changed. And just for purposes of the record,
would Iike for her to clarify that.
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M5. HUGHES: Thank you.
MS. HOPFENBECK: Worl dCom s i ssues have been
settled. Laura was already able to confirmthat | was

correct that those should be subsets of the billing and
collection issues, so it's just these changes issues.
JUDGE RENDAHL: Well, | understood that AT&T

had some questions to ask to M. Brotherson based on the
exhi bit based on what corrections needed to be nmade to
it, and so we will do that briefly first thing in the
norning as a part of getting through that issue, and
then we will nove on.

Ckay, we will be off the record for the day,
and we will be back here in the norning starting at 9:00
in room 207

(Hearing adjourned at 5:00 p.m)






