BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

CITY OF WENATCHEE, DOCKET TR-220540
Petitioner, MOTION FOR LEAVE TO RESPOND
ON BEHALF OF COMMISSION
V. STAFF

BURLINGTON NORTHERN SANTE FE
RAILWAY,

Respondent.

I. INTRODUCTION

The parties to this docket have recently made several filings that may finally advance
it to final completion. One of these, BNSF’s August 14, 2025, filing, is styled a “notice;” the
Commission should construe it as what it actually is, a request for leave to withdraw from
this adjudication so that the Commission may consider the associated petition to modify the
warning devices at a highway-rail grade crossing through ordinary, and less burdensome,
procedural means. If the Commission construes the motion that way, Staff would need leave
to reply to it, but asks for that leave to explain why the Commission should construe it that
way and also grant it.!

II. RELIEF REQUESTED
Staff respectfully requests that the Commission construe BNSF’s notice as a motion

for leave to withdraw and allow Staff to reply.

! Staff acknowledges the chicken and egg phenomenon created by this pleading, but concluded that it was most
efficient to place all argument in the associated response.
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III. STATEMENT OF FACTS
Somewhat later than intended, the parties to this docket have amicably resolved their
dispute over modifications to the crossing where BNSF’s road crosses 9th Street in the city
of Wenatchee (Wenatchee).? Wenatchee filed a stipulated motion to effectuate that
agreement, and BNSF filed a notice that signaled its willingness to waive its right to a
hearing so that the Commission could approve the amended petition.? But the company asks
for a hearing to present argument if the Commission intends to deny the amended petition.*
BNSF’s attorney has agreed to allow Staff to represent that BNSF waives its right to hearing
to allow the Commission to move forward with review and approval, and that BNSF is
comfortable placing the amended petition before the Commission at an open public
meeting.’
IV. STATEMENT OF ISSUES
Should the Commission grant Staff leave to reply to BNSF’s notice, which the
Commission should construe as a motion to withdraw?
V. ARGUMENT
Once the Commission initiates an adjudication, a party must obtain leave from the
Commission in order to withdraw from it.® If a party files a motion to withdraw, no other
party may reply to it unless the Commission authorizes the reply.’
Here, BNSF filed the notice in order to waive its right to hearing to allow this to

proceed to approval. But it caveated that waiver. The response Staff seeks leave to file offers

2 City of Wenatchee v. BNSF Ry. Co., Docket TR-220540, Stipulated Motion for Leave to Amend Petition
(Aug. 14, 2025) (Motion).

3 City of Wenatchee v. BNSF Ry. Co., Docket TR-220540, Notice by BNSF Ry. Co. Regarding City of
Wenatchee’s Amended Petition, at 1 (Aug. 14, 2025) (Notice).

4 Notice at 1.

5 See generally chapter 42.30 RCW.

¢ WAC 480-07-380(3)(a).

TWAC 480-07-380(3)(b).
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a way to give the parties what they seek — namely avoiding the expenditure of time and
resources on a hearing for a matter for which there is no controversy — through construing
BNSF’s notice as a motion for leave to withdraw, subject to Staff’s commitment to
recommend to the executive director that he defer any decision to deny the petition to the
Commissioners at an open meeting, if he ultimately determines that is his planned decision
on the amended petition. Granting Staff leave and then considering Staff’s argument would
not only save the parties time and resources, but also the Commission.
VI. CONCLUSION

Staff respectfully requests that the Commission construe BNSF’s notice as a motion
for withdrawal and allow Staff to respond to it.

DATED this 18th day of August 2025.

Respectfully submitted,

NICHOLAS W. BROWN
Attorney General

/s! Jeff Roberson, WSBA No. 45550
Senior Assistant Attorney General
Office of the Attorney General
Utilities and Transportation Division
P.O. Box 40128

Olympia, WA 98504-0128
360-810-0509
jeff.roberson@atg.wa.gov
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