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INTRODUCTION

Please state your name, job title, employer, and business address.
My name is R. Craig Cook, and | am employed by John Staurulakis, Inc. (JSl) as Staff
Director of Regulatory Affars. My office address is 9430 Research Boulevard, Echelon

Building 11, Suite 200, Austin, Texas, 78759.

Did you previoudy submit direct testimony in this matter wherein you described JSI,
your dutiesat JSI, your background and your experience?

Yes, | did.

Was the reply testimony you are presenting here prepared by you or under your direct
supervison?

Yes, it was.

SUMMARY OF TESTIMONY

What isthe purpose of your testimony in this proceeding?
The purpose of my testimony is to address the issues presented by Mr. Gates, and Mr. Hunt, in
part, in ther direct tetimony filed on behdf of Level 3 with the Washington Utilities and

Trangportation Commisson (Commisson) on October 18, 2002. My testimony will
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demondtrate that Level 3 isnot providing aloca exchange service in CenturyTd’s loca service
area, rather an Interexchange service that is not subject to the loca interconnection requirements
of Section 251(a) and 251(c) of the federd Telecommunications Act of 1996 (Act). | will
address the Commission’s recent supplemental Order confirming its jurisdiction in this case and
specifically demondtrate that CenturyTel has met its obligations pursuant to Section 251(a). |
will respond to Level 3's dams that CenturyTd is acting in an anti-competitive manner, and
demondtrate that in fact, Level 3's proposed actions are discriminatory as Level 3 seeks to
arbitrage the regulatory requirements for Interexchange traffic under the guise of “loca
interconnection” in violaion of the requirements outlined in the FCC's Local Competition
Order.! Contrary to Level 3's assartions, | will explain how Level 3's proposed sarvice
offering, Virtud NXX (VNXX), violates the established industry guiddines developed to
protect the nation’s limited numbering resources. | will aso show the appropriate regulatory
and compensatory treatment that gpplies to the specific proposition that Level 3 presentsin this
arbitration. Findly, | will demondrate that Level 3's intended actions have negetive implications

to both the telecommunications market in generd and consumersin particular.

Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket
No. 96-98, First Report and Order, 11 FCC Rcd 15499 (1996) (“ Local Competition Order”), aff d in part and
vacated in part sub nom. Competitive Telecommunications Ass'n v. FCC, 117 F3d. 1068 (8" Cir. 1997) and
lowa Utilities Bd. v. FCC, 120 F.3d 753 (8" Cir. 1997), aff'd in part and remanded , AT&T Corp. v. lowa
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LEVEL 3 SPROPOSED SERVICE OFFERING

Level 3 claimsits proposed serviceis consistent with ILEC local service offerings. Do
you agr ee?

No. Level 3's contention thet its proposed services are smilar to ILEC's Foreign Exchange
(FX) service, Remote Call Forwarding (RCF) service, and Extended Area Service (EAYS) is
completely incorrect. | disagreethat Level 3's service is Smilar to any one of these ILEC loca
tariffed service offerings. Level 3's proposed service is however, very similar to Interexchange
services currently provided by CenturyTd to other Interexchange Carrier (1XC) customers. In
particular, Level 3's proposed service gppears to be materidly identical to the 800-type

services offered by I X Cs purchasing access services from Century Tdl.

Can you briefly describe Level 3'sproposed service offering?

Levd 3 is seeking interconnection arrangements with CenturyTel for the primary purpose of
providing originating did-up data services to its ISP customers who are not physcdly located
within the loca calling area of CenturyTel’s customers. Leve 3 has obtained NPA-NXX codes
from the North American Numbering Plan Administrator (NANPA) and plans to establish rate
center designations for those NXXs in CenturyTel rate centers or within the expanded loca
cdling scope of CenturyTd'’s rate centers, in an attempt to have the NXX(s) appear in the

Locd Exchange Routing Guide (LERG) as “locd” within CenturyTd’s exchanges. Levd 3

Utils. Bd., 119 S. Ct. 721 (1999), Third Order on Reconsideration and Further Notice of Proposed Rulemaking,
FCC 97-295 (rel. Aug. 18, 1997), further recons. pending.
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intends to assign multiple telephone numbers from these NPA-NX X codesto its customers who
are located outside the designated rate center boundaries to which these codes are assigned and
is requesting that CenturyTe route cdls to these “locd” numbers to Leve 3's facilities for
delivery to Levd 3's customers located outside of CenturyTe’s locd caling area. It is clear
that Level 3's proposed service relies upon the use of a“Virtual NXX” or VNXX arrangement.
As described above, the practice of a carrier assigning an NXX to its customers who are not
physicaly located in the exchange to which the NXX is rate centered isa VNXX arrangement.
As defined in the FCC's Unified Intercarrier Compensation NPRM, a VNXX code is a
central office code that corresponds with one geographic area but is assigned to a customer
located in a different geographic area® The purpose of the VNXX arrangement is to provide
the customers of the VNXX code-holding carrier, who are physicaly located in the terminating,
non-local rate center the ability to receive toll-free cdls from the rate center with which the

NXX is associated.

IsLevel 3'suseof VNXX codessignificant in this case?

Yes. Mr. Gaestedtifiesthat based on hisreview of Level 3 spractices, “...Leve 3 utilizesand
abides by the Numbering Guiddines”® | disagree. The smple fact that some carriers may be
employing VNXX arrangements does not make its use appropriate. Level 3's use of NPA-

NXX codes to provide VNXX services is not consstent with the existing Centrd Office Code

Notice of Proposed Rulemaking In the Matter of Developing a Unified Intercarrier Compensation Regime,
FCC 01-132, CC Docket No. 01-92, at fn 188, rel. April 27, 2001 ( Unified Intercarrier Compensation
NPRM™).
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Assgnment Guiddines® and is not an efficient use of the nation’s numbering resources. In fact,
the Maine Public Utilities Commission has dready prohibited a CLEC from providing a VNXX
service and ordered NANPA to reclaim such NPA-NXX codes in an effort to prevent future

number exhaust in Maine®

Levd 3's attempt to utilize VNXX codes is for the intent purpose of preventing the
presubscribed toll carrier (IXC) of the end user from assessing standard “toll” charges for cdls
to Level 3's1SP customer’s VNXX number. Likewise, the VNXX arrangement would prevent
the ILEC from assessing Exchange Access charges to its IXC cusomers. By assigning multiple
NPA-NXX codes, each from a different rate center, to an individuad customer in a distant
location, Leve 3 can offer its customer(s) the ability to receive incoming toll-free Interexchange
cdls from the entire geographic area of each NPA-NXX rate center, thereby effecting an 800-
type service without incurring the customary Exchange Access charges. Level 3 clams that its
sarvice is not amilar to 800-type service. However, if Level 3 were to obtain enough NXX
codes, it could offer LATA-wide, state-wide, and potentidly nationtwide, inbound toll-free

Interexchange cdling to its cusomers.

Direct Testimony of Gates at pg. 10.

Direct Testimony of Cook (Exhibit RCC-3, Section 2.13).

Maine Public Utilities Commission Investigation into Use of Central Office Codes (NXXs) by New
England Fiber Communications, LLC d/b/a Brooks Fiber, Docket No. 98-758 and New England Fiber
Communications D/B/A Brooks Fiber Proposed Tariff Revisions to Introduce Regional Exchange (RX)
Service, Docket No. 99-593; (June 30, 2000) (“ Maine VNXX Decision”).
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Q.

Level 3 claims that their proposed service offering is functionally equivalent to FX
Service. Do you agree?

No. In addressing the FX-type nature of its service, Level 3 clams tha “While perhaps
different in scale and in technology utilized, Level 3's sarvice referred to sometimes asavirtud
NXX or VNXX service — isthe functiond equivaent of this traditiond ILEC sarvice in thet it
gives a customer located in one exchange a telephone number in another exchange.”® There are
a number of digtinctions however, between the service that Level 3 proposes and CenturyTel’s
FX sarvice. FX is aretal sarvice offering which provides a direct connection to the cdled
party, not a wholesde service providing a connection to an intermediate carrier.  Additiondly,
FX is atwo-way sarvice. Leve 3's Direct Inward Diding (DID) service is one-way inward
only, which is characteristic of 800 service and not FX service. With a tariffed ILEC FX
service offering, the subscriber purchases local exchange service from the “foreign” or distant
end office in addition to dedicated interoffice trangport between the subscriber’s location and
the “foreign” or distant end office, and is provided a telephone number from the existing centra

office codes assigned to the distant end office.

According to the FCC’ s definition of FX, an FX customer purchases a dedicated line “from the
subscriber’s premises to the home end office, and then to the distant end office.”” Leve 3isnot

requesting a dedicated line between their customer and the foreign end office. Level 3 has

Direct Testimony of Gates, at pgs. 18-19.
AT&T Corporation, MCI Corporation v. Bell Atlantic, 14 FCC Rcd 556, at 1 71 (1998).
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attempted to designate its proposed service as an “FX-type’ service in an effort to avoid the
standard tariffed charges such as transport, switching, and other access charges associated with
properly classified Interexchange 800-type service. When an end user purchases atariffed FX
service arrangement from the ILEC, the end user compensates each provider whose facilities
are used to provison the FX service. However, with Level 3's proposed service, the ISP end
user and Level 3, as the carrier, do not pay for the local exchange rates of the foreign centra

office.

As previoudy discussed, Level 3's sarvice would be one-way traffic only in which an ISP
subscriber isusing the Leve 3 service to connect to the ISP provider (Level 3's customer), who
may be located outsde of the LATA, or indeed the state. In contrag, it is believed that a
magority of CenturyTd’s FX customers are business cusomers who use FX sarvices to
facilitate a more efficient and cost effective means of conducting business through two-way
communication. As dated in the direct testimony of Mr. Gates, referring to the definition of FX
as provided in Newton's Telecom Dictionary, FX service:

“Provides loca telephone service from a centra office which is outside (foreign

to) the subscriber’s exchange area.  In its smplest form, a user picks up the

phone in one city and receives a did tone in the foreign city. This means that

people located in the foreign city can place a loca cdl to get the user.”®
(Emphasis added.)

Clearly, even outsde of CenturyTe’s own definition of FX service, the industry recognizes the

fact that FX serviceisintended to be atwo-way communication. Likewise, with FX servicethe

10
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end user has the cgpabiility of receiving dia tone in the foreign exchange by purchasing did tone
from the provider serving the foreign exchange. Leve 3's proposed service does not alow for

ather of these two criticd dements of FX sarvice

Additiondly, because the FX service customer receives a telephone number from an exiding
NPA-NXX code, there are no implications with regard to telephone number exhaust. With
Level 3's sarvice, there must be a new block of numbers assigned to each rate center,

regardless of the number of NXXs needed to serve Leve 3's customers.

Level 3 statesthat its service is comparable to Remote Call Forwarding (* RCF”) and
Extended Area Service (“EAS’). Isthistrue?

No. Itisunclear asto why Level 3 chooses to make a comparison between two ILEC tariffed
service offerings that each require the end user customer to pay atariffed charge to receive such
service, when Level 3 has clearly indicated their intent to receive service from CenturyTe with
no compensatory obligations. The only similarity between RCF and Leve 3's proposed service
is the extent to which a call can be forwarded to a distant, non-loca exchange. However, with
CenturyTd’s tariffed RCF service, the end user is responsible for any toll charges incurred in
delivering the cdl to the nonlocd terminaing premises. CenturyTd’s Washington tariff
(Telephone Utilities of Washington, Inc.) addresses the appropriate charges associated with

RCF sarvice and dates that “Rates for Remote Call Forwarding are in addition to applicable

Newton’ s Telecom Dictionary, 16" Edition, 2000, at 354

11
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rates and charges for other services and equipment provided.”® (Emphasis added.) Additionally,

CenturyTd’s tariff sates “The RCF customer is respongible for al message and/or toll charges

for the portion of a forwarded cdl between the RCF number location and the terminating
telephone.”*® (Emphasis added.) In addition, CenturyTel’ s tariff states that “RCF service may
be denied or may be subject to immediate disconnection if the use of the service would
condgtitute fraud or avoid toll charges with or without the use of the EAS Network.”**

Because Level 3 has stated its bdief that toll charges should not gpply to its traffic, it is difficult

to understand why Level 3 has made a comparison with RCF service.

With respect to EAS sarvice, CenturyTe provides such service through its loca exchange
tariffs, and classfies EAS sarvice as “Interexchange telephone service furnished at flat or
message rates between one or more exchanges.”* This definition dlearly envisions arate above
and beyond the standard subscriber line charge the end user incurs for basic loca telephone
sarvice. In addition, the Revised Code of Washington (RCW) addresses EAS programs and
provides “After determining the amount of any additiond rate, the commisson shdl notify the

subscribers who will be affected by the increased rate and conduct a poll of those subscribers.

10

11

12

See Telephone Utilities of Washington, Inc., WN-U1, Fifth Revised Sheet No. 30.1, Cancelling WN U-1
Fourth Revised Sheet No. 30.1, Advice No. 97-1, effective April 15, 1997.

See Telephone Utilities of Washington, Inc., WN-U1, Origina Sheet No. 30.2, Advice No. 86-27, effective
October 15, 1986.

See Telephone Utilities of Washington, Inc., WN-U1, Origina Sheet No. 30.2, Advice No. 86-27, effective
October 15, 1986.

See Telephone Utilities of Washington, Inc., WN-U1, Revised Definition Sheet No. 5, Cancelling WN-U1
Original Definition Sheet No. 5, Advice No. 87-21, effective January 1, 1988.
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If a Smple mgority votes its gpprova the commission shall order extended area sarvice...” ™
Although Level 3 characterizes its proposed service as being smilar to a “locd” service
offering, it is undeniable that the local services such as EAS and RCF that Mr. Gates references
in his tesimony, take into account that for cals terminating outsde of the locd cdling area,
gopropriate tariffed rates will apply. Under Level 3's reasoning, if their proposed service is
indeed so amilar to EAS and RCF service, perhaps they would agree that applicable tariffed
charges should gpply to traffic that terminates outside of the locd or tariffed EAS calling scopes.
Additiondly, under both EAS and RCF, customers are assgned telephone numbers from the

rate center in which they are physicaly located.

IsLevel 3'sservice comparableto 800-type services?

Yes. Leve 3'ssarvice arangement is nearly identica to the toll-free 800 Interexchange service
offered by IXCs. In an attempt to draw a distinction between its proposed service and 800-
type sarvice, Leve 3 clams that its proposed service is Smilar to FX service in an attempt to
classfy its service as a “locd” service offering. However, the only digtinction between Leve
3's proposed service and 800-type service is that Level 3 seeks to avoid the tariffed access
rates for 800 service, as are currently paid by 1XCs offering the same service. As with “800”
sarvice, Level 3's proposed service would enable Century Tel end user customers to place toll-

free Interexchange cals to Level 3's customers not located within the CenturyTe customer’s

13

Revised Code of Washington (RCW), Title 80 RCW — Public Utilities, RCW 80.36.855, Extended area service
program.

13
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local caling area. Thus, Level 3's customers (ISPs) in distant exchanges would be able to
receive cdls that are ordinarily consdered “Interexchange’ service cdls with no ligbility for
compensating CenturyTe for the use of its network as normally associated with 800 service.
Although CenturyTd end users will be diding a seven digit number in lieu of a traditional 800
number, through Leve 3's use of VNXXs, the cal would be routed by CenturyTd utilizing the
same fadilities and switching functions as required for interexchange cdls. Just because an end
user dids seven digits does not change the fact that the cal itsdf is not “loca” because it does
not originate and terminate to customers physicaly located within the same locd calling area. As
dated in my direct testimony, state commissons have commented on the smilarity between
VNXX service and 800-type sarvice offerings. The South Carolina Public Utility Commission
stated that ““Virtua NXX' aso closdly pardlels 800 service”** Another Commission noted
that Virtud NXX sarvice “is a variant of ‘800° service, which is a recognized interexchange

service”®

It isevident that Level 3's proposed service is comparable to 800-type service.
Why does Level 3 claim that its proposed service isnot comparable to 800 services?
The only sgnificant difference between 800-type service and Level 3's proposed serviceisthe

attempt to use VNXXs to avoid compensating CenturyTel for Interexchange service. By

14

15

Petition of Adelphia Business Solutions of South Carolina, Inc. for Arbitration, (S.C. P.U.C., Jan. 16, 2001)
abs.

Maine Public Utilities Commission Investigation into Use of Central Office Codes (NXXs) by New England
Fiber Communications, LLC d/b/a Brooks Fiber, Docket No. 98-758 and New England Fiber Communications
D/B/A Brooks Fiber Proposed Tariff Revisionsto Introduce Regional Exchange (RX) Service, Docket No. 99-
593; (June 30, 2000) (“Maine VNXX Decision”).

14
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classfying its service as “locd,” Leve 3 bdieves that a “bill and keep” scenario will prevail,

thereby enabling Level 3's use of Interexchange services with no compensatory obligations.

SECTION 251(a) INTERCONNECTION OBLIGATIONS

Have you read the Commission’s Third Supplemental Order (Order) confirming its
jurisdiction in this case?

Yes, | have.

Inits Order, the Commission statesthat CenturyTel isobligated to interconnect with
Level 3 pursuant to Section 251(a). Do you agree?

Yes. The Commisson’'s Order, confirming its jurisdiction in this case, daed that
“...CenturyTd, as a rurd carier, is not exempt from the interconnection requirements of 47
U.S.C. § 251 (a).”*® To my knowledge, CenturyTel has no objection to interconnecting with
Leve 3 pursuant to Section 251(a). In fact, CenturyTel has dready met its obligations to
interconnect with Level 3 under Section 251(a)(1) because it is dready interconnected with

Leve 3 under the exigting access charge regime.

16

Washington Utilities and Transportation Commission Third Supplemental Order Confirming Jurisdiction,
Docket No. UT-023043, In the Matter of the Petition for Arbitration of an Interconnection Agreement

15
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Q.

What arethefederal requirementsfor interconnection under Section 251(a)?

Section 251(a) requires a telecommunications carrier (as defined by the Act) to “interconnect”
with dl other telecommunications carriers, to the extent any such carrier is engaged in providing
telecommunications sarvices to the public.’” The Local Competition Order aso distinguishes
the “duty to interconnect” under Section 251(a) from the obligations imposed under Section
251(c)(2), “Interconnection.”*® The duty to interconnect under Section 251(a) is a duty only to
connect, directly or indirectly. Section 251(a)(1) of the Act states “[€]ach telecommunications
carrier has the duty to interconnect directly or indirectly with the facilities and equipment of other
telecommunications carriers.” It should be noted that CenturyTel is currently interconnected
with Leve 3 through the Public Switched Teephone Network (PSTN) and therefore
CenturyTel has met its obligations under Section 251(a), under the FCC's Local Competition

Order. *°

How has the FCC characterized a telecommunications carrier’s obligations under

Section 251(a)?

The FCC has determined that a telecommunications carrier’ s obligations under Section 251(a)
are limited to an obligation to connect its network to the public switched telecommunications

network and did not include an obligation to trangport and terminate telecommunications traffic

17

Between Level 3 Communications, LLC., and CenturyTel of Washington, Inc., Pursuant to 47 U.S.C.
Section 252, pg. 5, October 25, 2002.
Local Competition Order at 992.

16



10

1

13

14

15

16

17

18

Reply Testimony of R. Craig Cook
Docket No. UT-023043

to another party. The FCC's rules define * Interconnection” as “the linking of two networks for

the mutud exchange of traffic. This term does not indude transport and termination” %

(Emphasis added.) In acase before the FCC, a party argued that the term “interconnection” as
used in Section 251(a) included an obligation to transport and terminate traffic to another
telecommunications carrier.” The FCC disagreed and found that “section 251(a) only requires
AT&T to provide direct or indirect physical links between itsdlf and Complainants.”# In regard
to Section 251(c)(2) obligations, because CenturyTd is a Rura Teephone Company, it is
currently exempt from such obligations. Accordingly, the only statutory obligations imposed on
CenturyTel are contained under Section 251(a), which CenturyTd has dready met by
connecting its network to the public switched telephone network and offering to exchange traffic

with Level 3 under the access charge regime.

Does Section 251(a) require CenturyTel to classify traffic routed to Level 3 as
“local” ?

No. Asdiscussed above, CenturyTe is currently in compliance with Section 251(a) through an
exiding indirect interconnection with Level 3. As such, CenturyTe has no obligation to route
Levd 3 traffic as “loca”. CenturyTe end-user customers can cal Leve 3's ISP customers

regardless of the classification of the traffic. However, Level 3 inggts that its proposed service

18
19
20
21

Id. at 7997.

Id.

47 CFR.515.

In the Matter of Total Telecommunications Services, Inc. and Atlas Telephone Company, Inc. v. AT& T
Corportation, File No. E-97-003, FCC 01-84, rel. March 13, 2001, (Atlas Order).

17
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be categorized as “loca” for the purpose of avoiding the compensatory obligations associated
with the provison of ther Interexchange service offering. If the Commisson, asit suggestsin its
Order, does not have jurisdiction to arbitrate compensation issues related to 1SP-bound traffic,
then the scope of this arbitration appears to be greatly reduced with the primary issue becoming
CenturyTel’ s obligations to interconnect with Level 3 pursuant to Section 251(a). However, as
previoudy discussed, CenturyTd is currently abiding by its interconnection obligations under

Section 251(a).

The Commission also addressed the applicability of Sections 251 and 252 to | SP-bound
trafficin their Order. Do you agree with the Commission’s analysis?

In its Order, the Commission dates. “...the FCC preempted state commission authority over
compensation for 1SP-bound traffic, and did not preempt state commission authority to arbitrate
other issues relating to | SP-bound traffic.”? It isimportant to remember however, that the term
“1SP-bound traffic’ as used by the FCC in the 1SP Remand Order, and referred to by the
Commisson in its Order, refers to traffic in which the end-user customer obtains modem access

to its | SP within the end-user customer’s “local calling area.”** Theissue of Interexchange | SP-

bound traffic was not before the FCC, and its order only considered whether “locd traffic’

reciproca compensation arrangements included “local” 1SP-bound traffic. In addressing this

22
23

Id. at 27.

Washington Utilities and Transportation Commission Third Supplemental Order Confirming Jurisdiction,
Docket No. UT-023043, In the Matter of the Petition for Arbitration of an Interconnection Agreement
Between Level 3 Communications, LLC., and CenturyTel of Washington, Inc., Pursuant to 47 U.S.C.
Section 252, pg. 4, October 25, 2002.

18
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quedtion in the ISP Remand Order, the FCC reaffirmed its prior conclusion that 1SP-bound
traffic that originates and terminates within a loca cdling area is not subject to Section
251(b)(5) obligations because it is interstate in nature, and therefore subject to the FCC's
jurisdiction over interdtate traffic under Section 201 of the Act. Therefore, with regard to
compensation for “loca” 1SP-bound traffic, the Commission is accurate in its assessment of its

jurisdiction.

With regard to Interexchange telecommunications traffic (whether terminating to an ISP or not)
between two locd caling areas, such traffic continues to fal within the existing access charge
regime. When Congress passed revisons to the Act, under Section 251(g), it carved out
Interexchange traffic from the then new Section 251(b)(5) obligations and explicitly preserved
the pre-1996 intercarier compensation mechanisms associated with such  traffic.
Tdecommunications traffic that originates and terminates outside of asingle loca cdling areafel
under the regulatory authority of FCC and Commission approved access tariffs before the Act
and such traffic continues to fal under these access tariffs today. Therefore, the FCC has not
modified the access charge regime for ISP-bound traffic that originates and terminates
outside of a single local calling area and such traffic continues to fdl within the intercarrier

access charge regime for Interexchange traffic.

24

ISP Remand Order at 1113, 24, and 63.

19
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V.

APPROPRIATE REGULATORY AND COMPENSATORY TREATMENT OF

LEVEL 3 SPROPOSED SERVICE

Based on Level 3'sown description of its proposed service, how would you classify
Level 3'sservice?

Level 3's proposed service is unmistakably an Interexchange service offering. Through the use
of VNXX codes, Leved 3 is proposng an inbound toll-free Interexchange service that is
currently being offered by other interexchange carriers (IXCs) in CenturyTel’ s service territory.
The most pertinent agpect pertaining to the classification of Level 3's proposed traffic is the fact
that the service that Levd 3 isintending to provide is not “loca” because it does not originate

and terminate within the same locd calling area.

As discussed in my direct testimony, the date of Washington maintains authority over the
definitions that condtitute loca service. As reviewed and approved by the Commission, the

services provided under the premise of locd service must be within the same loca service

area® However, Leve 3 is not intending to provide any type of locd service within a
CenturyTel service territory.?® Nor do Level 3's proposed services congtitute “basic local

exchange service and business access line and usage service within alocd cdling area.”

25

26

See Telephone Utilities of Washington, Inc., WN-U1, Third Revised Definition Sheet No.8, Cancelling WN
U-1 Second Revised Definition Sheet No. 8, Advice No. 94-21, effective March 1, 1995.
Direct Testimony of Cook (Exhibit RCC-2 at pg. 1).

20



10

1

13

14

15

16

17

18

19

Reply Testimony of R. Craig Cook
Docket No. UT-023043

Furthermore, the Federd Communications Commission (FCC) addresses local service in the

Act. The Act defines “telephone exchange service” as“...service within atelephone exchange,

or within a connected system of telephone exchanges within the same exchange area...”?

Based on Level 3's descriptions of its proposed service, it is gpparent that Level 3 does not

intend to provide service within a telephone exchange or within an exchange area.

AsLevel 3isnot providing a local service,isLevel 3 entitled to alocal interconnection
arrangement with CenturyTel asallowed for under Section 251(c)(2)?

No. The FCC specifies that loca interconnection is limited to the provison of Telephone
Exchange service and Exchange Access within aloca caling area. As discussed in the previous
section, Level 3 will not be providing Telephone Exchange service or Exchange Access service
to end users within CenturyTd’s locd cdling area. As such, Leve 3 is not entitled to locd

interconnection with CenturyTel under Sections 251(c)(2) of the Federd Act, and as previoudy
discussed, CenturyTel has dready met its obligations to interconnect with Level 3 under Section

251(a)(1) by offering to interconnect with Leve 3 under the existing access charge regime.

Moreover, Leve 3's request for interconnection, for the purpose of providing an Interexchange
Service, is not alowed by the Act or the FCC rules. Under Section 251(c)(2), a requesting

telecommunications carrier is not entitled to recelve interconnection solely for the purpose of

27

47 U.SC 153 (47).
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originating its Interexchange traffic,® as stated by the FCC in the Local Competition Order.
Because Leve 3's proposed VNXX service does not originate and terminate within the same
loca cdling area, it is subject to the interconnection obligations established under the FCC's
authority under Section 201 gpplicable to interstate Interexchange traffic, rather than Telephone

Exchange or Exchange Access traffic subject to Section 251 locd interconnection obligations.

Smilar language is used in the FCC's rules, which date that “[a] carrier that requests
interconnection solely for the purpose of originating or terminating its interexchange traffic on
an incumbent LEC's network and not for the purpose of providing to others telephone
exchange or exchange access, or both, is not entitled to receive interconnection pursuant to
Section 251(c)(2) of the Act.”® (Emphasis added.) In the Local Competition Order, the
FCC envisoned that Section 251(c)(2) interconnection obligations would be used to obtain
interconnection “for the purpose of terminating cdls originating from their customers residing

in the same telephone exchange (i.e., non-interexchange calls).”® (Emphasis added.)

Level 3 has dready admitted that it “is NOT seeking to compete for local customers’® in
CenturyTel’s service area and therefore does not intend to provide Telephone Exchange or
Exchange Access to end users within CenturyTel’s service area. Level 3's proposed VNXX

savice merdly seeks to arbitrage the exiding intercarrier compensation mechanisms for

28
29
30

Local Competition Order at 1 191.
47 C.F.R. §51.305(b).
Id. at 1 190.
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Interexchange traffic by atempting to obtain interconnection from CenturyTel under Section

251 rather than Section 201. Thisisin violation of the FCC's Local Competition Order.

Level 3 suggests that the calling scope of its proposed service is not of importance
from a policy per spective. Do you agree?

Definitely not. Thisissueisof key relevance to the case a hand. It is clear that Level 3 seeksto
have this Commisson ignore the importance of jurisdiction as it relates to Level 3's proposed
sarvice, by disregarding the location of Level 3's cusomers. As such, Levd 3 dams that the
physica location of an ISP's modem banks is “...an atificid diginction that should not be
imposed on CLECs, and an improper one.”* (Emphasis added.) In fact, this distinction is not
atificd, as it is a diginction clearly endorsed by the FCC. The term “ISP-bound traffic” as
used by the FCC in the ISP Remand Order, refers to traffic in which the end user customer

obtains modem access to its ISP within the end user customer’s “locad cdling area”* In the

IS Remand Order, the FCC reaffirmed its prior concluson that 1SP-bound traffic that
originates and terminates within a locd cdling area is not subject to Section 251(b)(5)
obligations due to its interstate nature, and is therefore subject to the FCC's jurisdiction over
interstate traffic under Section 201 of the Act.  With regad to Interexchange

telecommunications traffic between two locd cdling areas, such traffic continues to fal within

31
32
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Direct Testimony of Cook (Exhibit RCC-2).
Direct Testimony of Gates at pg. 20.
ISP Remand Order at 1113, 24, and 63.
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the existing access charge regime. The FCC's decision that |SP-bound traffic originating and

terminating between end user and

24



10

1

13

14

15

16

17

18

19

Reply Testimony of R. Craig Cook
Docket No. UT-023043

ISP modems within a single loca cdling area was largdly interdate in nature, merely added
“locd” 1SP-bound traffic to the FCC's existing authority under Section 201 over interstate
Interexchange 1SP-bound traffic. The only digtinction between the two was that the FCC
pronounced that when ISP-bound traffic originated and terminated within a single local
calling area, the proper intercarrier compensation mechanism was “bill and keep.” The FCC
has not modified the access charge regime for 1SP-bound treffic that originates and
terminates outside of a single local calling area and such traffic continues to fal within the

intercarrier access charge regime for Interexchange traffic.

Additiondly, state commissions have addressed calling scope issues and the importance of
jurisdiction as it relates to the trestment of tdecommunications traffic. One Sate commission
dated: “We believe tha the classfication of traffic as ether locd or toll has higtoricaly been,
and should continue to be, determined based upon the end points of a particular cal. We
believe this to be true regardiess of whether a cdl is rated as locd for the originating end
user...”* The commission went on to say: “...we agree...that the FCC's revison of Rule
51.701 has no effect on the jurisdiction of virtua NXX traffic. We agree ...that traffic that
originaes in one locd cdling area and terminates in another locd cdling area would be

considered intrastate exchange access under the FCC's

Florida PSC Order No. PSC-02-1248-FOF-TP, Docket No. 000075-TP, Investigation into Appropriate
Methods to Compensate Carriers for Exchange of Traffic Subject to Section 251 of the
Telecommunications Act of 1996 (Phases Il and 11A), pg. 30, September 10, 2002.
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revised Rule 51.701(b)(1).” *

Level 3 claims that access charges are not applicable to local services, including | SP-
bound traffic. Do you agree?

With respect to local service, yes. When discussing | SP-bound traffic, thisissueis not assmple
as daming an Enhanced Service Provider (ESP) exemption as does Level 3.3 As previoudy
addressed, the FCC has indicated that the location of the customer, in this case, Level 3'sISP
customer, isimperative to determine the jurisdiction of the call, thereby enabling a determination

of the appropriate charges applicable to the call.

When an end user places acdl to an ISP that islocated outside of the locd cadling area, the call
is Interexchange in nature and subject to access charges. Leve 3's VNXX arrangement
enables CenturyTel end user customers to place toll-free Interexchange cdls to Leve 3's
customers located in nonloca exchanges without incurring the appropriate toll charges.
Likewise, CenturyTd’s access charges have been approved by the Commission and FCC and
dlow for recovery of CenturyTd’s cost for providing the service. As with other toll-free
services that CenturyTe provides, CenturyTel is compensated for the provison of service.

With FX sarvice for example, the cusomer must subscribe to locad exchange service in the

foreign exchange and pay transport charges. For the provison of 800-type services, the

35
36

Id. at 31.
Direct Testimony of Gates at pgs. 32-33.
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customer must pay toll charges for cals received, in addition to the interexchange carrier’s

responsbility to pay originating access chargesto CenturyTel.

In his direct testimony, Mr. Gates references a decison by the FCC’'s Wireline Bureau in an
interconnection agreement arbitration in Virginia. The Wireline Bureau recommended adoption
of the CLECs proposed contract language stating that the rating of calls should be based upon
their originating and terminating NPA-NX X codes, rather than their geographic end points.®’
The badis for the Wirdine Bureau’s concluson was tha “rating cals by their geographica
garting and ending points raises billing and technica issues that have no concrete, workable
solution & thistime”*  In other words, the Bureau based its decision on its own doubts as to
the technica feashility of detecting, measuring, and billing such interexchange traffic. However,
Level 3 does not address cetain FCC decisons that contradict the Wireline Bureau's
assessment.  The FCC has considered and rgjected use of assigned NPA-NXX in place of
actua geographic end points of acal in AT&T Corp. v. Bell Atlantic-Pennsylvania.® Inthis
case, the FCC consdered the intercarrier compensation associated with AT& T’ s offering of an
interLATA FX sarvice. The FCC ruled that even though the call was rated as local for the

cdler, AT&T was required to pay access charges for the cdl, because AT& T was ill using

37
38

39

Direct Testimony of Gates at pg. 36 (citing Wireline Bureau Order).

Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of
the Jurisdiction of the Virginia State Cor poration Commission Regarding Interconnection Disputes with
Verizon Virginia, Inc., and for Expedited Arbitration, CC Docket No. 00-218, Memorandum Opinion and
Order at 1286 (Wireline Comp. Bureau, rel. July 17, 2002).

AT&T Corp. v. Bell Atlantic-Pennsylvania, 14 FCC Rcd 556, 587, 71 (1998), reconsider ation denied, 15
FCC Red 7467 (2000).
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access service to complete an interLATA call. The use of aVNXX arangement in thiscaseis
amilar to Level 3's proposed service and was consdered immaterid to the proper regulatory

treatment of the call for compensation purposes.

Level 3 claims that CenturyTel seeks to assess access charges on a Level 3 FX
service? Isthistrue?

Not at al. Asprevioudy discussed, the service that Level 3 seeksto provide is not FX service,
rather an Interexchange service that necessitates the gpplication of access charges. If however,
Level 3 wereto order FX service from CenturyTel, CenturyTel would only assess Leved 3 the

appropriate tariffed rates for its FX service.

Mr. Hunt references an arbitration case in Texas that addressed the equivalent nature
of FX and FX-type services with regard to compensatory treatment. Do you agree
with Mr. Hunt’ s assessment of this case?
Not completely. It is important to consder the Texas Commisson’s specific comments in its
Revised Arbitration Award in Docket No. 24015 which responded to AT&T's proposed
VNXX service offering. The Commission sated the following:
Turning to the individud parties arguments, the Arbitrators reject AT& T's proposal to
use the rate center to which an NPA-NXX is assigned to rate calls for compensation
purposes. (Emphasis added.) AT&T's proposd is problematic in that AT&T (and
perhaps, other carriers) admittedly allow their customers to choose their NPA-NXX
irrespective of geographic location. Since there is no longer a correlation between the

geographic location of the customer and the NPA-NXX, rating calls for compensation
purposes via the rate center to which the NPA-NXX isassigned creates an opportunity

28
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for regulatory arbitrage. For example, carriers could assgn NPA-NXXs to customers
geographicaly outsde of the mandatory local caling area, thereby bypassing the access
charges that might otherwise apply. (Emphasis added.) This proposad is not unlike
AT&T's proposal propounded in Docket No. 21982 that was regected by the
Commission. In that docket, AT& T advocated a cost-based reciproca compensation
rate structure that covered dl traffic that originated and terminated within the same
LATA. The Commisson rgected this AT& T LATA-wide proposa because of the
implications to ILEC revenue streams, such as switched access charges, which were not
fully examined in Docket No. 21982. The Arbitrators rgect the AT& T NPA-NXX
rate center proposal for the same reason.

If Level 3's VNXX service offering is dlowed, it will be able to further expand its toll-free
cdling area by opening additional NPA-NXX codes, resulting in exactly the regulatory arbitrage
the Arbitrators eluded to above. If Level 3 is permitted to do this, additiona carriers will be
forced to violate the Centrd Office Code Assgnment Guiddines through their own number

assgnment procedures smply to compete with Level 3's VNXX service offering.

Level 3 claimsthat CenturyTe isimposing artificial cost on Level 3. How do you
respond?

Thisis smply not the case. Leve 3 dates that: “...imposing access charges on a service that
has heretofore been a locd service would artificidly increese the cost of that service
CenturyTel’ s suggestion to impose switched access charges on Level 3's service would result in
an atificid cogt increase”*  The argument of artificdid codt is fundamentaly flawed and

misplaced in the present case. CenturyTe has not suggested the application of access charges

40
41

Docket No. 24015, Revised Arbitration Award at page 36, (August 28, 2002).
Direct Testimony of Gates at pgs. 40-41.
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on a“loca” service asimplied by Mr. Gates in his testimony. In contrast, Level 3's serviceis
an Interexchange sarvice offering, clearly subject to access charges. Alternatively, if Leve 3
requires CenturyTel to provide a portion of what it refers to as an “FX-type’ sarvice, in this
case, the openrend of the FX-type service, then CenturyTel must be compensated for the
provison of such service, just as it is compensated by any other carrier for the arrangement of
the same service. It should be noted however, that the issue of compensation in this case is not
a cost based issue but rather an issue based upon the proper regulatory treatment of the traffic
in question. CenturyTd is not requesting compensation thet is artificid in nature, only the same
compensation that is currently required for the same service arrangements provided to other
cariers and end-user customers, as provided for in CenturyTe’s FCC and Commission

approved tariffs.

Will CenturyTel incur additional cost to provision Level 3's service?

Depending upon the network architecture and switching functions required, the cost for routing
Levd 3's traffic may not differ from the cost CenturyTe incurs to route smilar traffic.
However, the cost incurred by CenturyTel to provison Level 3's service is not of importance in
thiscase. The only relevant factor in addressing the appropriate compensation is the jurisdiction
of the cdl. Therefore, if Level 3 seeks to originate Interexchange traffic from CenturyTe’s
serving areas, Century Td will assess Interexchange access charges, just asit currently does with
its other IXC customers. It is important to recall that the FCC has not abandoned the access

charge regime for 1SP-bound traffic that originates and terminates outside of a single local
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VI.

calling area. Such traffic continues to fal within the intercarrier access charge regime for
Interexchange traffic. State commissions have dso commented on this issue.  The Horida
Commission Stated:

“We acknowledge that an ILEC's cogt in originating a virtual NXX cdl do not
necessxrily differ from the cods incurred originating a normd locd cdl.
However, we do not believe that a call is determined to be local or toll based
upon the ILEC's cogts in originating the cdll. In addition, we do not believe that
the proper application of a particular intercarrier compensation mechanism is
based upon the cogts incurred by a carrier in ddivering a cdl, but rather upon
the jurisdiction of a cdl as being dther locd or long distance.”** (Emphasis
added.)

Ultimately, it is the jurisdiction of the call that is used to determine regulatory trestment of the

cal.

COMPETITION AND DISCRIMINATORY TREATMENT

Level 3 claimsthat CenturyTd isacting in an anti-competitive manner. Do you agree?
Not at al. Mr. Gates sates in his direct testimony that “...the ILECs do not impose access
charges on their own FX services so to impose such charges on Level 3's service would be
discriminatory and anti-competitive”*® 1f CenturyTel was attempting to levy access charges on
a tariffed FX service, | would agree that such action would be discriminatory. However, as

previoudy addressed, Leve 3 is not providing an FX service. CenturyTd is only seeking to

42
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Florida PSC Order No. PSC-02-1248-FOF-TP, Docket No. 000075-TP, Investigation into Appropriate
Methods to Compensate Carriers for Exchange of Traffic Subject to Section 251 of the
Telecommunications Act of 1996 (Phases|l and I1A), September 10, 2002.

Direct Testimony of Gates at pg. 35.
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asess appropriate tariffed charges for the Interexchange service that Leve 3 is proposing to

provide.

Based upon the manner in which Level 3 is proposing that CenturyTd provison sarvice, it
gopears that Level 3 is the paty utilizing anti-competitive or discriminatory practices. In
contrast to Level 3's assartion that its service is a competitive response to CenturyTel's FX
savice, Levd 3's savice is in fact, an anti-competitive response to IXC's 800-type
Interexchange service. When other carriers choose to provide Interexchange services, the
carriers order access services and compensate CenturyTel in accordance with CenturyTed’s
access sarvice tariffs. By requesting Interexchange services for free or at “bill and keep”
compensation, Level 3 is asking CenturyTe to provison service contrary to exising and
effective tariffs, thereby requedting that CenturyTd discriminate againgt other Interexchange

caries.

Additiondly, Leve 3 impliesthat CenturyTel istrying to prevent an interconnection arrangement
with Level 3 in an atempt to protect its existing revenue streams.** This is not accurate. As
discussed in further detail below, CenturyTe currently provides services to other 1SPsin

CenturyTd sarving territory and has no dispute with the argument that ISP competition is

Direct Testimony of Gatesat pg. 3.

32



Reply Testimony of R. Craig Cook
Docket No. UT-023043

inherently good because consumers have additiona choices. However, other 1SPs competing in

CenturyTd’ s serving aress utilize the appropriate
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regulatory mechanisms to purchase their needed service.

Arelocal dial-up | SPsavailabletoday in CenturyTel’s serving areas?
Yes. CenturyTe currently provides service to other |SPs who provide loca did-up servicesto
CenturyTel customers. CenturyTel’s ISP customers purchase Century Tdl’s tariffed services to

facilitate the deployment of their service.

Level 3 claims their proposed service is a “competitive response” to the
traditional ILEC FX service offerings. Do you agree?

No. Although Level 3 claimsthat their service “is a competitive response to the traditiona LEC
FX service,"* this statement conflicts dramatically with Level 3's previous indications thet it “is
NOT seeking to compete for loca customers’ in CenturyTel’s sarvice area® If one assumed
however, that Level 3 was seeking to compete with CenturyTel on a loca service bads, it
would then become evident that Leve 3 is not seeking to provide an FX service to the same
class of customers that CenturyTd is currently providing tariffed FX service to today. For
Levd 3 to clam that they are providing an dternative to the ILEC' s FX sarvice, Leve 3 implies
that it is seeking to improve upon CenturyTel’s existing service by providing an dternative FX
service option to CenturyTd’s exiging customer base. This is not the case. As previoudy

demondrated, Level 3 is only seeking to administer an Interexchange did-up service for its

45
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Direct Testimony of Gates at pg. 4.
Direct Testimony of Cook (Exhibit RCC-2).
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remotely located ISP customer. In contrag, it is believed that a preponderance of CenturyTel’s
FX customers are business customers who use the FX

service to facilitate two-way communication.

Level 3 claimsthat CenturyTe is withholding a local interconnection agreement from
Level 3 to protect its revenue streams. Is an interconnection arrangement with
CenturyTel necessary for Level 3to provideits proposed service?

No. Mr. Gates dates that “...CenturyTd’s reluctance to continue providing those
interconnection arrangements to Leve 3, has far more to do with CenturyTel attempting to
protect its exiging revenue dreams from competition, more 0 than any cost-based, or
technology driven concern.”*  This is smply not the case. CenturyTe remains prepared to
provide Levd 3 its necessary interconnection in accord with its tariffs for such Interexchange
sarvice offerings. Level 3's desire to obtain aloca interconnection agreement with Century Tel
is not for purposes of providing Telephone Exchange or Exchange Access to customers within
CenturyTd’s service territory, but rather to take advantage of he excluson of reciproca
compensation provisons afforded to locd “ISP-bound traffic’ covered in such an
interconnection agreement. Perhagps of more importance, Level 3 must provide proof to the
numbering administrator, NANPA, that it has obtained or is in the process of obtaining an
interconnection agreement with the incumbent LEC whose territory Leve 3 will be requesting

NPA-NXXs to be rate centered on. Without such an agreement, NANPA will not furnish
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NPA-NXXs that are rate centered on CenturyTel’s exchanges. Assuch, Level 3 sdigtant ISP
customer could not provide the semblance of a “loca” number to its targeted end users in

CenturyTd’s sarving territory.

Although Level 3 believesit isentitled to alocad interconnection agreement, the requirements for
the provison of local interconnection, and CenturyTe’ responghbilities under Section 251 of the
Act remain clear. CenturyTd currently has no obligation to provide local interconnection under
Section 251(c)(2) to Level 3 because Level 3's stated service offering is Interexchange service.
Levd 3's request for interconnection is not for the exchange of locd traffic, but rather, for the
origination of Interexchange traffic, snce Leve 3 straffic does not originate and terminate in the

same locd caling area.

CenturyTel has tariffed service options that will accommodate Level 3's intended service
offering, including FX and 800-type sarvices. Level 3 will not have to negotiate a loca
interconnection agreement to receive ether of these two services. Likewise, CenturyTd is
willing to work with Level 3 to find dternative Interexchange tariffed options that will facilitate

Level 3's proposed service deployment.

Level 3 suggeststhat CenturyTel isattempting to impose ILEC technology on Level 3.

|sthisthe case?

47

Direct Testimony of Gates at pgs. 3-4.
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No. Leve 3 dates that “CenturyTd is trying to “pigeon hole’ Level 3's service into a
traditiond, pre-divedtiture framework” and goes on to say that “The Commisson should not
force carriers — and especidly not new entrants — to use the same technology as the incumbents.
To do so would discourage the development and deployment of new technologies.”*
CenturyTd isin no way attempting to dictate to Level 3 how it should engineer its network. If
Level 3 has advanced technology it seeks to deploy for the betterment of its customers,
CenturyTed has no desire or intent to difle such an offering. Likewise, if Level 3 chooses not to
employ CenturyTd’s “legacy” network and rather, use its own network or the network of
another carrier to provision its service, CenturyTel has no issue with such adecison. However,
to the extent that Level 3 chooses to enter CenturyTd's territory and originate Interexchange
traffic on CenturyTd’s network, CenturyTd is obligated by its FCC and Commission approved
tariffs to provide such Interexchange services a the same quality and rates afforded to any
carrier who requests such services. It is mideading for Level 3 to characterize its service as
being technologically advanced or superior to CenturyTd’s network when in fact, there appears
to be no advanced or digtinctive Level 3 “technology” offered within the loca caling area of
CenturyTel, only an NXX tha would be assgned to a CenturyTe rate center to bypass

standard Interexchange access charges.

Does CenturyTe object to the type of service Level 3 proposes to provide to its

customer ?

Direct Testimony of Gates at pgs. 18.
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No. Levd 3's atempt to provide did-up transport services to its ISP customers in distant
locdlities is not objectionable.  Only the manner in which Levd 3 seeks to obtan an
Interexchange service with no regulatory or compensatory obligations is problemdtic.
CenturyTel currently offers Interexchange services to other IXCs as well as the necessary,
regulated services that other 1SPs require to provide their services, dl a appropriate
Commission gpproved rates and terms. CenturyTel’s objection relates to Level 3's attempt to
obtain a regulated Interexchange service offering without accepting any of the regulatory or
compensatory responshbilities associated with the acquigtion of such service. Levd 3 may
provide any service it chooses to its customers, but should not expect for CenturyTe to

subgdize its service to the detriment of CenturyTel’s customers.

IsLevel 3requesting CenturyTe and itsend usersto subsidize its proposed service?

Yes. As previoudy discussed, for CenturyTe to accommodate Level 3's proposed
Interexchange service offering any differently than it furnishes the same service to other
telecommunications providers who provide the identical inbound Interexchange service, and
who are assessed the appropriate tariffed charges for access service, would clearly be
discriminatory on the part of CenturyTel, and a subsidy to the benefit of Level 3. Asthe FCC
recognized in its Unified Intercarrier Compensation NPRM, “access charge rules ... govern
the payments that interexchange carriers (“IXCs’) ... make to LECs to originate and terminate

long-distance calls;, and reciproca compensation rules ... govern the compensation between



10

1

13

14

15

16

17

18

19

Reply Testimony of R. Craig Cook
Docket No. UT-023043

VII.

tedlecommunications carriers for the transport and termination of locd traffic.”*® To designate
Leve 3ssarviceas“locd” would, in effect, grant it awalver of access charges for traffic that is
not between two end users in the same loca calling area. Such an dlowance would disrupt the
intrastate and interstate intercarrier access charge compensation mechanisms the Commission

and the FCC have established.

Through the use of VNXX codes, Level 3 is atempting to provide below-cost toll-free did-up
sarvice to its ISP customers, dlowing CenturyTe to pick up the tab. Any costs associated with
Leve 3's service should be borne by Leve 3, who as standard economic principles dictate, will
pass the cost of service on to its customers, the ISPs. In turn, the ISPs will price their products
to consumers as market conditions alow. CenturyTe’s loca customers should not have to pay
for Leve 3'scog of providing this service to end users who are located outside the local caling

area.

MARKET AND CONSUMER IMPLICATIONS

Leve 3 claimsthat without “ FX-type” services, consumerswill have fewer optionsand
would beforced to maketoll calls. Do you agree?
No. Consumers currently use many dternatives to avoid toll charges, such asloca number dia-

up ISP service, FX service, and 800-type services. Level 3 contends however, that the market

49

Unified Intercarrier Compensation NPRM at 1 6.
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will somehow be in turmoil if Leve 3 is not permitted to offer its virtua NXX products in
concurrence with complete rdief from the standard regulatory obligations associated with such
savices. Leve 3 quedtions “What incentive will any carrier have to serve ISPs when the
economics of such sarvice are o discouraging, and have no rdationship to cost?’*® The
answer to that question is the proposition of another question: What incentive do carriers and
ISPs currently have to provide such service? There are currently many carriers and 1SPs that
provide the type of toll-free did-up ISP access that Level 3 proposes, while properly

compensating the affected carriers for their costs.

Level 3 claims that if VNXX calls are treated as toll calls, consumers face “ sharp”

increasesin their cost to accesstheinternet. Do you agree?

Absolutely not. As stated above, consumers currently have a wide array of choices avalable
for access to the internet.  Just because Leved 3 is not provided a “free ride’ to the extent that
tariffed Interexchange offerings would be provided a no charge, this does not correlate to
increased cost to the consumers. In fact, competition is currently so great that 1SPs are
continuing to lower their prices for did-up access — without the type of subsidy that Level 3 is

requesting in this case,

IsLevel 3 providinga*“creative’” or “innovative’ network solution?

Direct Testimony of Gatesat pg. 40.
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As previoudy discussed, it gppears that Leve 3 is amply seeking regulatory arbitrage through
the use of VNXX codes. Whether or not there is a red innovative solution thet Leve 3 is
providing its ISP customers is not in question.  With respect to any “innovative’ solution that
Leve 3 proposes to offer to end user consumers who may utilize Level 3's supposed “locad”
did-up number to access their ISP, it appears tha the only innovation is the proposed
implementation of a relatively new mechanism, VNXX codes, that would enable Leve 3 to
bypass the toll charges that are normally associated with the type of Interexchange traffic that
Levd 3 seeks to provide. The method of obtaining originating Interexchange traffic from
CenturyTd’s end-users through the establishment of a Point of Interconnection (POI) within
CenturyTel’s serving territory appears to be the same method of interconnection used by any
interexchange carrier seeking to originae Interexchange switched access traffic from

CenturyTel’ s end user’ stoday.

Does CenturyTd’s proposal provide for a competitive advantage?

No. CenturyTe currently provides service to I1SPs in its serving territory and those ISP
customers abide by the same regulatory requirements as any carrier to obtain access to
CenturyTel end users. CenturyTd does not and will not impede the entry of competition.

However, CenturyTe should not be expected to subsidize the business of new market entrants
or the business of their ISP customers, through the disregard of existing Commission and FCC

gpproved tariffs for such Interexchange service.

a4
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Q.

Level 3 claimsit is common for NXX codes to be assigned to customers who are not
located in the local calling area wherethe NXX isassigned. IsLevel 3'sproposed use
of VNXXs compliant with industry ssandard number assgnment practices?

No. The full magnitude of VNXX utilization throughout the indusiry cannot be completely

cdculated at thistime. However, it is safe to say that regardiess of the extent to which VNXX

code utilization has burgeoned, the use of VNXX codes in generd, and the use of VNXX

codes that Level 3 proposes in the present case, are not compliant with industry standards and

will certainly have an impact on numbering resources.

As dated in my direct testimony, the Centrd Office Code Assignment Guiddines establish
uniform, industry-wide procedures for the assgnment of codes to dl qudifying cariers in
competitive markets and protect the nation’s limited numbering resources. In order to receive
an NPA-NXX code, a carrier represents to NANPA that when it assigns numbers from these
codes to its customers, it will do so for customers physicaly located in the designated rate
center boundary. In the case of the saervices Level 3 is providing to its customers, this

representation isincorrect.

State commissions have agreed with this assessment.  The Horida Commission stated: “We
believe that a comparison of NPA/NXXs is used as a proxy for determining the actua physica
location of the particular cusomer being caled. In other words, the NPA/NXX provides a

reasonable presumption of the physica location of a customer as being within the cdling area to

V)
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which the NPA/NXX is homed.”** The result of Level 3's proposed service will clearly violate

the established industry guidelines governing the assgnment of NPA-NXX codes.

Should the rating of calls be based upon the jurisdiction of the end user or the rate
center upon which the NXX isassigned?

As previoudy discussed, this question is one of the most important issues addressed in this case.
It is Level 3's contention that the location of the cdled party (Level 3's ISP customer) is not
relevant for purposes of determining the jurisdiction and ultimately the appropriate rating of such
traffic being sent to that customer. However, other Commissions have disagreed. For example,
the Florida Commission stated: “We disagree with the ALEC position that jurisdiction of traffic
should be determined based upon the NPA/NXXs assigned to the cdling and caled parties.
Although presently in the industry switches do look a the NPA/NXXs to determine if acdl is

locd or toll, we bdieve this practice was edablished based upon the undersanding that

NPA/NXXs were assgned to customers within the exchanges to which the NPA/NXXs are

homed.” ** (Emphasis added.)

51

52

Florida PSC Order No. PSC-02-1248-FOF-TP, Docket No. 000075-TP, Investigation into Appropriate
Methods to Compensate Carriers for Exchange of Traffic Subject to Section 251 of the
Telecommunications Act of 1996 (Phases |1 and [1A), pg. 30, September 10, 2002.

Florida PSC Order No. PSC-02-1248-FOF-TP, Docket No. 000075-TP, Investigation into Appropriate
Methods to Compensate Carriers for Exchange of Traffic Subject to Section 251 of the
Telecommunications Act of 1996 (Phases |1 and I1A), pg. 30, September 10, 2002.
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VIII.

CONCLUSION

It is clear that Level 3 is attempting to employ regulatory arbitrage through its use of VNXX
codes, and claims that its proposed service is “locd” in an effort to avoid the standard and
regulatory treatment afforded its Interexchange service. | have illudraied the fact that
CenturyTe not only recognizes its interconnection obligations pursuant to Section 251(a), but in
fact, is currently abiding by these obligations. | have shown that the jurisdiction of the Level 3's
sarvice is a crucid eement in determining the gppropriate regulatory and compensatory
trestment that applies to its traffic. As such, the Commisson should find that intercarrier
compensation is based on the geographica beginning and end point of the cdls, and conclude
that Level 3 must pay CenturyTe originating access charges. As | have demondrated,
CenturyTd is in no shgpe or form, acting in an anti-competitive or discriminatory manner. In
fact, it is Level 3's proposed service that is discriminatory in nature. | have explained how Leve
3's proposed sarvice offering, Virtud NXX (VNXX), violates the established industry
guiddlines and threstens the nation’s limited numbering resources. Findly, CenturyTd’s locd
customers should not be required to defray Level 3's or its ISP customer’s costs of providing

this service to end users who are located outside of the local cdling area.






