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BEFORE THE WASHINGTON UTILITIESAND TRANSPORTATION COMMISSION

In The Matter Of
Docket No. UT-013097
TEL WEST COMMUNICATIONS, LLC
TEL WEST'S PREHEARING BRIEF ON
Petition For Enforcement Of Its Interconnection OPERATOR SERVICE/DIRECTORY

Agreement With Qwest Communications Pursuant SERVICE AND BILLING ISSUES
To WAC 480-09-530

There ae three smple issues in this proceeding, dthough it might seem
differently based on the mountain of testimony and data requests served by Qwest: (1) whether
the Current Agreement between Td West and Qwest ("Current Agreement”) requires Tel West
to accept and pay for operator service/directory assgtance ("OSDA"™); (2) the legd
consequences of the fallure of Qwest's blocking services for OS/DA to function correctly; and
(3) whether Qwest has met its duty to expedite billing disputes. The answer to these questions is
cdear. Under the plain terms of the Current Agreement, Tel West does not have to accept or pay
for OSDA sarvice. Also, Td West should not have to pay for blocked services when blocking
fals. Fnadly, Qwes has faled to expedite hilling disputes, which is evident from the fact that
some of them have lingered unresolved for more than ten months. Qwedt's response to these
issues in its tedimony is dmply an effort to confuse the Commisson by ignoring relevant

language in the Current Agreement and its negatiations with Tel West on these issues.
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A. TEL WEST IS NOT REQUIRED TO ACCEPT AND PAY FOR OSDA CHARGES UNDER
THE CURRENT AGREEMENT.

Under the Current Agreement, Te West only must pay for OSDA sarvice if it
"accepts' them from Qwest. Td West specified that it did not want to pay these charges during
negotiations of the Current Agreement, and Qwest complied by forwarding an agreement that
met Td West's requirements and specificdly eiminaied the requirement under the previous
interconnection agreement  ("Fird¢  Agreement”) that Ted West must accept these services.
Accordingly, the Current Agreement supports Tel Wedt's interpretation, regardless of whether
this Commission determines that the agreement is unambiguous or whether it must refer to

extringc evidence to interpret itsterms.

1. The Current Agreement unambiguoudy sates that OS/DA are optiona services.

A contract is unambiguous when a reading of the contract as a whole leads to only
one meaning. Jacoby v. Grays Harbor Chair & Mfg. Co., 77 Wn.2d 911, 917 (1970). When an

agreement is unambiguous, the Commisson must apply it as written:

With the terms of a contract teken as a whole are plan and unambiguous, the
meaning of the contract is to be deduced from language done, and it is
unnecessary for a court to resort to any aids to construction.

Jacoby, 77 Wn.2d at 917; Pepper v. Evanson, 70 Wn.2d 309, 313 (1967); Shauerman v. Haag,
68 Wn.2d 868, 873 (1966); Ross v. Harding, 64 Wn.2d 231, 237 (1964). As explained below,
the Current Agreement agpproved on October 31, 2001 unambiguoudly provides that OS and DA
are optiond services.

Fird, the Current Agreement dtates that Tl West only receives OS and DA if it
"accepts’ them from Qwest:

! In 1998, Tel West entered into a resale agreement with Qwest in Washington. The First Agreement
expired on August 1, 2001, but remained in effect pending the approval of a new agreement. Qwest and
Tel West entered a new interconnection and resale agreement, which is the Current Agreement, that was
approved on October 31, 2001, in Docket UT-013086. The First and Current Agreements are referred to
collectively as the "Agreements.” Tel West has ordered residential service for resale under the
Agreements from Qwest since 1998.
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[1]f Qwest provides and CLEC accepts Qwest's directory assstance service or
operator services for CLECs resold local Exchange Service lines, IntraLATA,
such directory assstance and operator services may be provided with branding as
provided in the Ancillary Services Section of this Agreement.

Current Agreement at §6.2.9 emphasis added). By saying "[i]f. . . CLEC accepts’ OSDA, the
Current Agreement gives Td West the right to accept or rgect OSDA services. This provison
anticipates that Td West may want to use an dternative OS and DA provider or no provider at
dl.

Td West has never "accepted” OSDA from Qwest. To the contrary, Te West
has dways rgected it by consgently informing Qwest that it does not want OS/DA for its lines.
Swickard Test. at 4, 1. 8-14. For example, prior to the effective date of the Current Agreement,
Mr. Swickard frequently complained to Qwest's account representatives that it was unreasonable
for Qwest to force Tl West to order and pay for OSDA when Tel West did not want these
savices. Id. Then, after the Current Agreement became effective on October 31, 2001,
Mr. Swickard informed Qwest billing account managers that T West would no longer accept
these sarvices from Qwest. Id. At 4, Il. 15-19. The only reason Tel West Hill pays for these
services and blocking for them is because Qwest unlawfully forces Tel West to do so.

Second, the Current Agreement contains an ordering procedure for OSDA that is
separate from the ordering procedure for residential services, which proves that it is a separate
unbundled service. The Current Agreement dates that "CLEC will order Directory Assstance
Service by completing the questionnaire entitled 'Qwest Operator Services/Directory Assstance
Questionnaire for Loca Service Providers' " Current Agreement at §10.5.4, and that "CLEC
will order Operator Services by completing the '‘Qwest Operator Services/Directory Assstance
Quedtionnaire for Loca Service Providers' " Current Agreement a 8§ 10.7.4. Obvioudy, there
would be no separate ordering procedures if OS/DA were bundled with residential service, as
Qwest argues. Ted West has never submitted this questionnaire and has not ordered these
services.
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Third, nothing in the Current Agreement requires Tel West to purchase OS and
DA as pat of a bundled package with resdentid servicee Qwest has never identified any
specific language bundling these services, and its fallure to do so demondrates that these terms

are not there.

2. Extringc evidence dso proves that T West is not required to accept, order or
pay for OSDA.

As dated above, the Current Agreement, by its clear terms, provides that OS/DA

are optiona services that Td West may accept or rgect. If this Commisson believes that the
Current Agreement is ambiguous and requires interpretation, it should consder extrindc
evidence, including the parties intent, to resolve the ambiguity. See Michak v. Transnation Title,
108 Wn. App. 412, 423 (Div. 1l 2001). However, the intent of paties is determined by
examining the "objective manifestations’ of their intent, which means ther actions, rather than
ther subjective, undisclosed intent. Chatterton v. Business Valuation, 90 Wn. App. 150, 155
(1998) femphasis added). A court cannot dlow one party's "double-secret” interpretation of a
word used in a contract to undermine the other party's justified expectations as to what that word
means. Scribner v. WorldCom, Inc., 249 F.3d 902, 908 (9" Cir. 2001). As explained below,
under al avalable extringc evidence and principles of contract interpretation, it remans clear

that Tel West is not required to accept OSDA.

@ The parties negotiations support Tel West's interpretation.

Courts may consder negotiations prior to or contemporaneous with adoption of a
contract when determining the meaning of the contract, whether or not the negotidtions are
integrated into the contract. Hall v. Custom Craft Fixtures, Inc., 87 Wn. App. 1, 8 (Div. 1l 1997).
In this case, the negotiations of the Current Agreement demonstrate beyond dispute that OS/DA
are optiond. Don Taylor, a negotiator for Tel West, specificdly informed Nancy Donahue of
Qwest during the negotigtions of the Current Agreement that Td West wanted a new

interconnection agreement that no longer required TedWest to order and pay for OSDA.
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Swickard Test. a4, 1.20 to 5, I. 11. Subsequently, Mr. Taylor sent a letter to Ms. Donahue
dated May 10, 2001 that specificdly ligs "the items Te West needs to see in its new
interconnection agreement with Qwest." Exhibit A to Swickard Test. a 1. One of these items is
"[n]o requirement to buy and resdll unwanted products (e.g., OSDA)." |d.

Qwest's response shows that it accepted Tel West's proposa. It forwarded the
Current Agreement for signature to Tel West containing language dlowing Td West to accept or
rgect OS/DA service, as explained in the preceding section. Current Agreement at 86.2.9. The
words "[i]f ... CLEC accepts' in the Current Agreement are different from the pardle section in
Tel West's First Agreement, which dtated that "[a]s part of the resold line, USWC provides and
Reseller accepts, at this time operator services, directory assstance, and IntraLATA long
distance with standard USWC branding." First Agreement at IV.E.9 (emphasis added). Qwest's
addition of this conditiond language in response to Td West's request objectively manifests an
intention to make OSDA optiona in the Current Agreement. Qwest never informed Td West
during the negotiation of the Current Agreement that it intended to force Tel West to accept and
pay for OSDA, or that resdential access line service and OSDA were bundled. Swickard Test.
asll. 4-11.

Qwest may now clam that it never meant to make OSDA sarvice optiond.
However, its unexpressed intentions regarding the change in OSDA language from the First

Agreement to the Current Agreement carry no weight.

(b) The Commisson should condrue any ambiguity aganst Qwest
since Qwest drafted the Current Agreement.

Courts "congrue ambiguities agang the drafter of a document” Riss v. Angel,
80 Wn. App. 553, 557 (Div. | 1996), amended, review granted, 129 Wn.2d 1019, affirmed and
remanded, 131 Wn.2d 612. Here, Qwest drafted the Current Agreement and forwarded it to
Tel West for ggnature.  If Qwest wanted different language, it could have written it. In fact, dl

Qwest had to do was to leave the language the same as in the First Agreement. Qwest was on
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notice that Tel West was interested in this issue, through Mr. Taylor's communications with
Ms. Donahue. Swickard Test. at p. 4,1. 20to 5, . 11.

Obvioudy, Qwest now regrets its handling of negotiations with T West and its
decison to enter the Current Agreement as written. Despite this Qwest must follow the
agreement it Sgned. That agreement, and the accompanying negotiation sessons, meke it clear

that Tel West has the option of accepting or rgecting OSDA and any associated charges.

(© Qwest should collect OSDA charges from end users, not
Tel Wedt.

Qwest's contract for ancillary services like OS/DA is with the end user, not
Tel West. When Qwest provides OS or DA services, Qwest brands the cdl, states "[t]hank you
for usng Qwes," and completes the cal. Swickard Test. a 6, Il. 19-21.  With collect OS toll
cdls, Qwest's OSP divison cdls the end user and verifies that it can bill them. Swickard Supp.
Test. at 3, Il. 22-25. During this process, Tel West has not agreed to accept these charges and it
isnot ligble for them. So, Qwest should collect these charges from end users.

Te Wedt's decison to resdl Qwedt's resdential service does not make it Qwedt's
collection agent. The Current Agreement does not date that Td West is jointly and severdly
ligble for the charges the end user makes, that Td West is Qwedt's collection agent for them, or

that Td West isthe customer's agent. In fact the Current Agreement States that:

Except for provisions herein expressly authorizing a Party to act for another,
nothing in this Agreement shall constitute a Party as a legal representative or
agent of the other Party, nor shdl a Party have the right or authority to assume,
creste or incur any ligbility or any obligation of any kind, express or implied,
agang or in the name or on behaf of the other party unless dherwise expresdy
permitted by such other paty. Except as otherwise expresdy provided in this
Agreement, no Paty undertakes to perform any obligation of the other party
whether regulatory or contractud, or to assume any responshility for the
management of the other Party's business.

Current Agreement at 8§ 5.14.1(emphasis added). Te Wes is not Qwest's collection agent for

services it does not resll, so collection for these charges is Qwest's respongbility.
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The reason that Qwest chooses to cram charges on Tel West rather than recover
them from end users is that it is easer for Qwest to recover them from Td West. Clearly, Qwest
is making its bad debt problem regarding OS/DA into Td West's bad debt problem by cramming

these charges.

(d) Qwest cannot bundle OSDA with residentia service because they
ae provided by different Qwest divisons subject to different

regulaions.
Qwest is a dngle corporate entity that does busness in a number of markets,

including loca exchange, operator services, and directory assstance services. In response to
Tel Wedt's Petition, Qwest attempts to blur the digtinction between these three digtinct lines of
business, just as it atempts to bundie them together for provisoning purposes. Loca exchange,
a monopoly service, is what Td West has ordered and resdlls. Except for certain larger users, the
Commisson 4ill regulates it as a monopoly under tariffs. OS and DA, on the other hand, are
competitive and generdly provided under price lid. Qwest Corp. Price Ligt, §6.2.4.A.3.6.
(DA); §6.21.E4.b(OS). Therefore, Qwest cannot bundle OSDA with residential service.

In redity, Qwest does not cran OSDA on Td Wed's hills because they ae
bundled with resdentid service, but because it can do 0 as the monopoly provider of locd
access sarvice. Although OS and DA should be competitive services, Qwest uses its control over
locd exchange services to give advantages to its OS and DA divisons. It does this in two ways.
Fird, it makes it eeder for end users and CLECs to access its own OS and DA by making Qwest
the OS and DA provider by default. End users and CLECs must take extra steps and/or incur
extra costs to access other OS or DA providers. Second, Qwest crams the charges of its own OS
and DA divisons onto its locd exchange hills of end users or CLECs. The latter advantage is
the subject of Tel Wedt's petition. No other OS or DA provider has the leverage to force
TelWest to bill and collect ther OS and DA charges the way Qwest can, even though the
Tel West locd exchange provides "access' to them aswdll.
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3. Owest's interpretation of the Current Agreement is contrary to its plain meaning.

Qwed's tetimony largely ignores both the rdevant language in §6.29 of the
Current Agreement giving Td West the option of accepting OS/DA and the negotiations that led
to that language, probably because these are not rebuttable. Instead, Qwest focuses on contract
terms that contain language of generd gpplicability. This is smply an effort to digort the plan
meaning of the Current Agreemen.

Firg, Qwest believes that §6.29 does not actudly give Te Wes the right to
refuse to accept OS/DA service. Qwest admits that, under 86.2.9, "Tel West does indeed have
the choice or option of obtaining OSDA from Qwest, but is not required to do so." Malone Test.
a 3, Il. 22-24. Qwest then argues that this section redly means that Td West obtains "access' to
Qwest's OSDA. Id. In doing so, Qwest smply ignores the terms "[i]f ... CLEC accepts,” upon
which this case turns. This violaies the basc tenet that each term in an agreement must be
condrued in a way that gives it meaning. Public Util. Dist. No.1 v. Wash. Public Power,
104 Wn.2d 353, 373 (1985). Qwest never explains why Tel West has the option of accepting
OS/DA yet has no option of whether or not to pay for it.

Qwest dso mistakenly believes that §6.3.5 requires Tel West to pay for OSDA
charges.

CLEC agrees to pay Qwest when its end user activates any services or features
that are billed on a per use or per activation basis (e.g., continuance redid, last
cdl return, cal back cdling, cdl trace) subject to the gpplicable discount in
Exhibit A as such may be amended pursuant to this section. With respect to dl

such charges, Qwest shdl provide CLEC with sufficient information to enable
CLEC to hill itsend users.

Current Agreement at 8§ 6.3.5 (emphasis added). Mogt importantly, this section presumes that
Td West has agreed to "accept” OS/DA sarvice from Qwest under §6.2.9. Ted West has not
dore s0. Also, §6.35 contans generd language about pay-per-use sarvices that ae dl
cdassfied as "Cusom Cdling Services” Qwest Corp. Taiff WN U-40, 85.4.3. The Custom
Cdling Services Tariff contains rates "per activation.” Id., 85.4.3.D.3. Not one of the examples
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in 8 6.3.5 of the Current Agreement is an OS or DA service. Nor do the OS and DA price lists
track the "per activation” or "per uss' language of 8§6.3.5. Unlike §6.2.9, §6.3.5 does not
mention OS/DA. "[W]hen there is an incongstency between a generd and a specific provison
of a contract, the specific provison ordinarily qudifies the meaning of the generd provison.”
Mayer v. Pierce County Medical Bureau, Inc., 80 Wn. App. 416, 423 (1995). So, the specific
language regarding OSDA in §86.29 controls, not the language of Section6.3.5, which is
specific to Custom Cdling Servicesinstead.

Smilaly, Qwest midnterprets 8§ 6.1.1, which is the section that discusses what
sarvices Qwest offers for resde. Qwest bdieves that this section means that Td West has
"access' to OS/DA and therefore has agreed to resdl it. Qwest is wrong. Under 86.1.1, as
supplemented by the sentence Qwest failed to include in its testimony:

Qwest shdl offer for resde a wholesde rates any Teecommunicaions Service
that it provides a retail to subscribers who are not Teecommunications Carriers,
subject to the terms and conditions of this Section. All Qwest retall
Telecommunications Services are available for resde from Qwest pursuant to the
Act and will include terms and conditions (except prices) in Qwest's gpplicable
product Taiffs, Catdogs, Price Lidts, or other retail Telecommunications Services
offerings.  To the extent, however, that a conflict arises between the terms and
conditions of the Tariff, Catalogs, Price List, or other retail Telecommunications
Services offering and this Agreement, this Agreement shall be controlling.

Current Agreement at 86.1.1 (emphasis added). This section does not gate that Tel West agreed
to resdl OS/DA, that Tel West has access to OSDA, or that it must pay for these services. Also,
this section says nothing specifically about OS/DA service.  As noted above, specific contract
terms supercede terms of generd applicability. Additiondly, the itaicized text above shows that
the Current Agreement trumps the tariff, to the extent there is a conflict. So, Qwest cannot clam
that the tariff requires Tel West to accept OS/DA.

Qwedt's gpparent contention that TelWest has agreed to resdl OSDA is
ridiculous, snce Td West has objected to these services for years. Te West's price list contains
no prices, terms, or conditions for provison of ether OS or DA. The only time Td West
atempts to collect OS/DA charges is when it is making an attempt to mitigate damages Qwest
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imposes on Td West, and it rarely does this because it is not cost-effective. Swickard Tedt. at 6,
II. 7-21. In fact, Tel West cannot resdl many of the services Qwest crams on Td West. For
example, Te West cannot resell collect @ls because Qwest provides the cdling party with a rate
quote at Qwest's tariffed or price-listed rates. Swickard Supp. Test. at 4, Il. 22-26. That rate
quote caps the rate and thereby prevents Tel West from assessing a resde markup.

Findly, Qwest believes tha the definition of basc exchange tdecommunications
sarvice supports its interpretation because it dates that Tel West has "access' to OS/DA. Agan,

Qwest has misinterpreted the Current Agreement, which provides:

"Badc Exchange Tdecommunications Service' means a sarvice offered to end

users which provides the end user with a telephonic connection to, and a unique

locd telephone number address on, the public switched telecommunications

network, and which enables such end user to generdly place cdls to, or receive

cdls from, other dations on the public switched tedecommunications network.

Basc reddence and busness line savices ae Badc  Exchange

Tdecommunications Services As used soldy in the context of this Agreement

and unless otherwise agreed, Basc Exchange Tdecommunications Service

includes access to ancillary services such as 911, directory assistance and operator

services.
Current Agreement a 84.7 (emphasis added). "Access" as used in this section, means that
these services are avalable if the CLEC chooses to accept them, not that it must accept, order,
and pay for them. This is clear from the rest of the Current Agreement. For example, under the
Current Agreement, Tel West has "access' to pole attachments. "Qwest will provide CLEC with
access to avalable pole atachment space for the placing of facilities for the purpose of
tranamitting Telecommunications Services" Current Agreement & 8 10.8.1.1 emphasis added).
Tel West dso has "nonrdiscriminatory access to unbundled network elements on rates, terms and
conditions that are non-discriminatory, just and reasonable” Id. a §9.1.2 @mphasis added).
Te West has 'access to the same 911 trunks used for Qwedt's retail end-users which extend from
the Qwest end office switch to the basic 911 PSAP or the E911 tandem.” Id. a §10.3.7.5

(emphasis added). Obvioudy, the term "access' means that the service is avalable if CLEC
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orders it or agrees to accept it. Qwest has not identified any portion of the Agreement which
States otherwise.

Even if Qwest were correct about the meaning of access (which is not the case),
847 expredy dates that access is included "unless otherwise agreed.” The parties clearly
agreed otherwise in this case. Td West expressly negotiated an end to payments for OS/DA
sarvices, and Qwest responded by forwarding the Current Agreement which contained language
in 8 6.2.9 meeting Td West'srequirements. Swickard Test. a 4,1. 20to 5, 1. 11.

B. QWEST'S BLOCKING FEATURES DO NOT WORK AS THEY ARE DESGNED, DUE
TO QWEST'SOWN ACTIONS.

As dtated above, Tel West believes that it has no obligation to accept and pay for
OSDA savice under the Current Agreement, regardless of whether it orders blocking services
or not. Even if it did, it would a least have the right to blocking features that work. Yet Qwest's

blocking features consstently fail to block these cdlls.

1. Billed number screening service often does not function correctly.

T West orders a service cdled billed number screening service ("BNS'), which
is intended to prohibit collect and/or third number hilled cals from being charged to BNS
equipped numbers. Swickard Supp. Test. a 2, Il. 4-9. Te West dso informs its customers that
they may not accept collect calls. However, Qwest attempts to bill Td West for these cdls.

Qwest, not Tel West, should be responsble for these cdls. These cdls dip by
BNS because Qwest does not properly execute a "line information data base dip" ("LIDB dip").
A LIDB dip is a computer inquiry that reveds what redtrictions and blocking are on the line,
which includes BNS. Operator service providers perform a LIDB dip for dl collect cals to
determine whether they may assess charges on aline to be billed.

To the best of Td West's knowledge, Qwest's OSP arm, which is a separate
divison from Qwedt's regulated locd exchange entity, is the OSP for dl collect cdls resulting in
the disputed OSP charges. Swickard Supp. Test. at 2, . 22-26. So, Qwest's OSP divison had a
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duty to perform a LIDB dip before charging Td Wedt's lines for these calls. Had it done <0, it
would have learned that Tel West ordered BNS for dl its lines. Apparently, Qwest does not
protect itsdlf by performing aLIDB dip in some circumstances.

A billing emal tha Qwex sent to TdWest in April 2001 explans Qwedt's
unreasonable actions regarding collect cdls originating from correctiond  facilities.  Qwest
Response to Te West No. 01-011 a 10. Qwest's OSP divison is the OSP for numerous
correctiond facility cdls billed to Tel West, so Qwest had a duty to take reasonable steps to
ensure that it may bill a cdl to a paticular line. This includes conducting a LIDB dip usng the
most current information avalable.  Yet according to the hbilling emal, [CONFIDENTIAL
INSERT NO.1] Qwest wants to dump the duty to update the LIDB data base on Td West,
which is improper because Tel West has nothing to do with these cals. Qwest, as both the OSP
and the operator of the CPE a the facilities bears this responghility, if it exigss The only
reasonable gpproach is for Qwest's OSP to perform an LIDB dip using correct data like al other
OSPs. Ex. Swickard Supp. Test. a4, Il. 3-7 (Swickard). Since Qwest's OSP has chosen an
unreliable method of screening, it should bear the codts of its poor decisonmaking.

Of course, Td West is dso not responsible for these charges under Qwedt's tariff,
as the billing emaill suggests. The taiff only daes that the customer remans respongble for
ther cdls even if BNS is on the line. Qwest Corp. WN U-40, §10.4.3.B.3. This is appropriate
for Qwest retail local exchange customers because Qwest's OSP cdls these Qwest end users and
verifies that it can bill them. The end user, as a Qwest subscriber, has accepted service under
this term of Qwedt's tariff. This tariff provison does not require Td West to pay these charges,
because it has never accepted the service and instead done everything possible to avoid them.

There is no technica reason for Qwest to force Td West to pay these collect cdl
charges. This is gpparent because Qwest only hills the collect cadl charges of Qwest's OSP
divison, not unaffiliated OSPs. Swickard Supp. Test. At 5, Il. 14-19. Qwest should treat the
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charges of its own OSP in the same way &s it treats other carriers OSP charges and not bill any

of them.

2. Did Lock often does not function correctly.

To avoid DA costs crammed by Qwest, Tel West must order blocking features, an
example of which is a sarvice cdled "Did Lock." See Qwest Corp. WN U-40, §5.4.3; Swickard
Test. a5, 1. 11-25. This service costs Tel West $3.95 per line, per month. Qwest Corp. WN U-
40, §5.6.3. Even with the blocking feature, Tel West is forced to pay for the DA services
ordered but not paid for by its cusomers, since Diad Lock is not 100% effective. Qwest now
cdams tha Td West should not use Did Lock, but this is contrary to the advice Qwest gave
Tel West up until after this petition was filed. See Swickard Tedt. at 6, Il. 14-18. Also, Qwest
refuses to make Did Lock avalable with UNE-P services. Td West should not have to pay for a
sarvice that does not function correctly.

3. Customized Routing is not designed to solve Td West's problems.
Qwest suggests that Td West should use customized routing, See Maone Tes.

a9 Il.6-14, but it is not designed to solve Ted West's problems. Customized routing "enables
CLEC[9 to direct paticular cdasses of cdls to particular outgoing trunks which will permit
CLEC[s] to <df-provide or sdect among other providers of interoffice facilities, operator
savices, and directory assstance”  Current Agreement, §9.12.1.1. It is intended to permit
CLECs to choose a different OSDA provider than Qwest, and adl OSDA cdlls are routed to that
provider. In contrast, Tel West wants no OSDA provider. Swickard Test. a 9, |. 22 to p. 10,
[.9. There is no dternative OSDA provider to which Qwest could route the calls. Qwest now
dates that Te West could have an "intercept announcement” instead of an dternative OS/DA
provider, See Mdone Test. at 9, I. 910, but it is unreasonable to expect Td West to order this
sarvice to dissble OSDA, which it never ordered or accepted in the first place. Further, this

option is not mentioned in the Current Agreement (to Te West's knowledge), was not mentioned
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in the November 2001 announcement Qwest clams it sent to Td West aout Did Lock, and is
not in the tariff.

Customized Routing is aso cost prohibitive. The charges are on a per centrd
office ("CQO") bads, and Td West provides services statewide. Swickard Test. at 10, Il. 39. It
makes no sense for Tel West to incur a substantid charge for customized routing in a smdl CO
where Tel West may only have afew customers.

Findly, cusomized routing will not hep Td West because it only blocks or
redirects a certain type of outgoing cdls? A large number of the OS calls improperly hilled to
Td West ae collect cdls that are incoming. Swickard Supp. Test. at 1, Il. 19-22. Ted West
dready orders BNS, which is supposed to block incoming collect cdls. That done should be
aufficient.  Cudomized routing aso does not work with cdl waiting with DMS10 switches
centrd offices For dl these reasons, Qwest's customized routing "solution” shows how Qwest
seeks to force Tel West into expensve and unwanted services to resolve a problem that is of
Qwest's own making, for Qwest's own benefit.

4. Td West is not required to order CustomNet service.
After long advisng Td Wes to use Did Lock, Swickard Test. a 5, Il. 14-18,

Qwest now in the testimony of Larry Brotherson filed February 28, 2002 suggests that Te West
should instead use CustomNet. Brotherson Test. At 8, Il. 21-23. Of course, Tl West should
never have to order this service whether it would block OS/DA calls or not, Since it is not ligble
for OS/DA charges. However, if the Commisson determines that Td West must order a
blocking service to stop Qwest cramming of OS/DA charges, Ted West may choose to order
CustomNet. If that occurs, Qwest should compensate Tel West for the fact that up until very
recently it recommended Diad Lock, which costs $3.95 when it could have recommended
CustomNet, which is $2 per month.

% This same problem exists with CustomNet, which Qwest also suggests as a solution.
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5. There is no technical reason why Qwest must force Ta West to order and pay for
OSDA savice.

Qwest argues that T West cannot avoid OS/DA charges without a blocking

savice Teatzd Tedt. &8, Il. 13-20. This is nonsense.  Qwest's switches are éectronic, and
Qwest controls their functionaity by software. Swickard Tedt. a 8, Il. 7-21. Qwest can change
these functiondities as it pleases. In fact, Qwest has currently configured its switches in a
manner that dlows Td West not to accept or order services such as lagt cdl return, three way
cdling, cdl trace service, and other features for its lines without requiring payment for a
blocking service. Swickard Test. a 8, Il. 17-21. There is no reason why OS/DA service is any
different.

Td Wes is not asking for free blocking services. Te West agrees that Qwest
should be paid for services it prudently provides. Swickard Test. & 8,1.21t0 9, |. 11. If Qwest
believes that Tel Wedt's refusd to order or accept OS/DA service requires Qwest to provide a
sarvice, then Qwest should look to the end user for payment, as noted above. These end users
are Qwest's customers for purposes of OS/DA. Qwest can ask for dternative billing such as
credit cards from the end users if Qwest is concerned about recovering these charges. In fact, its
price lig dready permits dternate hilling for DA. Qwest Corp. Price Ligt, §6.2.4.A.3.b. It
certainly cannot pass these costson to Tel West.

The red problem is Qwest's continued desire to benefit by promoting its OS/DA
savices and cramming them on redlers like Td West by bundling the services with loca
exchange. This eliminates Qwest's motivation to block the services, recover charges from end

users, or make it harder for end users that cannot pay for the services to access them.

6. Owest has made it nearly impossble to block OSDA cdls by undermining
Te West's efforts to limit end user access to them.

Qwest has made it progressvely easder to access OS/DA  service while
amultaneoudy increesing the risk that improper OSDA chages will dip passed blocking
features. Swickard Test. At 7, Il. 4-21. Qwest once required customers seeking DA service to
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did "1tArea Codet+555-1212" Companies like Tel West could easly block this service by
ordering a "1+" toll cal screening servicew Qwest now requires customers only to did "411" to
access these sarvices. So, the "1+" oIl redriction no longer blocks DA cdls It is probably no
coincidence that Qwest made this change in 1998 as DA was becoming competitive and CLECs
were beginning to resdl loca exchange services. Similarly, Qwest alows access to its operator
sarvices by amply diding "0." Qwest could require end users to did "10xxxx-0," "950-xxxx,"
or some other type of access code, as other OSPs must do. By making it so easy to access the
sarvice, Qwest regps the benefits of the revenues from creditworthy customers and passes on
much of the bad debt cogts for the less creditworthy customersto Tel West.

In contrast, Tel West takes reasonable efforts to prevent its customers from
ordering OSDA service. Swickard Test. at 4, Il. 11-15. If the customer requests service over the
telephone, Td West plays an audio message for the customer that indicates the terms and
conditions of service and specifies that the customer may not access OSDA or accept collect
cdls. If the customer requests sarvice in person, Td West provides them with a pamphlet
explaning the same informaion. Td West disconnects customers that violate these terms.
Ultimately, Qwest, not Td West, should bear the costs for the billing problems that is created by

these optional services.

7. Owedt's unlawful actionsforce Td West to bear unnecessary costs.

By requiring Td West to purchese OS and DA in violaion of the Current
Agreement, Qwest has unjustly imposed unrecoverable costs on Tel West. This is because it is
not cost-effective for Td West to attempt to collect these charges from its end users. Td We<t,
for practical reasons, cannot recover the OS and DA charges from its customers. Swickard Test.
a6 Il.6-21. To briefly summarize, Td West sarves the portion of the resdentid customer
market that is unable, for credit or payment reasons, to obtain service directly from Qwest. Due
to the nature of this market, Td West blocks access to features or services that incur additiona
charges, such as OS and DA. If Td West does not block these types of services, Td West is
TEL WEST'S FIRST AMENDED PETITION FOR
ENFORCEMENT ON OPERA TOR SERVICE/DIRECTORY
SERVICE- 16

SEADOCS:123284. 1 MILLER NASH LLP

ATTORNEYS AND COUNSELORS AT LAW
TELEPHONE (206) 622-8484
4400 TWO UNION SQUARE

601 UNION STREET, SEATTLE, WASHINGTON 98101-2352



© 00 N oo 0o A~ W N P

N NN NN NN P P P B P PP PP
o g & W N B O © 0 N o a »h W N P O

often left with high charges for them but is unable to collect from the customer, who may have
disconnected service or cannot pay for them.
As a result, Qwest has forced Tel West to charge a very high rate in Washington
in order to cover the OS/DA charges it crams on to Tel West. Swickard Test. a 9, Il. 11-22.
Tel Wedt's rates in Washington are higher than in any other dtates in which it operates with the
exception of Arizona (another Qwest dtate) where rates are equal to those in Washington.
Clearly, the cost of Qwest's OSDA cramming are largely borne by Washington rate payers. 1d.
Ultimatdy, Td West's efforts to collect OS/DA charges is only relevant to show
how Qwest has injured Tel West. The Current Agreement does not require Tel West to exhaust
collection efforts againg its customers before seeking a credit from Qwest. Qwest disagrees, but
it has not identified any contract provison that specificdly supportsits position.
C. QWEST HASNOT EXPEDITED BILLING DISPUTES.
The Current Agreement requires Qwest to "expedite' the handling of hilling
disputes:
Should CLEC or Qwes dispute, in good faith, any portion of the monthly hilling
under this Agreement, the Paties will notify each other in writing within thirty
(30) cdendar days of the receipt of such billing, identifying the amount, reason
and rationde of such dispute. At a minimum, CLEC and Qwest shdl pay dl
undisputed amounts due. Both CLEC and Qwest agree to expedite the

investigation of any disputed amounts in an effort to resolve and sttle the dispute
prior to initiating any other rights or remedies.

Current Agreement at 85.4.4 (emphasis added). The plan meaning of the word expedite is "to
execute promptly." Webster's Ninth New Collegiate Dictionary a 436. The First Agreement did
not require expediting, but did date that dl billing disputes must be "processed and jointly
resolved.” First Agreement a 8 VI1.C.2.

Qwest haes faled to expedite many of Td Wed's hilling disputes under any
reasonable definition of the word. Some of the disputes Td West identified in Mr. Swickard's
testimony dated from April 2001. Qwest admits that it did not respond to these hilling requests
until February 15, 2002. Brotherson Test. a6, Il. 3-7.  Yet despite this phenomend deay,
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Qwest clams that it "has acted reasonably with regard to Tel Wedt's billing disputes™” 1d. at 4,
II.10-12. There is no judification for these delays snce Td West's customer service
representatives have worked diligently and provided al the necessary information that Qwest
requested. Swickard Test. at 11, . 20-25.

Qwest's past practices and its blatantly unreasonable interpretation of the term
"expedite" requires this Commisson to define for the parties what that term means. Td West
believes that expedite means that Qwest should respond in no more than 30 days to Tel West's
billing disputes. To ensure tha Qwest will not violate this 30 day requirement, the Commission
should order that dl billing disputes that Qwest has not responded to within 30 days after
Td West presents them to Qwest shall be deemed resolved in Te West's favor, unless Te West
isrespongblefor thedday. Swickard Test. a 12, 1. 5-14.

Tel West's proposed 30-day deadline is not an effort to renegotiate its contract
with Qwest. During negotiations, Td West could not have foreseen Qwest's unreasonable
behavior. Indeed, if this Commission accepts Qwedt's refusal to interpret the word expedite, it
would encourage Qwest to continue its actions, which severdly prgudice Te West.

Qwedt's objections to this are not convincing. It objects to Tel West's approach
because it is dlegedly "onerous' to resolve Td West's hilling disputes. Brotherson Test. a 6,
[.11. These are problems of Qwest's own neking. Tel West does not tell Qwest the procedures
it mugt follow to resolve hilling disputes.  Further, Qwest could reduce the number of hilling
disputes if it amply followed the plan terms of the Current Agreement and discontinued
cramming services on Tel West.2

Qwest witness Lary Brotherson complains tha Te West did not submit the
December 2001 hilling disputes until January 18", 2002, which was after the 30 day period in
85.4.4 had elapsed. Brotherson Test. at 10, Il. 7-19. Whether or not this is true, this fact would

® Pursuant to agreement of the parties, Tel West is not providing information regarding claims for credit
or efficient billing practices beyond what is discussed above.
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not cause Td Wes to waive its right to recovery for those disputed charges. Fird, if Td West
missed the 30 day deadline by a very short period, then this would not be a material breach and
could not then cause Td West to wave its rights.  Additionaly, Qwest never complained about
the lateness of the digoutes on the December bills until it filed testimony on February 28, 2002,
which is wdl over a month after Ted Wes provided an itemization of the December billing
disputes on January 18, 2002. Accordingly, Qwest has waived its right to dispute the timediness
of these chalengesto Qwest's hills.

D. RELIEF REQUESTED.

Based on the Qwest violations of the Current and First Agreement identified
above, Td Wes is entitled to the following rdief. As to the OSDA dam, the Commisson
should:

@ Enter findings and conclusons that Qwest has violated the terms
and conditions of the Current Agreement, by forcing Td West to accept and pay for OS
and DA servicesthat Tel West did not order.

2 Directing Qwest to permit Td West to order resdentia service
without OS and DA and prohibiting Qwest from billing Td West for such services,
without requiring Td West to order any blocking services (but permitting Qwest to use
blocking functions and permitting Qwest to bill Td West end users directly if it wishes).

3 Finding that Qwedt's efforts to hill and collect for OA and DA
savices were "willful or intentional misconduct” under Section5.8.4 of the Current
Agreement.

4 Directing Qwest to credit or refund to Tel West al charges Qwest
has imposed for blocking OS and DA plus dl charges billed to Td West for Qwest's OS
and DA sarvices gnce the effective date of the Current Agreement, regardiess of whether
or not Tel West had a blocking service on the linesin question.

Asto the Billing Disputes clam, the Commission should:
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@ Enter findings and conclusons that Qwest has violated the terms
and conditions of the Current Agreement and the First Agreement.

2 To ensure that Qwest resolves billing disputes in a timdy manner,
ordering that dl hilling disoutes that Qwest has not resolved within thirty days after
Tel West presents them to Qwest shdl be deemed resolved in Tel West's favor, unless
Ted West isresponsible for the delay.

3 In the dternative, if the Commisson denies the foregoing requests
for rdief under (2) and (3) above, the Commisson should order that dl billing disputes
that Qwest has not resolved within the number of days equa to 1.5 times the number of
days it took Tel West to presert them to Qwest after the bill date shdl be deemed
resolved in Td Wedt's favor.

4 Directing Qwest to issue credits to Td West for al hills rendered
under the Current agreement for dl OS and DA sarvices, regardless of whether or not
there was blocking ontheline.

) Directing Qwest to issue credits to Td West for dl hills rendered
under the First Agreement for dl OS and DA services where Td West had Did Lock on
the line or had ordered Did Lock for the line prior to the cdl(s) in question.

(6) Providing for any other rdief judified under the Current and First

Agreements.

E. CONCLUSION.

Under any reasonable interpretation of the Current Agreement, Td West is not
required to accept and pay for OSDA sarvices Qwedt's dternative interpretation relies
exdusvey on generic, unrdated provisons in the Agreement and ignores the negotiations of the
parties that led to the Current Agreement. Qwest has dso faled to provide effective blocking
savices to diminate OSDA cdls a the same time it unreasonably indsts that Tel West must

order them. While Td West bdieves it should not have to order these sarvices to block OSDA,
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1 a a minimum they should function corretly if TdWest does order them. Qwest dso

2

undermines Tel Wedt's efforts to limit OS/DA charges generated by end users.  Findly, Qwest

3 hasfailed to "expedite’ hill dispute resolution under any reasonable definition of the word.
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DATED this 8" day of March, 2002.
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