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POST-HEARING BENCH REQUEST NO. 3:

In view of the most recent briefing in this proceeding on the issues of whether the Initial Order addressed the issues the District Court remanded to the Commission in Dockets 

UT-053036 and UT-053039 and whether the Commission should address those issues in this proceeding, the Commission is considering consolidating the remand proceeding with this docket for decision.  Please identify any concerns or objections you may have with the Commission consolidating these proceedings. 

RESPONSE:

As set forth in its Reply to Qwest’s Response to Petitions for Administrative Review,
 Level 3 reiterates that the Initial Order did not address any of the issues the District Court remanded to the Commission in Dockets UT-053036 and UT -053039.  Nor can the remanded issues be addressed in this proceeding because to do so would violate due process.  The due process violations cannot be avoided by consolidating the proceedings at this late stage.

In order to meet due process requirements, the Commission would have to take additional steps before issuing a decision addressing the Court’s remand.  Level 3 and Pac-West would have to have the opportunity to submit legal briefs on the questions remanded by the Court before the Commission could answer those questions.  The Commission would also need to provide Level 3 and Pac-West the opportunity to submit legal briefs on whether any change in state policy on VNXX compensation could be applied retroactively to the parties’ interconnection agreements.  Finally, the Commission would have to provide Level 3 and Pac-West the opportunity to present factual evidence necessary for the Commission to determine the intent of the parties at the time the interconnection agreements (“ICAs”) were entered into, industry practice governing the exchange of VNXX traffic at the time the contracts were entered into, the volume of VNXX traffic exchanged by the parties, and any other factual issues relevant to the retrospective analysis required by the remand.  This factual presentation would require the opportunity to engage in discovery, testimony, hearings and briefing.  See, e.g., Cuddy v. State Department of Public Assistance, 74 Wash.2d 17, 19 (Wash. App. 1982) (The federal and state “constitutional elements of procedural due process, and thus of a fair hearing, are: notice; an opportunity to be heard or defend before a competent tribunal in an orderly proceeding adapted to the nature of the case; an opportunity to known the claims of opposing parties and to meet them; and a reasonable 

time for preparation of one's case.”).  Additional hearings would be unnecessary only if the Commission upholds its previous determinations that terminating compensation is owed for the exchange of VNXX traffic, albeit on different grounds.  
In short, if the Commission reverses its historical rules in this proceeding, consolidation without additional process would not resolve Level 3’s legal and due process objections.  See, e.g., Northern Pacific Tr. Co. v. Washington Util. & Trans. Comm’n, 69 Wash.2d 472, 480 (Wash. 1966) (“the factual basis of each Commission order must be the record established by the public hearings held thereon - and not the facts established by hearings held on other” proceedings.”); Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976) (3-pronged test to determine the level of due process warranted); RCW § 34.05.570; Wash. Const. Art. 1 § 3.  As such, consolidation would not result in any administrative efficiencies, either for the Commission or the parties.  Thus, the VNXX Ban Proceeding and the Remand Proceeding each must be decided on the basis of its individual record, facts, and context.

In hindsight, the issue of how the VNXX Ban Proceeding and the Remand Proceeding are or are not related, and whether these dockets should or should not have been consolidated earlier in the proceeding, should have been briefed (if at all) at the time the District Court remanded the complaint cases upon a motion to consolidate by one of the parties.  However, no motion to consolidate was ever made by any party and it is too late now to consolidate these proceedings without violating due process under the federal and state constitutions and provisions of administrative law.  See, e.g., U.S. Const. Amend. 14; Wash. Const. Art. 1 § 3; RCW § 34.05.570.
The Complaint and Initial Procedural Memo that initiated this case were limited to a prospective ban on “VNXX services.”
  Accordingly, the Commission has consistently treated these proceedings as separate and distinct, involving different administrative records, facts, context and issues.  Further, the remanded question was not presented for decision in this proceeding, has not been briefed by the parties, nor was it decided by the Initial Order.
  Qwest never amended its Complaint during the proceeding to include these issues or move to consolidate either.  The Initial Order did not address questions concerning retrospective compensation at all – rather it 

simply reached conclusions without discussion or any justification.
  The Initial Order correctly concludes that “Qwest has not met its burden to show that VNXX service per se is illegal” under existing state law.
  The Commission, therefore, should dismiss Qwest’s Complaint and take no further action. 

Respectfully submitted, 

_____________________________
Greg Rogers

Gregg Strumberger

Level 3 Communications, LLC

1025 Eldorado Boulevard

Broomfield, CO  80021

Tamar E. Finn

Edward W. Kirsch
Bingham McCutchen LLP

2020 K Street, NW

Washington, DC  20006

Counsel for Respondent Level 3 Communications, LLC 

and Broadwing Communications, LLC
Dated: February 4, 2008
CERTIFICATE OF SERVICE
I, Jeffrey Strenkowski, hereby certify that on the day of February 4, 2008, true and correct copies of Level 3 Communications, LLC’s and Broadwing Communications, LLC’s Joint Response to Post-Hearing Bench Request No. 3 was served on all parties of record in this proceeding listed below via electronic mail and overnight delivery or first class mail.  In addition, the original plus six (6) copies were submitted to the Executive Secretary of the Commission and a courtesy copy was provided to the Honorable Judge Rendahl. 
	Lisa A. Anderl, Associate General Counsel

Adam L. Sherr , Senior Counsel

Qwest

1600 7th Avenue, Room 3206

Seattle, WA 98191 

lisa.anderl@qwest.com

adam.sherr@qwest.com


	Gregory J. Kopta

Davis Wright Tremaine LLP 

2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101

gregkopta@dwt.com



	Ethan Sprague

Director Regulatory Affairs

Pac-West Telecomm, Inc.

1776 W. March Lane, Suite 250 

Stockton, CA 95207 

esprague@pacwest.com


	Andrew Metcalfe 

President & CEO 

Northwest Telephone Inc.

250 East Penny Road

Wenatchee, WA 98801

ametcalfe@nti.us



	Gregory L. Castle

AT&T Services, Inc.

525 Market Street, Room 2022 

San Francisco, CA 94105

gregory.castle@att.com


	Dan Foley, General Attorney & Asst. Gen. Counsel 

AT&T Services, Inc.

P.O. Box 11010

645 E. Plumb Lane, B132 

Reno, NV 89520

dan.foley@att.com



	Dennis Robins

Electric Lightwave, LLC 

4400 NE 77th Avenue

Vancouver, WA 98662

dennis_robins@eli.net


	Dennis D. Ahlers

Tobe L. Goldberg

Associate General Counsel

Integra Telecom, Inc.

730 2nd Avenue South, Suite 900 

Minneapolis, MN 55402-2456

ddahlers@integratelecom.com
tlgoldberg@integratelecom.com


	Michael J. Shortley, III

VP & General Counsel – N. America

Global Crossing Local Services, Inc. 

1080 Pittsford-Victor Road

Pittsford, NY 14534

michael.shortley@globalcrossing.com


	Gregory M. Romano

General Counsel – Northwest Region

MCI WorldCom Communications, Inc. 

1800 41st Street 

Everett, WA 98201

gregory.m.romano@verizon.com



	Calvin Simshaw

Vice President, Associate General Counsel

CenturyTel

805 Broadway, VH1065

Vancouver, WA 98660-3277

calvin.simshaw@centurytel.com


	Richard A. Finnigan

Law Office of Richard Finnigan 

2112 Black Lake Blvd. SW

Olympia, WA 98512

rickfinn@localaccess.com



	Jonathan Thompson

Assistant Attorney General

1400 S. Evergreen Pk. Drive, SW 

P.O. Box 40128

Olympia, WA 98504-0128

jthompso@wutc.wa.gov
	David W. Wiley

Attorney at Law

Williams Kastner

601 Union Street, Suite 4100

Seattle, WA  98101-2380

dwiley@williamskastner.com


__________________________________

Jeffrey Strenkowski
Dated this 4th day of February, 2008

� 	See, e.g., Qwest Corp. v. Level 3 Communications, et al., Docket No. UT-063038, Level 3’s Reply to Qwest’s Response to Petitions for Administrative Review, ¶ 28 (Jan. 14, 2008) (“Level 3’s Reply to Qwest’s Response to Petitions for Administrative Review”); Level 3 Petition for Review, at ¶¶ 21, 73; Broadwing Petition for Review, at ¶ 38.  


� 	Level 3’s Reply to Qwest’s Response to Petitions for Administrative Review, ¶¶ 16-21. 


� 	See, e.g., Qwest Corp. v. Level 3 Communications, et al., Docket No. UT-063038, Qwest’s Complaint, ¶¶ 41-46 (May 22, 2006); Qwest Corp. v. Level 3 Communications, et al., Docket No. UT-063038, Order No. 1 Prehearing Conference Order, ¶ 1 (July 20, 2006) (Qwest’s complaint alleges “that the companies’ use of virtual NXX or VNXX numbering arrangements violates Qwest’s access tariffs, prescribed exchange areas and state law, and is contrary to public policy.”); Qwest Corp. v. Level 3 Communications, et al., Docket No. UT-063038, Notice of Prehearing Conference, ¶ 1 (July 12, 2006). 


� 	See Level 3 Petition for Review, at ¶¶ 21, 73; Broadwing Petition for Review, at ¶ 38. 


� 	Initial Order, ¶ 55.
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