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DECLARATION OF JACK SMITH IN SUPPORT OF MOTION FOR SUMMARY DETERMINATION




I, Jack Smith, hereby declare and state as follows:

1. I am a current board member and director of the Sandy Point Improvement Company (“Sandy Point” or the “Company”), and I have held this position since September 2012.  I make this declaration based on my personal knowledge and on review of Sandy Point’s records and files in this matter.  I am over the age of 18 and competent to testify herein. 

2. Sandy Point is overseen by a seven (7) member Board of Directors (the “Board”).  Any Class A or Class C shareholder is eligible for election to the Board, and all Company shareholders are eligible to vote for the Board.  The Board is entirely volunteer and unpaid, except for waiving of one annual dues assessment.  

3. Upon review of the Company’s records and documents, upon information and belief, the Class C shares were created following and pursuant to a requirement in the original Sale Agreement dated April 8, 1965 of certain undeveloped land (land now described as Sandy Point Shores), selling the property to R. Rogers, S. Rogers, and R. Walker, the original incorporators of Sandy Point Improvement Co., who organized and incorporated the Company immediately following the purchase.  The Sale Agreement stipulates that the purchasers, Sandy Point Improvement Co., will continue to provide water to the owners of real property in the existing tracts (Sandy Point Tracts, Bolster’s Sandy Point Tracts, Sandy Point Garden Tracts, and other property) “upon the same terms and conditions as provided to any owners or occupants of the [purchased] Property.”  It appears these properties were issued and accepted Class C shares in Sandy Point, as reflected in amendments to Sandy Point’s Articles of Incorporation, as amended as of October 31, 1966.  Both Class A and Class C shares were established as appurtenant to real property located within the Sandy Point area.  The historic articles specifically provided that “[i]n all other respects, except as stated above the various classes of stock shall be equal.  No shareholder shall have any pre-emptive right with respect to shares of this corporation.  Each shareholder of this corporation hereby agrees to the provisions hereof.”  (Copies of the historic articles are included in Exhibit 14 to the Declaration of Joseph A. Rehberger.)  There is no record of any intent to amend or remove this provision.

4. Both Class A shareholders and Class C shareholders have served on the Board of Directors.  Both Class A shareholders and Class C shareholders have served as president of the Board of Directors; the Board’s current president is a Class A shareholder and a Class C shareholder served as president last year.

5. Owners of both Class A and Class C shares are actively involved in Sandy Point Improvement Co., serve on the Board of Directors, serve on committees, and are otherwise involved in projects and events organized by Sandy Point.

6. Class C shares have also had the option of converting to Class A shares.  This conversion is open from time-to-time, and according to Company records, between approximately 1986 and present, approximately 50 Class C shareholders have elected to convert their shares to Class A shares.  

7. Attached hereto as Exhibit 1 is a copy of the Amended and Restated Articles of Incorporation of Sandy Point Improvement Co., filed with the Washington Secretary of State on February 13, 2012.

8. Attached hereto as Exhibit 2 is a copy of the Restated Bylaws of Sandy Point Improvement Co.

9. As provided in the Company’s Articles, one of the Company’s principal purposes is “to acquire, construct, hold, maintain, operate, reconstruct and improve water and sewer systems for such area and its shareholders, including water rights, easements, wells, tanks, pumps, pipelines, treatment plants, filter plants and any other property or property interest that may be incident thereto.”

10. The Board’s duties include, generally, managing the business and affairs of the Company and, specifically, among other things, managing the business and affairs of water service the Company provides to its shareholder members, establishing service policies for the water service, and setting and establishing rates and charges for water service.  

11. Shareholders in the Company have a voice in the operations of the Company through the voting rights provided in the Articles, including voting rights for election of a Board of Directors from the shareholder members and voting rights on matters put to the vote of the shareholders, including water service matters.  The Articles on file with the Secretary of State provide that owners of both Class A and Class C stock shall have “one vote for each share of stock” for “election of the Board of Directors and on water service matters presented by the Board of Directors for a vote of the shareholders.”  (Exhibit 1).  The Company’s Restated Bylaws provide that only present shareholders in the Company may serve on the Board, with owners of both Class A and Class C shares qualified to serve.  (Exhibit 2).  Company records reflect that Class C voting rights were initially proposed and sought to be confirmed in 2006 in response to communications and following a meeting with the Washington Utilities and Transportation Commission staff.  Attached hereto as Exhibit 3 is a copy of the official proposal for Articles of Incorporation Amendments dated September 2006.  After procedural problems were brought to light, this amendment was then represented for confirmation and approval at a special shareholders meeting in May 2012.  The Amended and Restated Articles of Incorporation of Sandy Point Improvement Co., filed with the Washington Secretary of State on February 13, 2012 (attached as Exhibit 1), are the active Articles on file with the State of Washington Secretary of State’s Office.
12. In addition to serving on the Board, I am also the holder of a Class A share of stock, said stock being appurtenant to real property located within Sandy Point area.  I have owned this property since 1995.  While I have served on the Board, and since 1995 for such time as I have been a shareholder in Sandy Point, the Company has never issued a dividend.  To the best of my knowledge and belief, and upon review of the Company records and documents, the Company has never issued a dividend to the Class A shareholders as a class, or any dividend whatsoever.

13. On April 16, 2013, in an open session at the Board’s regular meeting for the month of April the Board took up the issue of its characterization and obligations as a homeowners association under Washington law.  A motion was made as follows:

Move that the Sandy Point Improvement Company move forward as a Homeowners’ Association and take the necessary steps to comply with the provisions of the Homeowners Association Act (RCW 64.38).  

That motion was made and seconded.  The Board of Directors unanimously voted (7 ayes; 
0 nays) to pass and approve the motion as presented.  The Board has not yet prepared or approved the official minutes from the April 16, 2013.
I declare under penalty of perjury under the laws of the State of Washington that the foregoing is true and correct.
DATED this ___day of May, 2013, at Whatcom County, Washington.

JACK SMITH
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