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Rulemaking — Chapter 480-120

Tedecommunications Operations DOCKET NO. UT-990146

SUPPLEMENTAL COMMENTS OF
SPRINT ADDRESSING PROPOSED
CPNI REGULATIONS
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COMMENTSOF SPRINT

Sprint Communications Company L.P. and United Telephone Company of the
Northwest, d/b/a Sprint (collectively herein “ Sprint or the “Company”) submit these
supplementa written comments in advance of the March 27 Open Public meeting in the hope
that they can be consdered before the proposed Telecommunications Operations rules are
advanced to thefind, CR-102 stage. Sprint understands and respects the confidentiaity of our
customer’ s proprietary network information (CPNI) and therights of our customer under federa
law to limit the company’ s ability to use, disclose, or permit access to such information.
Additionally, Sprint has no desire to share such information with other companies unless directed
to do so by our customers. Sprint’ sintention isto use information it has aout its cusomersin
the manner any good business would: To better understand our customers needs. Equipped
with such knowledge, the Company can develop and market services specificaly suited to meet
customer needs and market to those who are most likely to benefit from or have an interest in an
offering.

Sprint appreciates the public policy concerns that the Commisson must weighin
ba ancing the need for consumers to preserve their privacy against the Company’ s need to access

proprietary information for business development. Unfortunately, the current set of draft rules
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would impermissibly regtrict Sprint’s right to engage in commercid speech with its customers.
Additiondly, the rules are inconsstent with Federd Law, which will result in confusion for
consumers trying to understand their rights, and confusion for the companies attempting to
implement CPNI usein Washington. The need to modify existing systems and procedures to
address these unique state requirements will be costly to companies and, ultimately, to
Washington ratepayers.

[ I nconsistencies between FCC rules and State Rules should be Corrected in Favor
the Federal L aw.

Sprint notes that there are anumber of incons stencies between the WUTC rules and the
current FCC rules. Whether or not these incons stencies represent conflicts with the FCC'srule
for purposes of preemption, they will create confusion for companies subject to the rule and are
likely to lead to customer confusion regarding customers' rights and permissible carrier use of
CPNI.

Many carriers operating within the state provide service in multiple states and provide
interdate services.  Asthe jurisdictiond nature of service offerings blur, asis the trend with data
and bundled services, it will be increasingly difficult for companies to determine how different
sets of ruleswill apply.

The FCC has determined that it will exercise its preemption authority on a case-by-case
basis where conflicts occur, Sating thet, “ Exercising this authority is congstent with what
Congress envisoned to ensure a uniform national CPNI policy, and is necessary to reduce

confusion and controversy for customers and carriersregarding carrier use of CPNI.”?

! Clarification Order and Second Further Notice of Proposed Rulemaking, FCC 01-247, CC Docket 96-
115, 96-149 released September 7, 2001, at p.7, 7113 (“Clarification Order”). See aso Order on
Reconsideration and Petitions for Forbearance, FCC 99-223CC Docket No. 96-115, 96-149 released
September 3, 1999 p. 61, 1112 (“Reconsideration Order”).
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(emphasis provided). For these reasons and those set forth below, Sprint urges the Commission

to follow the FCC' s approach.

The FCC has andyzed the issue over many years and is, therefore, in the best position to
atticulate rules that fairly balance rights and interests of al partiesinvolved. Moreover, the FCC
is currently soliciting feedback from stakeholders, including state commissions, in an effort to
further refine the rules, if necessary, in order to fairly balance the interest of consumer privacy
with carriers right to commercia speech. Surely one set of nationd rulesisthe best way to
achieve this objective.

The primary differences between the proposed State rules and the FCC rules that Sprint
hopes can be aigned are enumerated below:

1. Definitiona changes. The WUTC would distinguish DSL as a separate category of service
for purposes of determining related/unrel ated services, whereas the FCC does not.

2. TheWUTC would not permit the carrier to use, disclose, or permit access to a customer’s
cal detail unlessthe customer expresdy agrees, or “optsin.” Current FCC rules permit the
use of cal detail unlessthe customer has opted out, provided customers have been notified of
their opt-out rights.

3. The WUTC would require an opt-in goproach in order for the carrier to use private account
information to sell unrdated services. The FCC currently permits companiesto use al CPNI
to market unrelated services under an opt-out approach.

4. The WUTC would require more mechanisms for opt-out, including an option on every
payment coupon. In contrast, the FCC leaves the mechanism up to the carrier aslong as the
carrier provides reasonable and convenient means to opt-out, see Clarification Order at p. 6,

119, and requires only one-time notice.
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5. The WUTC would require Carriers to give written confirmation on opt-ins whereas the FCC
does not.

6. The WUTC would require Carriers to send written confirmation on every change of opt-in,
and opt-out whereas the FCC does not.

7. TheWUTC would require that a compliance certificate be filed with the annud report. The
FCC permits the company to retain thison-site. The WUTC requires an officer of the
company to certify compliance, wheress the FCC requires the officer to indicate whether or
not company isin compliance.

A. Sprint Recommends that the Definitionsin the Draft Rules be Revised so that
they are Consistent with the Federal Law.

Sprint recommends that the definition of “ Category of Service” found in WAC 480-120-
021 match the FCC' s definition in 864.2005(a). The FCC delinesates categories between locd,
interexchange, and CMRS, whereas the WUTC treats digita subscriber line service as a separate
category and aso includes the PIC freeze as part of the local service.

Sprint likewise recommends that the definition of CPNI match the definition in the
Telecommunications Act §222(h)(1) and FCC rules 864.2003(c). The difference between the
WUTC draft and the Act isthat the WUTC hasinserted, “including call detail, requested by an
goplicant or” and “which includes information obtained by the company for the provision of
telecommunication service; and . .. Sprint’s primary reason for recommending these changesis
to maintain consstency between the FCC and State rules to minimize customer and company
confusion, aswell as the adminigrative cogts and difficulties attendant with implementing

different rulesfor different jurisdictions.
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B. Sprint Recommends that the Commission Revise Call Detail Rules

In WAC 480-120-205(1), the Commission would forbid a company from using cal detall
information to provide or market service offerings, unless the customer gives explicit opt-in
approval under WAC 480-120-202. Sprint believes that this prohibition would make it unduly
burdensome for a company to develop, market, and provide services to meset its customers
gpecific needs. In short, it would create obstacles for the company in conducting its fundamental
business that would not be imposed on other industries and would stifle the growth the
telecommunications market in Washington.

Sprint has no interest in andyzing call detail to gain persond information about its
cusomers. The way in which the Company would use cal detaill would NOT result in areport
that would, for instance, show that John is cdling Sdly 20 times a day and talking for only a
minute a atime. Rather, the Company would tailor plans to suit cusomer’s use of the network.
For ingtance, some customers may benefit or have an interest in obtaining ablock of timetoll
cdling plan, of which they would not otherwise be aware, that encompasses certain adjacent
geographic areas. Such plans have been developed in the past where there is considerable
demand for an EAS offering, but little or no judtification for indituting a new mandatory EAS
route based on public interest criteria The raw data from the switch indicating acall pattern may
“detail” who made the cdl, to whom, and when. The ultimate report used for marketing
purposes would NOT contain such information; however, it would generate asales lead list
comprised of individua customer names who are likely to benefit or have an interest in the

offering based on the data modding results.

? Redligtically, customers do not have the time nor the inclination to count their minutes and comb the
Sprint web page, or the myriad of other telecommunication provider web pages, to find the best value.
And customers that do not have computers or access to the internet, would be even less likely to find the
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Without accessto cal detail, the company will be unable to craft plansto meet its
customer’s pecific needs. Marketing plans would have to be prepared based on limited data or
on other less accurate market research, such as polls or focus groups, or mere guesswork.
Additiondly, it would be difficult to target-market such options without accessto cal detail.
Mass marketing is less codt- effective than a targeted approach, and could be vastly more
intrusive to the overal customer base than it would be to the rdatively few individuas who
would stand to benefit from such a plan but do not wish to hear the offering.

Unfortunately, geographic, or business/res dence segregation cannot effectively target
customersfor plans that are based on usage patterns, as we have seen with EAS studiesin the
past. For instance, we cannot assume that most customers in exchange A will make more calsto
exchange B than to exchange C or exchange D. Indeed it is difficult to modify the draft rule to
envison dl the ways that data sesgmentation might be permitted without foreclosing linkages that
have not yet been established between customers' use of existing services and new ones that
might complement or replace those services. For the foregoing reasons, Sprint recommends that
WA C 480-120-202 should be diminated in its entirety.

C. Sprint Recommends that the Commission Mirror the FCC’ s Rules treatment of
Services for which Customer Approval is Not Required.

WAC 480-120-205 isdso problematic in that it does not match the requirement in the
federa rules concerning when a carrier may use CPNI — which in the case of Washington, would
be limited to private account information excluding cdl detall — without customer gpprova.
While WAC 480-120-205(1) comports with 47 C.F.R. § 64.2005(c)(3), it omits verbiage
contained in 47 C.F.R. 8§ 62.2005(b)(1) and (c)(1), which state that awirdline carrier may use,

disclose or permit access to CPNI derived from its provision of local exchange service or

communications plan that truly met their needs. CPNI based marketing is a service to the customer and a
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interexchange service, without customer approval, for the provision of CPE and call answering,
voice mail or messaging, voice storage and retrieva services, fax store and forward, protocol
conversons, and ingde wiring ingtalation, maintenance, and repair services,

The FCC chose to include these services because they found that customers expect their
telecommunications providers to market CPE and information services to them.® Spedificaly, it
reasoned that no evidence has been produced that shows that alowing wirdline carriers to market
CPE to their customers, usng CPNI without customer consent, violates customers
expectations.* The FCC was aso “convinced that such usage by carriers would be beneficid to
customers as new and advanced products develop.”® Again, for the sake of consistency, and
because the FCC has aready devel oped an extensive record and analyzed the consumer issues,
WA C 480-120-205 and 206 should be replaced with FCC rules §64.2005.

D. Notification Requirements that May Not Be Accurate

For the same reasons, WA C 480-120-207 should be replaced with FCC rules 864.2007.
If the Commission decides againgt adopting the FCC rules, then certain changes should be made
to WAC 480-120-207 a aminimum. WAC 480-120-207(5)(a) is over-inclusve because it
requires dl carriers to inform customers that they “will” disclose subscriber list information to
telemarketers, evenif they do not.

The rule states, “ The notice must inform customers that the name, address, and telephone

number, if published in the telephone directory, are not private information and will not be

way of limiting the volume of marketing the Company must conduct.

* Reconsideration Order, at 1 38-46. The information services for which carriers may use CPNI without
customer gpproval for marketing purposes are call answering, voice mail or messaging, voice storage and
retrieval services, and fax storage and retrieval services, and protocol conversions. The FCC did not
include Internet access services.

“1d. at 144

°1d.
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withhdd from tdlemarketersif the customer opts-out.” Although Sprint may disclose such
information to its own telemarketers, it withholds such informetion from outside telemarketers
for dl customers. Sprint, therefore, should not be required to provide a notice that informsiits
customers that the Company will not withhold private information from any telemarketers.
Moreover, sSome companies may not share directory listing information with their own

telemarketers. The rule should read, “If the company provides the name, address, and tel ephone

number to telemarketers, the notice must inform customers that the name, address, and telephone

number, if published in the telephone directory, are not private information and wil may not be
withheld from tdlemarketersif the customer opts-out.”

WAC 480-120-209 (3)(k) should read, “A company may state in the notice that the
customer’s gpproval to use, disclose, or permit access to private account information may
enhance the company’ s ability to offer products and services tailored to the customer’ s needs
the gtatementis-accurate.” Thereisno need for aprohibition againg lying in this particular rule.

E. Sprint Recommends that the Commission Revise Notification, Re-notification
and Mechanisms Required in the Draft Rules

WA C 480-120-208 through 480-120-211 outline the mechanisms for opting-out of use,
disclosure, and access to private customer account information and notification reguirements for
opt-in and opt-out. While Sprint would be agreesble to provide most of the communication
options listed in WAC 480-120-208 to its customers on a voluntary basis, it asserts thet the rules
are generdly overly prescriptive and should comport with the FCC requirements found in
8§64.2007 to avoid customer confusion and minimize costs.

Two years ago, Sprint provided notification to its customers of the CPNI issue. Since
then, dl new customers and customers subscribing to new services have been natified of their

CPNI options. Sprint’s notice clearly explained what information constitutes CPNI and
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expressed our desire and commitment to keep such information confidentia. Sprint assured
customers that we would not release their CPNII to other companies unless the customer
requested in writing that we do s0. The notice told customers how to prevent the company from
using CPNI by cdling atall-free number and assured customers that opting-out would in no way
affect their current services. The notice was comprehensible and not mideading. 1t was clearly
legible, used sufficiently large type, and was not buried in other written materid, but was instead
sent as a separate postcard. Sprint made no attempt to persuade customers to freeze third party
access to CPNI, nor did Sprint impose adeadline for action by the cussomer. Sincethe initid
natification, Sprint has natified its new customers and any customers subscribing to new services
of their CPNIl rights. The natification is part of the customer fulfillment package that is sent to
customers confirming the new services to which they have subscribed.  Sprint has aways waited
60 days to hear from the customer before beginning to use CPNI for the customer. According to
Sprint’s policy, acustomer can opt-out a anytime, without restriction.

The result of this communication effort is that to date, gpproximately 28,000 households,
or 5.6 percent of the households Sprint serves in Washington have “opted-out.” Obvioudy,
customers have been informed of their choices and have exercised their choice. Not asingle
customer has complained about the mechanisms Sprint has used, or the opt-out approach. To our
knowledge, our customers have not experienced any difficulty in choosing to opt-out, nor have
there been any alegations of misuse of CPNI. In light of these facts, we urge the Commission to
consider what the 10th Circuit Court of Appedls characterized as*an obvious and substantialy
less restrictive aternative, an opt-out strategy” © in tailoring its CPNI regulations, before

determining that an opt-out Strategy would not sufficiently protect customer privecy.

® U SWest v. FCC, 182 F.3d 1224, 1238 (1999).
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Moreover, it should be unnecessary for Sprint to re-natice its customers for opt-out,
particularly since its notice met the WUTC rulesin place at the time and the FCC is not requiring
re-notice. Specificaly, the FCC said that carriers are not required to provide a new opt-out
naotification as long as the opt-out notice used 1) satisfies the requirements set forth in 47 CF.R.
8§ 64.2007(f); 2) provided areasonable and convenient means of opting out, and 3) the carrier
provided a safe-harbor of 30 days after sending notice before assuming that those customers who
did not reply were consenting to the company using CPNI. Sprint asserts that it has fully met
these requirements. Moreover, re-noticeislikely to generate customer confusion. If the FCC
makes changes to its notice requirement as aresult of its current proceeding, Sprint customersin
Washington could well end up receiving three different notices with three different messages.

The mechanism proposed in WAC 480-120-208(1)(d) by which the company would print
abox or blank on every payment coupon is a particularly onerous requirement. Such a collection
mechanism would be extremely labor intengve, costly, inefficient, and subject to human error.
Every sngle cusomer payment coupon would have to be sorted manualy in every billing cyde
to determine if abox or blank was marked. Those that were marked would have to be manualy
entered into a database. Additionally, any option on the coupon payment for “ opting-out” would
be meaningless to customers without some verbiage about CPNI and the opt-out rights.
Essentidly, then, this mechanism would entail ongoing natification, which would be infeesible
on a payment coupon. For instance, WAC 480-120-207(3) requires that notices never be
included with bills that contain abill suffer. Therefore, bill stuffers could not ever be sent,
because every hill would include CPNI natification. Additiondly, the twelve-point font

requirements and amount of information required for CPNI notification would exceed the

payment coupon space.
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Sprint urges the Commission to adopt the FCC's gpproach in requiring a one-time
natification.” If the Commission does not adopt the FCC rules but elects to create its own rule,
then the burden could be reduced significantly by making (c) and (d) dternatives, rather than
making both options mandatory, as discussed at the March 21% workshop. Subsection (c)
pertains to marking abox or blank on the notice and returning it to a Stated address.

Sporint urges the Commission to iminate the confirmation requirements found in WAC
480-120-207(5)(i), 480-120-209(3)(n), and 480-120-211. Companies do not generdly provide
written confirmation every time there is activity on the customer’s account, such as when the
customer suppliesamedica certificate, isnow Lifdine digible, etc. If the cusomer is
concerned that the company records may be incorrect, they may aways call and seek
confirmation. If there had been much demand for confirmation, Sprint might find it economic or
be able to judtify the expense of written confirmation in order to increase customer satisfaction;
however, Sprint has had no such evidence. Sprint has no interest in withholding such
information, it merely wants to keep its operating costs to a minimum so thet it can continue to
provide affordabl e rates, make the best use of its resources, and remain aviable busness. Sprint
is particularly concerned about any increased costs during this economic recesson. Sprint would
be able to provide an automatic confirmation by e ectronic means, and may be able to provide an
indicator on its billing Statements, but asserts that the separate mailing requirement is an
excessve cost imposition that will ultimately be borne by dl consumers.

F. Exception for Written Approval

If the WUTC adopts an opt-in approach, then line WAC 480-120-209(4) should be

modified to read:

7 §64.2007(f)
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(4) Opt-in gpprovd by the customer must be in writing or in eectronic form, except when

approvd is given verbdly during an in-bound call pursuant to WAC 480-120-204.

G. Compliance Statement

WAC 480-120-213 (3) should be modified so that it is consstent with the requirementsin
47 C.F.R. 8§ 64.2009(e) concerning compliance. 1f the Commission does not elect to adopt the
FCC rulein its entirety, then the WAC could be modified to read:

3 An officer of the company must certify to the commisson on an annud
bad s that the company has or has not established operating procedures that are
adequate to ensure -i-compliance with the rules concerning private account
information. A statement explaining how the company’ s operating procedure is
or is not in compliance with the commission rules on this topic rdles must
accompany the certificate.

As Century Telephone pointed out, and the FCC agreed, a company should not be required to
certify to astatement if it isnot true®  Additionally, the officer will not have persond
knowledge that every employee in the company has aways abided by the rule, but can attest to

whether the company has established operating procedures adequate to ensure compliance.

8 Reconsideration Order at 7 128.
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[l. The" Opt-in” Requirementsin the Draft Rules Violate Sprint’s Constitutionally
Protected Right to engagein Commercial Speech

The draft rules that the Commission has proposed in the ingtant proceeding address
telecommunications carriers use of Customer Proprietary Network Information (“CPNI™).
Sprint is particularly concerned about proposed sections WAC 480-120-202, -203, and -204 (the
“Draft Rules’), because those sections restrict Sprint’s First Amendment right of free speech.
Specificaly, the Draft Rules redtrict Sorint from exercising its right to engage in commercid
gpeech with its customers by requiring it to seek out and obtain explicit gpprova, or “opt-in,”
from a customer before the Company may use CPNI to market new services to the customer.
See Draft Rules, Section 480-120-203 through -205. In addition, the Draft Rules prohibit Sprint
from offering service enhancements to a customer based on “call detail” information recorded by
the Company, without explicit prior customer gpproval. See Draft Rules, Section 480-120-202.
The First Amendment provides, “Congress shal make no law . . . abridging the freedom

"® The Supreme Court applied the First Amendment only to non-commercial types of

of speech.
gpeech, e.g. political speech, until the 1970's, when the Court afforded commercid speech First
Amendment protection, in Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer
Council, 425 U.S 748, 96 S. Ct. 1817, 48 L. Ed. 2d 346 (1976)(“ Virginia Pharmacy Board”).

The Court invaidated a Virginiagatute, in Virginia Pharmacy Board, that restricted the
advertisement of prescription drug prices. Four years later, relying on Virginia Pharmacy Board,
the Court affirmed that the Firss Amendment protects commercia speech as “expression related

solely to the economic interests of the speaker and its audience.” Central Hudson Gas &

Electric, 447 U.S 557, 561, 100 S. Ct. 2343, 2349, 65 L. Ed. 2d 341, 348 (1980)(" Central

® The Amendment applies to the States under the Due Process Clause of the Fourteenth Amendment. See
Board of Ed., Island Trees Union Free School Dist. No. 26 v. Pico, 457 U.S. 853, 855, n. 1, 73 L. Ed. 2d
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Hudson” ). The Court determined that the First Amendment appliesto commercid speech
because commercia expression “not only serves the economic interest of the speaker, but dso
assists consumers and furthers the societd interest in the fullest possible dissemination of
information.” Id.

A. Analysis under Central Hudson’s 4-prong test shows that the Draft Rules
violate the First Amendment.

Regulations of commercid speech are reviewed under the 4-prong Central Hudson test.
In Central Hudson, the Supreme Court applied the 4-prong test to invalidate a regulation,
promulgated by the Public Service Commission of New Y ork, that restricted advertisng of
pricesfor electric services. Thefird prong is“whether the expresson is protected by the First
Amendment.” Central Hudson, 447 U.S at 566, 100 S. Ct. at 2351, 65 L. Ed. 2d at 350. The
next question is whether the asserted governmenta interest in restricting the gpeech is
subgtantid. 1d. If the answersto both questions are affirmative, it must be determined whether
the redtriction directly advances the governmentd interest. Id. In other words, as the Court
stated, “the regulation may not be sustained if it provides only ineffective or remote support for
the government’ s purpose.” Central Hudson, 447 U.S. at 564, 100 S. Ct. at 2351, 65 L. Ed. 2d at
349. Ladt, aredriction on protected commercid speech cannot be sustained if it is“more
extengve than is necessary to serve that interest.” Central Hudson, 447 U.S. at 566, 100 S. Ct. at
2351, 65 L. Ed. 2d at 350. The Court explained in developing this prong that “if the
governmentd interest could be served as wdl by a more limited restriction on commercid
gpeech, the excessive redtrictions cannot survive.” Central Hudson, 447 U.S. at 564, 100 S. Ct. at

2351, 65 L. Ed. 2d at 349.

435,102 S. Ct. 2799 (1982); Grosjean v. American Press Co., 297 U.S. 233, 244, 80 L. Ed. 660, 56 S. Ct.
444 (1936); Gitlow v. New York, 268 U.S. 652, 666, 69 L. Ed. 1138, 45 S. Ct. 625 (1925).
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1 The Draft Rulesrestrict targeted marketing that is commer cial speech
protected by the First Amendment.

So long as the commercid speech is truthful and non-mideading, it is protected by the
First Amendment. Central Hudson, 447 U.S at 566, 100 S. Ct. at 2351, 65 L. Ed. 2d at 350. A
restriction on the ability of a goeaker to engage in commercid speech invokes the Firgt
Amendment, regardless of the extent of the restriction. The 10" Circuit Court of Appedls
explained, “arestriction on speech tailored to a particular audience, ‘targeted speech,’” cannot be
cured smply by the fact that a speaker can speak to alarger indiscriminate audience, * broadcast
gpeech.”” The court concluded, “[t]herefore, the existence of dternative channels of
communication, such as broadcast speech, does not diminate the fact that the CPNI regulations
restrict speech.” U SWest v. FCC, 182 F.3d at 1232, citing Florida Bar v. Went For It, Inc., 515
U.S 618, 132 L. Ed. 2d 541, 115 S. Ct. 2371 (1995).%°

The Draft Rules, like the FCC’s opt-in requirement, restrict CPNI use. Sprint's
condtitutionaly protected right to engage in targeted marketing depends entirely on its ability to
use CPNI. Asaresult, the regtrictions in the Draft Rules on Sprint’ s ability to use CPNI will
have a direct and proportionate restrictive effect on Sprint’s ability to conduct targeted
marketing. Therefore, aredtriction on CPNI useisaredtriction on targeted marketing.

The way in which Sprint conducts targeted marketing ensures (1) that cusomers are
advised on new sarvice offerings that might better suit their needs (2) that customers receive the

best vauge; (3) that CPNI is used for limited purposes; and (4) that CPNI remains confidentia

19 Summarizing the factsin Went For It, the court states “a lawyer referral service and an individual
lawyer challenged a Florida Bar rule that prohibited attorneys from using direct mail advertisements to
solicit wrongful desth and persond injury clients within thirty days of the accident or disaster causing
death or injury. Despite the fact that the attorney could indiscriminately mail solicitations for his services,
the [Supreme Court] found that the targeted speech constituted commercia speech and that the restriction
on the targeted speech implicated the First Amendment.” See Went for It, 515 U.S. at 620-21.
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and unavailable for use except by and between the customer and the Company. Therefore, the
targeted marketing that the Draft Rules restrict is expression related to the economic interests™

of the speaker and its audience, and clearly implicatesthe Firs Amendment. Moreover, thereis
nothing unlawful or mideading about Sprint’ s collection or use of CPNI, or in the Company’s
targeted marketing campaigns that are based on CPNI. Therefore, Sprint’ s targeted marketing is
protected by the First Amendment.

2. The Commission’sinterest in protecting customer’sprivacy is not
sufficiently well defined to determine whether it is substantial for
purposes of review under the First Amendment.

The Commission has not sufficiently defined the pecific interest in mandating an opt-in
approach to CPNI. Based on rulemaking workshop discussions, it appears that the
Commission’s primary interest isin maintaining the privacy of CPNI.}? Specificdly, the
Commission’ sinterest gppears to be that CPNI, and especidly cal detail, could somehow
become public information.

Sprint is concerned that the Commission’s interest is not sufficiently definite to judtify a

restriction of Sprint’s congtitutionally protected right to engage in commercia speech, because,

| fact, targeted marketing is related to more than just the economic interests of the customer, and it
does more than just propose a commercia transaction. Targeted marketing is the only means by which
the Company can ensure that it is providing customers with the highest quality of service that the
Company offers for customers specific needs. Because targeted marketing does more than merely
propose a commercid transaction, it is arguable that restrictions of such speech are subject to amore
rigorous standard of review. Sprint reserves those arguments for future comments, should the
Commission decide to adopt the Draft Rules for the purposes of CR-102. For the purposes of these
comments, Sprint assumes without admitting that the speech is purely commercial.

12 The 10" circuit court aptly notes that the privacy interest asserted with regard to CPNI, “is distinct and
different from the more limited notion of a constitutional right to privacy which is addressed in cases such
as Griswold v. Connecticut, 381 U.S. 479, 484-86, 14 L. Ed. 2d 510, 85 S. Ct. 1678 (1965), and Roe v.
Wade, 410 U.S. 113, 152-56, 35 L. Ed. 2d 147, 93 S. Ct. 705 (1973) (stating that the congtitutiond right to
privacy covers only persona rights deemed “fundamental” or “implicit in the concept of ordered liberty”
(internal quotation marks and citations omitted)).” U SWest v. FCC, 182 F.3d at 1234. Thelimited
question in the case First Amendment review of restrictions on CPNI use, “is solely whether privacy can
congtitute a substantial state interest under Central Hudson, not whether the FCC regulations impinge
upon an individud’ s right to privacy under the Condtitution.” 1d.
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“the government cannot satisfy the second prong of the Central Hudson test by merely asserting
abroad interest in privacy. 1t must specify the particular notion of privacy and interest served.”
USWest v. FCC, 182 F.3d at 1235. Congdering indefiniteness of the interest gpparently
asserted by the Commission, and because of the limited nature of the privacy interest thet the
government can assert as ajudtification for restricting gpeech, it is unlikely that the Draft Rules
would survive under this prong of Central Hudson.

3. The Draft Rulesdo not directly advance the Commission’s asserted
interest.

The regulation must directly advance the asserted interest. According to the Supreme
Court, this prong “concerns the relationship between the harm that underlies the State€' s interest
and the means identified by the State to advance that interest.” Lorillard Tobacco Co. v.
Massachusetts, 533 U.S. 525, 555, 121 S, Ct. 2404, 2422, 150 L. Ed. 2d. 532, 559 (2001)
(“ Lorillard Tobacco Co.” )(emphasis added). The redtriction must “directly and materialy
advance the asserted governmental interest.” 1d., citing Greater New Orleans Broadcasting
Assn., Inc. v. United States, 527 U.S 173, 188, 144 L. Ed. 2d 161, 119 S Ct. 1923
(1999)(internal quotations omitted). Clarifying when arestriction directly and materidly
advances the governmental interest, the Court held that the government’ s burden, “is not
satisfied by mere speculation or conjecture; rather, a governmenta body seeking to sustain a
resiriction on commercia speech must demongtrate that the harmsit recites are real and that its
redriction will in fact dleviate them to amaterid degree” 1d.

The harms that the Commission and the commentors have raised a the rulemaking

workshops and in written comments are not real.  Sprint’s maintains the confidentiality of CPNI.
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In addition, the kind of private information that has drawn the most concern from commentorsis
simply not retained or used by Sprint in marketing products to customers.*®

An opt-in requirement will likewise not directly address concerns that the use of CPNI
results in unwanted marketing intrusions into the homes of customers. In fact, an opt-in
approach will likely increase the volume of mass marketing, both by mail and telephone, by
companies. Thus, the Draft Rules would not survive the third prong of Central Hudson because
they do not do not directly advance the Commission’s asserted interest.

4, The Draft Rules are mor e extensive than necessary to satisfy the
Commission’sinterest in protecting privacy.

The redtriction on commercia gpeech must be no more extensive than necessary to
satisfy the government’ s asserted interest. See Central Hudson, 447 U.S. 557, 100 S. Ct. 2343,
65 L. Ed. 2d 341. Inthe case of CPNI, an opt-out requirement is clearly less extensve than opt-
in, and provides the same degree of privacy protection as opt-in. The evidence in the record
demondirates that customer's are cgpable of and willing to opt-out.

Moreover, the government must “* carefully caculate the costs and benefits associated
with the burden on speech imposed’ by the regulations.” Lorillard Tobacco Co., 533 U.S. at 561,
121 S Ct. at 2426, 150 L. Ed. 2d. at 563, citing Cincinnati v. Discovery Network, Inc., 507 U.S
410, 417,123 L. Ed. 2d 99, 113 S Ct. 1505 (1993). The cogtsin thiscasefdl directly to
consumers and, in particular, those who do not have the means to seek out the best value in the
telecommunications marketplace:

As to the paticular consumer's interest in the free flow of commercid

information, that interest may be as keen, if not keener by far, than his interest in

the day's most urgent political debate. Appellees case in this respect is a

convincing one.  Those whom the suppresson of prescription drug price
information hits the hardest are the poor, the sick, and paticularly the aged. A

'3 For instance, Sprint would not retain the names of people its customers cal or the relationship of a
caled party to the customer. Such information is of no vaue to Sprint.

UT-990146 Comments of Sprint 18



disproportionate amount of their income tends to be spent on prescription drugs,

yet they are the least able to learn, by shopping from pharmacist to pharmacist,

where their scarce dollars are best spent.
Virginia Pharmacy Board, 425 U.S 748, 763, 96 S. Ct. 1817, 1826, 48 L. Ed. 2d 346, 359.

The rationade that Virginia Pharmacy Board gpplied to information about prescription
drugs aso applies to telecommunications services and prices. Obtaining complete and accurate
information about prices and services in the expansive and volatile telecommunications market is
difficult for even the savviest consumer. Companies frequently change prices, introduce new
services and bundles of services, and enter and exit the market.

The way that Sprint uses CPNI ensures that its customers get the best value, tailored to
cusomers specific communications needs. By marketing services to customers that will benefit
from an offering, rather than to dl of its customers, Sprint reduces unwanted mass telemarketing
and mailing campaigns. This reduces the Company’ s costsin providing service and dlowsit to
design products to meet the particular needs of our customers. The overdl result is higher
quality services at lower prices.

1. Concluson

Sprint shares the Commission’s concern for maintaining the confidentidity of customer
network information, and has no intention of releasing such information to outside companies
without the customer’ s express consent. Still, while protection of sengtive informétion is
paramount, the Commission will not serve the public interest by placing redtrictions on the
Company’s ahility to use such information for interna purposes to develop and market products
and sarvices that meet specific customer needs. In Sprint’s view, thisimportant public policy
issue is best addressed at anationd leve, with state participation, to ensure rules that are

consstent across state borders. A congstent approach will greetly ease the administration and
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enforcement of the policy. 1t will aso reduce customer confusion, as well as company and
societal costs.

Asthey currently stand, the Draft Rules redtrict targeted marketing that is commerciad
gpeech protected by the Firs Amendment. The Commission’sinterest in protecting customers
privacy is not sufficiently well defined to determine whether it is substantial for purposes of
review under the Firsd Amendment. The Draft Rules do not directly advance the Commission’'s
asserted interest because the harms that the Commission and commentors have raised at
rulemaking are not red. The Draft Rules are more extengve than necessary to satisfy the
Commission’sinterest in protecting privacy. Thus, the opt-in requirement in the Draft Rules
violates Sprint’ s right to engage in commerciad speech. The Commisson, therefore, should
adopt an opt-out requirement that mirrors the approach adopted by the FCC.

Respectfully submitted this 26" day of March, 2002, by

/s Nancy L. Judy

Nancy L. Judy
State Executive — Extarnd Affars

/9 William E. Hendricks

William E. Hendricks, Esg.
Regulatory Attorney
WSBA No. 29786
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