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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON

DAVID and JANI'S STEVENS, et al., )

Conpl ai nant s, )
)
VS. ) DOCKET NO. UW 011320
) Volune 11
ROSARI O UTI LI TIES, LLC, ) Pages 17 - 37
)
Respondent . )

A prehearing conference in the above matter
was held on July 23, 2002, at 10:13 a.m, at 1300 South
Evergreen Park Drive Southwest, O ynpia, Washington,
before Adm ni strative Law Judge KAREN CAI LLE.

The parties were present as foll ows:

STEVENS, et al., by PATRICK HANI S, Attorney
at Law, Hanis & O son, 3900 East Valley Hi ghway, Suite
203, Renton Washi ngton 98055; tel ephone,

(425) 251-9313.

OLY RCSE, LLC, by RICHARD A. FI NNI GAN,
Attorney at Law, 2405 Evergreen Park Drive Sout hwest,
Suite B-1, O ynpia, Washington 98502; telephone,
(360) 956-7001.

ROSARI O UTILITIES, LLC, by THOVAS M PORS,
Attorney at Law, 700 Fifth Avenue, Suite 5600, Seattle,
Washi ngton 98104; tel ephone, (206) 340-4396.
Kathryn T. W/l son, CCR
Court Reporter
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PROCEEDI NGS

JUDGE CAILLE: Let's go on the record. Good
norning. This is a prehearing conference to mark
exhibits and cross-exhibits and to attend to other
procedural matters, including the notions that have
been filed, in Docket Nunmber UWO011320. This is a
conpl ai nt brought by David and Janis Stevens, et al.
agai nst Rosario Utilities.

We are convened in a roomat the Comm ssion's
headquarters in Oynpia, Washington. Today is July the
23rd, and | amthe presiding adm nistrative |aw judge
for this proceeding. My | have the appearances for
the record, please?

MR. HANI'S: Patrick Hanis here on behal f of
Conpl ai nant s.

MR, PORS: Thonmms Pors appearing on behal f of
Respondent, Rosario Utilities.

MR. FINNI GAN:  Ri ck Finnigan appearing on
behal f of Intervenor, Oy Rose.

JUDGE CAILLE: Let the record reflect there
are no other appearances. As | indicated before going
on the record this nmorning, | would like to take care
of the notions that have been filed. Respondent and
Oy Rose filed a notion to disniss Conpl ai nants Ben

Marcin and lan Flavell and also a notion that objects
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to the testinony of Sue Perrault and Walt Tor bet.

Has anything further been resolved with these
noti ons, because | did notice that Perrault is
stipul ated. Does that cover the conplete part that you
were thinking of striking? You said Question and
Answer 8, and | thought that the response was nore
[imted than that.

MR, PORS: W have agreed that --

JUDGE CAILLE: Hold on just a minute so | can
get to ny testinony. |'ve got the place. So the
response was. .

MR HANIS: We are willing to stipulate to
strike the second and third sentences in Answer No. 8
and have the first sentence renuin.

JUDGE CAILLE: Any objection to that?

MR, HANI'S:  No.

JUDGE CAILLE: This is Sue Perrault's direct
testinmony. It's Answer No. 8, and it is the second and
third sentences that will be stricken according to the
agreenent of the parties.

MR. PORS: That is correct.

JUDGE CAILLE: Anything further on the
rebuttal testinmony of M. Torbet?

MR, PORS: | would suggest that we discuss

Corrigan first, rebuttal testinony of Tom Corri gan,
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because we have a stipulation on that.

JUDGE CAILLE: | thought that was off the
tabl e.

MR. HANIS: | believe your office sent an
updat ed versi on because of the stipulation.

MR. FI NNl GAN:  Correct.

JUDGE CAILLE: So we need to make sure it's
in the record. Let's do that. So hold on again while
| get M. Corrigan here. So Questions and Answers 3
t hrough 4.

MR, PORS: Questions and Answers 3 through 4
will be stricken. The first sentence of Answer No. 5
will be stricken also.

JUDGE CAILLE: Is that it?

MR, PORS: Questions and Answers 6 through 15
will be stricken

JUDGE CAILLE: So it's 6 through 15, because
in the nmotion, it's different.

MR. PORS: We added 15 to what was stricken.
It was an omi ssion.

JUDGE CAILLE: So 6 through 15. [Is anything
happening with 16?

MR PORS: 16 is still good. 16 and 17 are
okay.

MR, FINNIGAN: On that basis, we are willing
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to agree that M. Corrigan's testinony can be admtted
wi t hout his appearance.

JUDGE CAILLE: So 6 through 15, and with
that, as M. Finnigan said, his testinony will be
sti pul at ed.

MR. PORS: That is correct.

JUDGE CAILLE: Now, M. Torbet.

MR, PORS: CQur primary objection to the
rebuttal testinmny of M. Torbet is with respect to
rel evance. M. Torbet is not a conplainant. He
testifies primarily about being in |line and getting a
certificate. There is other testinony with respect to
what happens in |ine by nonparty w tnesses, including
M. Blay and M. Coe, and there is also a particular
statement made in M. Torbet's testinony that we
bel i eve | acks foundati on.

So the primary objection to the entire
testinony is that it duplicates testinony of other
Wi tnesses, and in particular, our objection with Answer
No. 3, there is a statenent nmade that about 12 p.m,
Ms. Vierthaler cane by and said there was no point to
be in line and to come back on Friday at nine a.m, and
left.

There is no foundation in his testinony that

any of the conplai nants had heard his testinony or
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relied upon that. Any of the conpl ai nants' direct
testi mony nmakes any reference to this whatsoever. So
we believe there is a |lack of foundation for that
stat ement.

JUDGE CAILLE: Could you repeat what you said
about that one, Question No. 3?

MR. PORS: The statenment about what
Ms. Vierthaler told himabout waiting in line we
bel i eve has no foundation because there is not a single
conpl ai nant has testified that they heard this or
relied upon it. M. Torbet's testinony does not
provi de any foundation that there was any conpl ai nant
present or informed about this statenent, so we believe
that it |acks rel evance and foundati on.

I would also point out that there is no
simlar statenent that was alleged to have been nade by
Ms. Vierthal er or anyone el se. None of them were
waiting in line on the 14th to have heard a statenent
such as this, so it's not the type of statenent that
one of the conplainants could allege was simlar to a
statement nade to them This was allegedly a statenent
made to someone waiting in line the day before, so
dissimlar circunstances from any of the conplai nants.

JUDGE CAILLE: It's ny understanding that

M. Torbet will be testifying by tel ephone
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MR. FINNIGAN: That's an issue that we are
going to need to discuss before the end of this
prehearing conference.

JUDGE CAILLE: | thought everyone was
appearing live.

MR. FINNI GAN: That was our inpression, Your
Honor .

JUDGE CAILLE: As far as M. Torbet,

M. Hanis?

MR HANIS: | don't think this is a
foundation issue. The foundation is that M. Torbet
was at the sale expressing his experience about the
sale like M. Coe did. His testinony is in line with
the testinony of M. Coe and M. Marsh, who al so
testified about their experiences at the sale.

Ms. Vierthaler has testified regarding a
conversation she had |l eading up to the sale, regarding
when the sale | ocation was noved, regardi ng when people
could line up at the sale, regarding what she told
peopl e about the process for the sale. W believe her
testi mony has been inconsistent, and M. Torbet's
testi mony denonstrates the inconsistencies that
occurred leading up to the day of the sale.

JUDGE CAILLE: |'mgoing to deny the notion

wWith respect to M. Torbet. | believe it's relevant to
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the process that was conducted, and as with everything,
the Commission will weigh and I will weigh the evidence
and the credibility of the witnesses, so his testinony

will remain in.

That, | believe, takes care of the notion to
strike. Wth respect to the notion to dismss the
testimony of M. Marcin..

MR. FINNI GAN:  Actually, there is no
testimony of M. Marcin. It's to dism ss him

JUDGE CAILLE: Yes. | have a question of
M. Hanis. M. Hanis, is anyone representing this
gent | eman?

MR. HANIS: W are. He is named as a
conpl ai nant in the Conpl aint.

JUDGE CAILLE: But he has not filed any
testi nony.

MR. HANI'S: He has filed the testinony of al
t he other conpl ainants as well as the general wi tnesses
we have offered

JUDGE CAILLE: So he will not be testifying.

MR, HANIS: No. He's relying on the
testinony and exhibits already in.

JUDGE CAILLE: | don't need to hear argunent
on this, unless you have sonething nore you want to

menti on ot her than what was in your notion.
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MR FI NNl GAN:  No, Your Honor.

JUDGE CAILLE: I'mgoing to allow M. Marcin
to remain as a conplainant for the reasons stated in
M. Hanis's response with the caveat that M. Marcin
has had an opportunity to be heard, so as you describe
the way he's related to this proceeding, he's nore or
less -- | hate to use the word "adopted" -- but the
testimony of the other conplainants is his testinony as
well. |Is that how you characterize it?

MR. HANIS: That's how we woul d characteri ze

MR, PORS: | would object to that
characterization, Your Honor, because he's not
provi di ng any testinony on his owmn. | would
characterize it as he is relying on the testinony of
others to establish a case for him and he has not
provi ded any evi dence what soever to establish his own
case.

MR, HANI'S: | would disagree with that
assunption. M. Lancaster is being offered as a
general witness. M. Torbet is being offered as a
general witness. M. Blay is being offered as a
general witness, and M. Corrigan -- these three
wi t ness have been offered as general wi tnesses of which

M. Marcin has relied upon in supporting his position
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as a conpl ai nant regardi ng the process of sale.

MR, FI NNl GAN:  Your Honor, if I might. W
have no information in the record related to
M. Marcin's circunstances. W don't even know how
many certificates he was trying to obtain. W have no
basic information that would establish the grounds upon
whi ch this comr ssion should fashion a renmedy for
M. Marcin.

JUDCGE CAILLE: | think that's exactly ny
point. First of all, let's back up, and I am nuch nore
confortable with Respondent's description of what
M. Marcin's relationship is to the testinmony. W
don't have him adopting testinmony, so I'mwlling to
| eave himas a conpl ainant, but my concern is is that
shoul d the Commi ssion decide that there are
certificates that need to be redistributed -- this is a
hypot hetical -- then we have really nothing for
M. Marcin to know, exactly what M. Finnigan said, how
many certificates he was in line for or..

MR, HANI'S: Each of the conpl ai nants have
been willing for the purpose of this process that they
woul d only take one. There were others that wanted a
ot more than that. M. Marcin, there has been
evi dence offered regarding a list of Ms. Vierthaler

and he is listed on that list, and we think that gives
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as nmuch standing as to anybody el se's proof of their
being at the sale that day and the position they were
in at the conclusion of the sale.

JUDGE CAILLE: | agree he has standing as a
conplainant. That if he was an applicant, just
consistent with the order that | entered recently,
that's not really ny concern. The reason why | am
allowing himin is because | believe this whole issue
i s about process and whether the process was fair. So
it's sort of as a warning that |I'm not sure what the
Conmi ssion will do with M. Marcin.

MR. PORS: | would like to make an additiona
objection on the record to M. Marcin remaining as a
party. You should note that not only did M. Marcin
not provide testinony, he's not |listed as a w tness,
and there is absolutely no opportunity for the
respondent or the intervenor to cross-examne this
witness or to confront this witness as to the
circunstances of his situation. How would we know if
the sale was fair to himor not w thout having the
opportunity to exam ne his testinony and cross-exam ne
himregarding his testinony, and there being none, we
felt it was fairly clear that there has been a failure
to prosecute his claim

But if he were allowed to remain as a party,
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meke it clear for the record that Respondent and

I ntervenor will not be given an opportunity to confront
this witness to cross-exam ne his testinony, so there
woul d be a lack of fairness to the respondent, | think
a denial of the process if he's allowed to remain as a
conpl ainant without the ability to be able to
cross-exanine his testinony.

JUDGE CAILLE: | have a probl em because there
is no testinony, so there is nothing for you to
cross-exam ne, and | think that kind of levels the
pl aying field, and M. Pors, at the Conm ssion we do
things a little differently than superior court, and we
of ten have a group of conpl ai nants who cone in, and we
don't always expect testinony fromevery single person
Now, I'mconfortable with my ruling and the way this is
proceeding. |If after the hearing you wish to raise
this again, | will certainly entertain argunent and
consider it, but for now, | believe he should renain.

Then that |eaves us with M. Flavell. MW
inclination also is to allow M. Flavell to renmain as a
witness. Fromhis testinony, his parents owned Sea
Ccean.

MR FI NNl GAN:  Your Honor, if I mght just
for a nonent. It's not clearly articulated in the

material we filed, but part of the core of this problem
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is that the real party in interest is the corporation
what ever the nanme of it is.

JUDGE CAILLE: | think it's Sea Ccean.

MR. FINNIGAN: They are not even naned as a
conplainant. The two individuals who have an interest
in that corporation -- and maybe they are the only ones
or maybe there are hundreds of others. W don't know
that -- are the ones that are listed as a conpl ai nant.
The real property and interest is the owner of the
property, Sea Ocean Limited, which is a corporation.
They are not even listed as a conpl ai nant.

So what we are really trying to get at is if
a conplaint is to be brought, it's to be brought by Sea
Ccean Limted. It's not to be brought by Chris and
Cecily Flavell who had their son on their behalf. What
we are trying to articulate is that the real party and
the owner of the ot is not even listed as a
conpl ai nant, and these people may have an interest in
the corporation, but they can't be the conpl ai nants.
They don't own the property.

JUDGE CAI LLE: M. Hanis?

MR. HANI'S: They are president and secretary
of the corporation. That was testified to by M. Ilan
Flavell. A corporation can sue and be sued, but it

can't do so without on intervention of people, those
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peopl e being typically the presidents of the
corporation. Cecily and Chris Flavell, we have offered
testimony to show what they are.

| suppose that it would have been better or
nore correct to have stated Sea Ccean Linmted as a
conpl ai nant, but there is no harmin having the
presi dent and secretary nanmed, and if need be, now that
an objection has been raised, we can easily correct
that by placing and having Sea Ocean |listed as a
conplainant. The testinony will be the same of
M. Flavell regardless of who that person is
representing that piece of property.

JUDGE CAILLE: Do you have anything further?

MR, FI NNl GAN:  Just very briefly. | would
note that it is not a correct statenment of corporate
| aw that a corporation sues in the nanme of the
i ndi vidual officers. The corporation sues in its own
nane or not at all, but that's the only thing I would
of fer in addition.

JUDGE CAILLE: Do you have any response to
M. Hanis's offer to correct this or mtigate it with
stating that Sea Ocean would be the party?

MR. FINNIGAN: Yes, | do. | think
substituting a party at the prehearing conference where

we' ve not had the opportunity to conduct discovery
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about the corporation itself is not appropriate.

JUDGE CAILLE: M. Flavell's testinony was
goi ng to be stipul at ed.

MR. PORS: W have no stipulation as yet.
It's just pending the outcone of your rulings. W are
not stipulating to its renmnining as a party.

JUDGE CAILLE: I'mgoing to allow M. Flavel
to remain as a party with the same caveat that after
the hearing is concluded if Respondent or Intervenor
wish to reraise this issue, | will consider it. At
this point, I"'mgoing to just allow himin. | think we
can go off the record.

(Di scussion off the record.)

JUDGE CAILLE: We are back on the record.
Before we go off the record to do the order of
witnesses, | would like to clean up a matter. | wanted
to make it clear that on the notion to dismiss lan
Fl avel |, that was denied, and before we tal k about
wi tnesses, | see that there are sone w tnesses that
stated that they will be testifying by tel ephone, and
would Iike to -- | know there are coments the parties
want to nmke about this or argunent, so if we could
hear fromyou, M. Hanis, since you are proposing it.

MR HANIS: M. Mke Hanis, follow ng the

heari ng we had a coupl e of weeks ago, he was m staken
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in thinking of what was being referred to with regard
to tel ephonic testinmny. So we should have probably
made it clear a little bit earlier than this, but we
have sone people who are sinmply unable to travel to
Seattle. OGwneth Burrill was scheduled to | eave to
Canada for a wedding the day before the hearing. She's
postponed that for a day, but in order to get there in
time, she can't come to Seattle.

We have stipulated to M. Lancaster's
testinmony. M. Torbet, who also is an elderly retired
gentleman, is unable to bear the cost and tinme to
travel down to Seattle and back for a hearing;
especially when | anticipate his testimony will be very
short-lived. M. Flavell's testinmony we have
stipulated to so we won't be calling him

Ms. Stover lives in Oregon. |It's inpossible
for her to arrive in Washington. M. Clark is actually
driving up as we speak to Washington. She will be in
town. M. Schulte lives in Arizona and is unable to
travel. M. Blay and M. Corrigan's testinmony has been
stipulated to. So the remaining parties will be here
at the hearing, so we have the need for four people to
testify by tel ephone.

JUDGE CAILLE: | was relieved to hear that

there were going to be no tel ephonic testinmony when we
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di scussed the notion to conpel. There may be a
technical problemwth it in that | don't know whether
the roomw || accommmpdat e.

MR. HANI'S: | thought that was addressed
early on when we decided that we woul d have to have the
hearing in Seattle instead of on the site, that that
was one of the considered issues.

JUDGE CAILLE: It was consideration for not
having it in Aynmpia. |1'mgoing to have to check into
this. That's part of the problemis that it wasn't
cl ear when we arranged this room exactly what we were
going to have to do, so why don't | hear from
Respondent and Intervenor about their objections.

MR PORS: | would object to having the
testinmony of these witnesses heard by tel ephone because
they have given direct testinony that controverts facts
about statenents nade concerning a priority |list and
t he conduct of the sale, when and where it would be
held, and it is very inportant that contradicted
testinmony be held in person so that the credibility of
the witnesses can be examined directly by the fact
finder, and it is going to be difficult, if not
i npossible, to exanmine the credibility of w tnesses who
are disputing facts in a case froma renote |ocation by

tel ephone. That is ny general objection.
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Gwneth Burrill does live in the area. The
heari ng date has been known to the conplainants since
May 14th, | would have to say about her plans to
travel. We have tried to stipulate to as many of the
testi noni es as we can, and that has hel ped. [If we have
additional stipulations to testinony that we are going
to enter here this norning, that will nmake it
unnecessary for several of the witnesses to travel, but
t he other w tnesses have testinony that is
controverted, and | don't believe that it would be fair
to have their testinmony heard by tel ephone without the
ability to have their credibility judged in person.

JUDGE CAILLE: M. Finnigan, anything
further?

MR, FINNIGAN: The intervenor joins in those
argunents. | would nmake a m nor addition and note that
in adm nistrative law, sonetines tel ephonic appearances
are allowed, but they are nore often in the case where
it's a person seeking unenpl oynent benefits or welfare
benefit, and it's their choice to put their case on as
it my affect them

Here, we are having a case where the
conpl ai nants are asking to take action agai nst
Respondent and I ntervenor, and we believe under the

ci rcunstances we have the right to cross-exanine them
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in person so, as M. Pors indicated, the credibility of
the witnesses can be fully reveal ed.

JUDGE CAI LLE: Anything further?

MR HANIS: | would add that it's not an
uncommon practice to have witnesses testify by phone in
this day and age.

JUDGE CAILLE: | share sonme of the concerns
about tel ephone testinmony because | have to judge the
credibility of witnesses as well. | suppose an option
woul d be to have these people testify at another tine
when they can make it, but it looks to me |like two of

themare in Arizona and Oregon, and it's unlikely they

woul d nake a trip up here to testify. |Is nmy assunption
correct?

MR, HANI'S: | think your assunption is
correct.

JUDGE CAILLE: So the two that would cone
woul d be Ms. Burrill and M. Torbet, and | know that |

did say early on that we would try to accommpdat e

Wi t nesses by telephone. | think that what we will do
is -- I'mgoing to need to check to see if we can do
this -- I will allowit to be done

If I feel I am having trouble judging the
credibility of these witnesses, | will let you know.

"Il just entertain any notions in relation to that,
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but I will let themtestify by telephone if it's
possible. Let's go off the record now, unless there is
anyt hing further on this.

(Extended Di scussion off the record.)

JUDGE CAILLE: We are back on the record.

The parties have conpl eted an order of wi tnesses, and
wi |l assign the exhibit nunbers and e-mail those to the
parties as far as the exhibits that have already been
prefiled and the cross exhibits.

I would note that while we were going through
the list of witnesses, M. Mntgonery is substituting,
whose testinmony | have previously stricken as redundant
or repetitive, he is going to be substituting for his
wife, sol will just note for the record that change
and that all parties are in agreenent as to that.

MR. FINNIGAN: That's correct, Your Honor
Qovi ously, our objection between the two of them was
because it was redundant, and if he wants to choose one
over the other, we are agreeable to that.

JUDGE CAILLE: So the record is clear, | wll
note that in ny prehearing conference orders, and
will strike Victoria's testinmony and then substitute
M. Mont gonery.

Thank you. |Is there anything nore to cone

before the Conmi ssion today? Then | will see you on
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