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A. Introduction And Summary Of The Argument.

The important issues in this appeal can be resolved by answering
two questions: (1) What was the level of disclosure contemplated by the
Legislature when it enacted the Disclosure Statutes?; and (2) When the
Legislature created a mandatory duty to disclose, who was required to
comply with that duty? More specifically, the relevant questions are: (1)
Could defendants comply with their disclosure obligations by filing
tariffs?; and (2) If not, could the WUTC exempt defendants from any and
all disclosure obligations, despite the Legislature’s use of a defined term
(“alternate operator services company’) that plainly includes these
defendants?

The critical fact relating to the first question is that the Legislature
knew that all providers of alternate operator services—not just local
exchange companies (LECs}—were rqg.uired- to and did file tariffs prior to
enactment of the Disclosu;e : S;tégtutés. Thus, when the Legislature
~ identified the problem as the failure of companies to disclose their rates, it
had already concluded that disclosure by tariff was insufficient.
“Appropriate disclosure” under the statute means something more than
disclosure by tariff. If it did not, the Legislature was wasting its time in
requiring disclosure that was already mandated by law.

This conclusion is buttressed by the common-sense proposition
that meaningful disclosure under the statute means disclosure at a time
when the consumer can actually make use of the information—and that
means ready access to information when the consumer is receiving a

collect telephone call.  Plaintiffs allege that they received no rate




information when they received collect calls. That is sufficient to state a
claim under the Consumer Protection Act where the statute requires more
than disclosure by tariff.

With respect to the second question, the basic issue is whether the
Washington statute means what it says. The Legislature said that the
disclosure obligations apply to “any” company “operating as or
contracting with” an “alternate operator services company.”
RCW 80.36.520. That last phrase is expressly defined in a way that
plainly includes the LEC defendants.

The Legislature not only wrote the statute in plain language, it
twice declined to amend the statute to specifically exclude LECs.
Regardless of the analytical tool used by the court—the plain meaning of
the statute, grammatical construction of the stafute, legislative history, or
historical context—the answer is the same: - the Legislature intended its
disclosure obligations to ap_piy'; té ;111 companies providing alternate
operator services.

In sum, the trial court erred by failing to recognize that the
Legislature required the WUTC to impose new and more practical
disclosure requirements on AOS companies and that it required these
disclosure obligations to apply to both LECs and non-LECs.

B. The Disclosure Statutes Set A Minimum Floor Of

Disclosure That is Actionable In This Case; Disclosure
By Tariff Is Not Consistent With Legislative Intent.

Each defendant contends that it has complied with its disclosure
obligations by ﬁﬁng tariffs that disclose rates to the public. For example,

Qwest acknowledges that the Legislature was concerned about “companies




that were not disclosing their rates,” Qwest Bf. at 26, but maintains that by
filing tariffs, it satisfied the Legislature’s intent that it disclose rates to
consumers. Qwest also recognizes that the Disclosure Statutes do not
permit the WUTC to exempt a provider of operator services from making
any disclosure, but argues that the Commission can require different types
of disclosure from different types of companies. Id. at 33. Implicit in
these arguments is an acknowledgment that the Disclosure Statutes
imposed some type of disclosure obligation on defendants, even if it was
merely a preexisting obligation to file tariffs.

The fatal flaw in this argument is that @/l companies providing
AOS services, including non-LEC telecommunications companies, were
requiréd to and did file tariffs prior to the passzige of the Disclosure
Statutes. See Qpening Bf. at 36-37 (citing RCW 80.36.100, which
requires all telecommunications companies to file tariffs). Obviously, if
every provider of AOS services was cfisclosing rates pursuant to tariffs at
the time the Legislature i‘denfiﬁed a problem with disclosure, disclosure by
tariff cannot have been what the Legislature had in mind when it required

“appropriate disclosure.”




Public documents confirm that all providers of AOS were required
to file tariffs.! As one AOS company observed in arguing that the WUTC
could not exempt LECs from its disclosure requirements on the basis that
they were required to file tariffs, all providers of AOS services (LEC and
non-LEC) were required to disclose rate information through tariffs:

The fact that LECs and interexchange carriers

(“IXCs™) file tariffs and price lists respectively does not

support their exemption from the proposed requirements.

AOS providers also file tariffs/price lists with the
Commussion.

Reply Appx. at 002; see id. at 0010 (noting that non-LEC providers of
long-distance operator services “have tariffs on file with the Commission,
in the same manner as the LECs”); id. at 0013 (WUTC Order noting the
existence of “initial tariffs” filed by AOS companies prior to 1990, when
statute authorized WUTC to review AOS company rates under “public
convenience and advantage” standard). -~

In theory, then, a consufr’xer‘could determine what rate any AOS

provider might charge by taking on the onerous task of tracking down a

! Plaintiffs have provided the court with a number of publicly available materials
from the WUTC in the Appendix to this reply brief (an index to the Appendix appears as
the first page of the Appendix). These materials consist of published WUTC orders and
comments submitted by interested parties in the rulemaking docket that resulted in the
1991 regulation. In addition, the Appendix contains legislative history materials and
statutory source materials procured from the Washington State Archives and Records
Center in Olympia. See RCW 40.14.100 (requiring state to maintain legislative history
files). All of these materials are relevant to the question of legislative intent and are
subject to judicial notice. See, e.g., Seattle Times v. Benton County, 99 Wn.2d 251, 255
and n.1, 661 P.2d 964 (1983) (letters and memoranda in legislative history files
suggesting legislative intent); State v. Hoffman, 116 Wn.2d 51, 67 and n.7, 804 P.2d 577
(1991) (proclamation that was 2 matter of public record in Govemnor’s office);, Knack v.
Department of Retirement Sys., 54 Wn. App. 654, 664-65, 776 P.2d 687 (1989)
(legislative history file matenals); see generally 5 Karl Tegland, Washington Practice,
Evidence §§ 45-50 (1989). The documents may serve the convenience of the court. See
RAP 10.4(c}.




tariff at the WUTC or by pressing the issue with various providers of AOS
services. The Legislature was not concerned with theory, however; it was
concerned with the practical dissemination of information to consumers
that would allow them to make informed choices. If disclosure by tariff
had been deemed a sufficient consumer protection by the Legislature,
there would have been no need to pass any legislation because such
disclosure was already mandated by law.

The structure of the Disclosure Statutes supports the conclusion
that the Legislature intended a minimal floor of disclosure that would
allow consumers to obtain rate infonﬁation more quickly and more easily
than by entering the arcane world of telecommunications tariffs. First, the
Legislature identified a problem—companies were providing AOS
services “without disclosing the services provided or the rate, charge or
fee.” RCW 80.36.510. The Final Bill Report pinpoints the problem: “the
customer is often unaware of thé c:;hafge until it appears on the monthly
bill.” Senate Bill Ré‘port; SB 6475, Opening Appx., 6-1. Under
defendants’ reading of legislative intent, however, every customer is
presumed to know a rate disclosed in a tariff. A

Rather than import legal presumptions that ordinary consumers
know nothing about, it is far more likely that the Legislature intended to
require AOS companies to provide a form of disclosure that would arm
consumers with information they could use at the critical point in time that
they need it: when they are making (or receiving) a call.

Because all providers of AOS services were “disclosing” their rates

pursuant to tariffs when the Legislature described the problem, the




Legislature must have concluded that disclosure by tanff was not an
acceptable solution to the problem. This makes sense. No one who has
ever attempted to get their hands on a tariff, much less understand one,
knows that it is not a workable means of communicating information to
the general public. Accordingly, the “appropriate disclosure” required by
RCW 80.36.520 is a type of disclosure that is more accessible, more
immediate, and more practical than disclosure by tariff. In sum, the
Legislature permitted the WUTC to set the precise level of disclosure, but
it did not permit the WUTC to conclude that the statutory “minimum”
required by RCW 80.36.520 was a form of disclosure that the Legislature
had already found to be deficient.

Defendants contend that RCW 80.36.510 is a mere legislative
finding that does not give rise to enforceable rights. But this does not
prevent a court from looking to the legislative finding to determine what
the Legislature required Whe‘l_l‘i.t'ifli'rsecfed the WUTC to, “at a minimum,”
assure appropriate discldsﬁré to consumers. Nor does it prevent the court
from examining whether the WUTC exceeded the bounds of its discretion
‘when it exémpted LECs from its disclosure requirements:

As a general rule policy statements in an ordinance

or statute do not give nise to enforceable rights and duties.

However, where legislation, despite being couched in

words of policy, creates a mandatory duty but leaves to the

discretion of the agency the specifics of implementation,

the general rule is not always applicable. The question

becomes one of the propriety of discretion exercised by the
agency.

Roberts v. King County, 107 Wn. App. 806, 27 P.3d 1267, 1268 (2001).




The upshot of all this is that the Legislature contemplated and
required a more practical, immediate, and effective form of disclosure than
existed when it saw the need to enact a consumer-friendly statute.
Disclosure by tariff is no disclosure at all under the statute. Yet that was
the only disclosure provided by defendants. The argument that courts
would be forced to speculate on the meaning of “appropriate” disclosure
without direction from the WUTC, see Verizon Bf. at 28, does not arise in
this case. That is because: (a) the only disclosure by defendants has been
by tariff, (b} the only reasonable interpretation of the statute is that the
Legislature deemed disclosure by tariff insufficient; and (c) the statute
does not create an exemption for any sub-class of AOS company. Under
these circumstances, one need not consult the regulation to determine that
a CPA violation has occurred.

C. The LEC Exemption In The 1991 Regulations Is Void To
The Extent It Conflicts Wlth The Disclosure Statutes.

Ultimately, the WUTC .required a form of disclosure in its 1991
regulation that was consistent with the statutory mandate: “immediate”
disclosure, upon request, of a “quote of the rates or charges for the call.”
WAC 480-120-141(5)(iv)(A) (1991). The WUTC, however, failed to
comply with the Disclosure Statutes in one critical respect. By exempting
LECs, the largest group of AOS providers, it altered a statutorily defined
term and impermissibly narrowed the scope of the law.

Before addressing the merits of the LEC exemption in the 1991
regulation, it should be pointed out that plaintiffs’ challenge to the validity

of the regulation is narrow. The Disclosure Statutes are concerned with




two forms of consumer protections—rate disclosure and identification of
the company providing AOS services (“branding”}—while the 1991
regulation instituted a host of other protections for consumers of AOS
services. See RCW 80.36.520 (requiring disclosure of the “provision” of
AQS services and the rate charged). Plaintiffs’ challenge is therefore
limited to subsection (5)(a) of the 1991 regulation, which requires
“branding” (identification) of the AOS company and disclosure of rate
information.2 See Reply Appx. at 0038-39.

1. The Statutory Definition Of “Alternate Operator
Services Company” Ceontrols.

Plaintiffs have alleged, and it must be assumed td be true for
purposes of this appeal, that each defendant is: (a) a telecommunications
company, that (b) provided a “connection to infrastate or interstate long-
distance services from places including,sbut not limited to, hotels, motels,
hospitals, and customer-owned p‘ays'!.té-l'-f;phones.” RCW 80.36.520. That
definition plainly includes '1(-)cal exchange carriers—like the three
defendants on appeal-—who choose to provide “a connection to intrastate
or interstate long-distance services” from prisons. There is no LEC
exemption in the statute and no defendant has argued to the contrary.

Not only do the defendants fail to offer any resistance regarding
the applicability of the statutory definition, they fail to offer any resistance
to the established body of law that holds that a statutory definition of a

2 The defendants’ reliance on disclosure by tariffs falls short for another reason—ihe
statutory requirement that a provider of AOS services identify itself to the consumer
cannot be accomplished through fariff filings. That type of disclosure can take place
only at the time a specific call is made using a specific AOS company.




term “controls its interpretation.” Senate Republican Campaign Comm. v.
Public Disclosure Comm’n, 133 Wn.2d 229, 239, 943 P.2d 1358 (1997).
Because the statutory definition prevails over a contrary administrative
definition, the exemption for LECs carved out of the 1991 regulatory
definition was never effective, at least with respect to the rate disclosure
and branding requirements of the Disclosure Statutes.

Defendants repeatedly stress that the WUTC was given discretion
to determine what constitutes “appropriate disclosure.” Yor example,
Qwest relies on the phrase “‘appropriate disclosure” to argue that the
statute gives the WUTC discretion “to determine whether a different
manner of disclosure is warranted for different types of companies.”
Qwest Bf. at 33.

This argument confuses the issue of who must provide disclosure
with the issue of what level of disclo's_yre is required. The former issue
was answered directly by the _Ifég';isléture when it took pains to define
“alternate operator services'éomp'any.” Had the Legislature mtended to
permit discretion with respect to the type of company subject to disclosure
requirements, it could have written a more flexible definition of AOS or
said so directly.

As argued in plaintiffs’ Opening Brief, support for this
interpretation is found in the grammatical consiruction of the statute. The
adjective “appropriate” modifies the noun “disclosure,” and therefore
provides the WUTC with some measure of discretion (but not unlimited
discretion) in determining the method or level of disclosure. It does not,

however, modify the statutory definition of AOS company. Rather, the




statute directs the WUTC to develop disclosure requirements for “amy
telecommunications company, operating as or contracting with an
alternate operator services company.” RCW 80.36.520. Use of the word
“any” indicates that the Legislature contemplated disclosure requirements
that would apply uniformly to all providers of operator services, and that
sub-classes of AOS companies could not be carved out of the statutory
definition.

Additionally, the statute imposes disclosure obligations not only on
companies “operating as” an alternate operator services company (as all
defendants were), but also companies “contracting with” AOS companies.
RCW 80.36.520. In this case, a non-LEC provider of AOS services,
T-Netix, is both a defendant and a subcontractor to the same contract that
other defendants signed.

Rather than acknowledge the facial conflict between the statutory
definition and the regulatory deffn'iitioﬁ, defendants argue that the WUTC
did not really exempt them from disclosure requirements because it
recognized that they continued to file tariffs. Not only does this argument
conflict with the legislative finding of RCW 80.36.510 and the minimal
floor of disclosure contemplated by RCW 80.36.520, it is not consistent
with the rationale the WUTC eventually put forth to justify its exemption
of LECs. It also fails to acknowledge that the Legislature twice declined
to pass legislation that would have amended the statutory definition of

AQOS company.

-10 -




2. The LECs’ Attempts To Amend The Statutory
Definition Of AOS Company Were Rejected.

a. SSB 6770.

Apparently unhappy with their inclusion in the definition of AQS
company in the 1988 Disclosure Statutes, the LECs sought to amend the
statutory definition in 1990. Senate Bill 6770 was introduced in 1990 by
three senators. See Reply Appx. at 0042. The bill sought to amend RCW
80.36.520 by redefining the term “alternate operator services company” as
follows:

For the purposes of this chapter, “alternate operator
services company”’ means a person, other than a local
exchange company, providing a connection to infrastate or
interstate long-distance services from places including, but

not limited to, hotels, motels, hospitals, and customer-
owned pay telephones.

Id. (emphasis in original to show proposed amendment). One week later,
SSB 6770 was introduced. Jd. at 00{{3. It contained an even greater
exemption from the AOS deﬁnitionjeéémpting LECs and their “affiliates,
or a facility based carrier 'operating belween service areas and ifs
affiliates.” Id. SSB 6770 passed the Senate Energy and Utilities
Committee but died in the Rules Committee. Reply Appx. at 0045. The
bill generated opposition, as reflected in testimony prepared by a lobbyist
for a trade association of businesses (“TRACER”) who were large users of
AOS services:

Turming now to SSB 6770, TRACER has four
major concerns with the proposed legislation ... .

Second, the bill would exempt local exchange
companies and facilities based interexchange carriers, and
their respective affiliates, from all of the requirements
relating to operator services providers. They represent

-11-




over 95% of the operator services market. There is simply

no legitimate rationale for exempting these companies.

Such a proposal is discriminatory and anticompetitive, and

not in the public interest.
Reply Appx. at 0047-48 (emphasis added).

b. HB 2526

About a week before SB 6770 was introduced in the Senate, four
Representatives introduced HB 2526, at the request of the WUTC. Reply
Appx. at 0052, The bill was similar to SB 6770, but did not attempt to
amend the statutory definition of AOS company. Id. at 0053-54. Tt passed
the House on a unanimous vote. Id. at 0052. The Senate Energy and
Utilities Committee then considered the bill. Undeterred by its failed
attempt to amend the statutory definition of AOS company via SB 6770,
US West (now Qwest) lobbied for an amendment that would have
exempted LECs from the statutory definition in RCW 80.36.520. See id. -
at 0059 (draft bill considered by cor_pfnittee); 0061-63 (comments from
AQOS company detailing attempt itc-),amend statute). The amendment was
identical to that contained in SSB 6770. Like SSB 6770, it was rejected.
See id.

Instead, the Senate unanimously passed a version of HB 2526 that
relied on the existing statutory definition of AOS company. Id. at 0053.
The Final Bill Report explicitly relies on the definition of AOS company
in the 1988 Disclosure Statutes:

An alternative operator services company is defined

by statute as a company offering connections to Infrastate

or interstate telecommunications services from hotels,

motels, hospitals, and customer-owned pay telephones. In

1988, the Legislature directed the Utilities and
Transportation Commission to adopt rules requiring

=12 -




telecommunications companies operating as or contracting
with an alternate operator services company to disclose to
customers the provision of and rate for services provided by
the alternate operator service.

Id. at 0065. HB 2526 was signed by the Governor and became effective
June 7, 1990. Id. at 0066. It is now codified at RCW 80.36.522 and .524.
G Significance Of This Legislative History.

It is unnecessary to delve into legislative history where, as here,
statutory language is clear and unambiguous. See In re Marriage of
Caven, 136 Wn.2d 800, 807-08, 966 P.2d 1247 (1998). To the extent the
court considers this history, its significance lies in the fact that it
demonstrates an awareness (on the part of both the Legislature and LECs)
that LECs were included in the existing statutory definition and that
formal amendment of the statute was the appropriate method of creating
an exemption. |

3. Regulatory History__O{-The 1991 Regulation.

Just a few months after the Legislature had rejected attempts to
amend the statutory definition in 1990, the WUTC issued a proposed rule
amending various portions of its 1989 Regulation. The first iteration of
the draft rule, however, departed from the statutory definition of AOS and
contained an exemption for LECs. '

The proposed exemption generated a heavy volume of comments,
mostly negative. The comments addressed both the authority of the
WUTC to alter a statutorily-defined term and the public policy

implications of exempting a large segment of the AOS industry from the

-13 -




consumer protections of the proposed regulation. Representative of the
former were comments by International Telecharge:
The amendment is confrary to Washington law
because it places into the Commission’s rules an exception

not approved by the Washington legislature. In fact, the

exemption for local exchange companies was considered,

and rtejected by the Washington Legislature this past

session. T_he Commission is a creature of statute, and

cannot rewrite statutes.
Reply Appx. at 0062 {emphasis in original).

After reviewing these comments, the WUTC staff recommended
renoticing the rule with multiple changes, one of which eliminated the
exemption for LECs. See id. at 0068-76; 0081. Staff explained its
rationale: “Staff is generally persuaded that the exclusion should not be
allowed, ir order to assure that the public informational requirements
Jor AOSs and aggregators are standard throughout the state.” Id. at
0079 (emphasis added). Soon there__aﬁgf,’ the WUTC circulated a draft in
which the LEC exemption was deie£éd. Id. at 0081.

The LECs complﬁined loudly. For example, Qwest contended that
the exemption was “absolutely necessary” because LECs are “pervasively
regulated” and file tariffs. Id. at 0085-86. It also contended that passage
of the 1990 statutes demonstrated that the Legislature did not intend to
include LECs within the statutory definition of AOS company, failing to
acknowledge that it had failed to secure a legislative amendment to effect
that very change. Id. at 0092-93.

After a second round of comments were received on the renoticed

regulation, WUTC staff continued to recommend a version of the
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regulation that tracked the statutory definition and did not exempt LECs.
Id. at 0107; 0098. Staff noted that LECs provide alternate operator
services and that non-LEC companies had argued that the statute mandated
a level playing field for all providers of AOS. Id. In sticking with its
recommendation that LECs be included in the deﬁniﬁon, WUTC staff
reasoned: “The chief benefit from including LECs in this definition would
make performance more consistent among all providers—particularly
regarding branding——and thus less confusing to consumers.” /d.
Although arguments regarding whether the WUTC could deviate from the
statutory definition were raised, the issue was not addresée_d in written
comments by staff.

One week later, on May 15, 1990, the WUTC reversed course and
put the exemption back in its final regulation. Id. at 0123 and 0125. The
order accompanying the issuance of the:regulation attempted to justify the
exemption. [d. at 0027-28. A ;hf;“m below, that rationale does not

eliminate the conflict with the statute and is not reasonable on its face.

4, The WUTC Exceeded Its Authority In
Exempting LECs.

a The Court Need Not Examine The
WUTC’s Rationale For Exempting LECs
In Light Of The Direct Conflict Between
The Statute And Regulation.

Each defendant relies heavily on the following attempt by the
WUTC to justify its exemption of LECs:

Local exchange companies, LECs, are removed
from the definition of alternate operator services company, -
consistent with the draft initially noticed in this docket. ...
Unlike LECs, AOS companies can be seen as entering and
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exiting markets at will. AOS companies were the subject
of specific legislative enactment. AOS companies often
charge higher rates that LECs, leading to consumer
complaints. Consumers often expect that they are using
their LEC when the use a pay phone; requirements that
apply to non-LEC companies to inform the consumer that it
is not the LEC are reasonable.

Reply Appx. at 0027-28. Notably absent from this justification are the
post-hoc reasons now advanced by defendants to support their exemption:
that they already disclosed rates by filing tariffs and that their consumers
were not in need of protection because LECs were pervasively regulated.

Of the four proffered justifications in the WUTC order, only one
addresses legislative intent (“AOS companies were the subject of specific
legislative enactment.”). The statute, however, affords no basis for
distinguishing between “AQOS companies” and LECs that provide alternate
operator services. This aspect of the WUTC’s rationale is simply wrong.

The other reasons offered by the WUTC coﬁcem policy issues that
are not addressed in the statute ‘and-*'ga;u.‘lot provide a basis for overriding a
statutory definition. Becau"sé. the regulatory definition can be measured
against a specific statutory provision, deference is inappropriate. Where
the statutory definition is clear, that is the end of the matter. See Chevron,
Ine. v. Natural Resources Def. Council, 467 U.S. 837, 842-43 (1984).

b. The WUTC’s Policy Rationale Is Not
Reasonabie.

Even if the statutory definition were ambiguous, the WUTC’s
policy rationale for exempting LECs would not be a reasonable
implementation of the statute. First, when LECs function as providers of

alternate operator services, they may very well enter and exit markets at
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will. This case provides a good example. Defendants were each
subcontractors to a contract that was offered pursuant to a competitive
bidding process. See CP 339. In voluntarily choosing to bid on a
competitive contract, their conduct cannot be distinguished from any other
non-LEC provider of AOS services that seeks to win a contract with a
hotel, hospital, or prison. See Reply Appx. at 0152 (noting that LECs
compete with other AOS companies and provide operator services for
other LECs and payphones); 0161 (noting that US West and GTE sold
AOS services to independent LECs and AT&T). Even where LECs are
the “default” provider of operator services, that does not translate into a
finding that consumers should be denied basic rate information. Certainly
nothing in the statute supports such an exemption.

Second, the Commission’s conclusion that LECs did not charge as
much as some non-LECs is likewise unsupported by the statute and fails to
justify a blanket exemption _for"' LECs, by far the largest providers of
operator services.

Third, the WUTC’s rationale that it is reasonable to exempt LECs
from branding requirements because consumers “often expect” that an
LEC will provide operator services at pay phones fails to address the huge
number of consumers who do not use public pay phones when using and
paying for operator services (e.g., customers of hotels, hospitals, and
families and friends of inmates). This rationale also undermines the
statutory purpose of providing consumers with rate information.
Moreover, if one of the statutory and regulatory goals is to prevent

confusion among consumers as to who is providing operator services, then
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the adoption of a branding requirement that applies to all AOS providers is
the option that best effectuates statutory intent. The WUTC staff
recognized as much when it concluded that the “chief benefit from
including LECs in this definifion would make performance more
consistent among all providers—particularly .regarding branding—and
thus less confusing to consumers.” Id. at 0098.

Finally, the WUTC’s rationale fails to address a host of arguments
made by non-LECs. These companies pointed out that federal law, upon
which the disclosure requirements of the state regulation were based,3
covered all providers of operator services (despite the best attempts of
LECs to obtain an exception). See 47 U.S.C. § 226(a)(7) and (9). The
WUTC’s exemption for LECs is particularly ironic given its statement that
“[t]he definition of operator services is changed to more closely reflect
federal definitions, and to emphasize that the alternative operator services
(AOS) rules apply only to op'erafor;se‘rvices, as defined.” Reply Appx. at
0027. Thus, the exemption .of LECs by the WUTC created a situation in
which a consumer was protected by disclosure requirements for all
interstate calls under federal law, but the identical protection for intrastate
calls depended on whether he or she happened to make a call from a

telephone where operator services were provided by a non-LEC.

3 The federal Telephone Operator Consumer Services Improvement Act of 1990
(TOSCIA) was enacted to “protect consumers from unfair and deceptive practices
relating to their use of operator services to place interstate telephone calls and to ensure
that consumers have the opportunity to make informed choices in making such calls.” Tt
required every provider of operator services—including LECs—to, “at a minimuom ...
disclose immediately to the consumer — a quote of its rates or charges for the call....”
47 U.S.C. § 226(b){1)(C)(i).
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The non-LECs also pointed out that the combination of the
dominance of LECs in the AOS marketplace and the exemption of LECs
from the consumer protection requirements of the regulation would
undermine the purpose of the statute and regulation:

[The argument of the LECs in favor of exemption] does not
address the real issue. The intent and purpose of the
proposed rules is to provide proper information and
protection for all consumers, not just the customers of
certain companies. In fact, the customer of a non-LEC pay
telephone has not greater right to posted information than
the customer of a LEC pay telephone.

1d. at 0166-67.
~ The LEC exemption also created an economic playing field tilted
decidedly in favor of the LECs:

[Tlhe exemption of these companies from the
Commission’s rules would result in their gaining an unfair
economic advantage and thus, unreasonable discrimination,
as they would not have to incur the expense associated with
compliance. To impose these cdsts on some OSPs, but not
all is unreasonable, particularly as all OSP’s are providing
identical services to the same transient market.

Id. at 004.

Although this Court need not reach the issue of the reasonableness
of the LEC exemption in light of the facial conflict with the statute, the
exemption cannot be defended as a reasonable exercise of the agency’s.
authority.

5. Defendants’ Atiempt To Distinguish LECs From
Other Providers Of AOS Services Is Not
Supported By The Statute.

Defendants rely on two phrases in the statute to argue that the

Legislature intended to require disclosure only of non-LECs,
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notwithstanding the plain language of the statutory defimifion. First,
defendants argue that the word “alternate” in the statutory definition must
refer to companies that were an alternative to the heavily regulated LECs.
See, e.g., Qwest Bf. at 22. This argument finds no support in the
definition itself, which plainly includes all companies, like LECs, that
provide a “connection to intrastate or interstate long-distance services
from places including, but not limited to, hotels, motels, hospitals, and
customer-owned pay telephones.” RCW 80.36.520.

While that analysis can and should end the matter, defendants’
attempt to redefine “alternate” is contradicted by the description of AOS
companies in WUTC orders. As explained m a variety of these orders,
“alternate” does not mean “altemate to an LEC provider of operator
services,” it means “alternate to the consumer’s own presubscribed long-
distance provider™:

An AOS con{p.aﬁy’k-pfovides “alternate operator
services,” an alternate for the consumer’s own
presubscribed service. At a location such as a pay phone, a
consumer has no direct connection to his own
presubscribed toll carrier. An operator-assisted call from
such a public phone is connected to an AOS company that

is chosen by the person providing the telephone, unless the
consumer redirects the call.

Reply Appx. at 0024-25. Defendants fit the above description. A family
member of a prison inmate who receives a collect call likely has a
different long-distance provider than Qwest or Verizon, but she is forced
to use that LEC provider of AOS services if it is the company chosen by

the Department of Corrections to serve a particular prison. In this
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situation, Qwest or Verizon is the “alternate” to the consumer’s
presubscribed service.

As pointed out in comments received by the WUTC, it is often the
case that a consumer must use an “alternate” to their presubscribed long-
distance carrier, even if that “altemate” is heavily regulated as a
“competitive telecommunications company’”:

All OSPs, including MCI and other “competitive
telecommunications companies” [such as the LECs at issue

in this case], serving transient locations often provide

service to end users who have presubscribed their home or

office telephones to a different IXC [interexchange carrier

such as AT&T]. For example, an end user presubscribed to

MCI at home would, upon dialing “0” from a hotel

presubscribed to AT&T have his or her call routed to

AT&T for completion. Thus, there is no factual basis for

distinguishing between the services provided by various
OSPs.

Id. at 003.

Defendants also contend_ t_}lat- ‘the Legislature’s reference to a
“growing number of companiés:’ in RCW 80.36.510 could not include
“previously existing,” ‘;aiready-regulated” companies like Verizon and
Qwest. Verizon Bf. at 22; Qwest Bf. at 21-22. Defendants are wrong.
* Prior to the break-up of AT&T, AT&T was the exclusive provider of long-
distance operator services. S. Rep. No. 439, 101* Cong,, 2" Sess., 1990
US.C.C.AN. 1577, 1578. Companies like Qwest and Verizon were
created after the break-up and became part of the “growing number of
companies” providing AOS to the public. As noted by one court, “[t]hree
types of companies provide AOS: interexchange carriers [MCI, Sprint,

AT&T], local exchange companies, and other companies that have been
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formed solely to provide AOS.” In re Applications for Authority to
Provide Alternative Operator Services in Minnesota, 490 N.W.2d 920,
922 (Minn. App. 1992). Defendants would rewrite the statutory definition
to apply only to the latter category.

The fact that LECs were “already-regulated” does not negate the
fact that they were part of the “growing number of companies” that
entered the competitive market to provide AOS services. Defendants’
attempt to use “historical context” to infer statutory intent is supported by
neither histod nor the plain language of the statute.

6. Heavy Regulation Of LECs Cannot Justify Their
Exemption From A Statutory Definition.

Departing from any reliance on the statute itself, defendants argue
that the Legislature must not have intended to subject LECs to disclosure
requirements because LECs were subject to “pervasive regulation.” This
heavy regulation of all aspects, of LEC sérvices, defendants contend,
rendered the disclosure .requirémenis unnecessary to protect the public.
See Verizon Bf. at 17 (CPA remedy would be “wholly superfluous”
because Verizon’s actions “are already monitored” by WUTC).

Defendants neglect to mention that the myriad laws and regulations
governing LECs failed to address the only subject that matters in this
lawsuit: effective disclosure of AOS rate and service information to
consumers as required by the Disclosure Statutes. If the Legislature had
intended to exempt LECs because they were “heavily regulated” or
because they filed tariffs, it could have excluded them in the statutory

definition.
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Notably, the Legislature’s definition of AOS company includes
another type of heavily regulated telecommunications company providing
AOS services: interexchange carriers like MCI, Sprint and AT&T. It is
undisputed these large carriers provide “alternate operator services” as
defined in the statute. They are among the most heavily regulated
companies in the telecommunications world and, like LECs, have always
filed tariffs that are subject to intense regulatory scrutiny. Indeed, MCI
initially argued that it should be exempted from the WUTC’s AOS
definition precisely because it was heavily regulated and filed tariffs.
Reply Appx. at 0175-77. It proposed a revised definition of AOS
company that would have exempted interexchange companies. See id.
‘When it became apparent that the WUTC would not exempt interexchange
companies like MCI, but might exempt LECs (even though both were
making the same arguments regarding “‘pervasive regulation”), MCI took
the WUTC to task for uneven apﬁliéation of its consumer protection rules.
Id. at 0166-67. | |

Defendants’ “heavy regulation” argument was also rejected at the
federal level, where LECs argued that they “should not be required to file
reports [required by the federal AOS disclosure law, TOSCIA] because the
LECs’ rates are regulated and the LECs already file cost repoits.” Id. at
0180. The FCC rejected this argument, reasoning that because the federal
disclosure law “applies to all providers of interstate operator services, no
exemptions from the filing requirements are warranted.” /d. at 0181.

Verizon’s attempt to draw inferences from the passage in 1990 of

stricter regulatory requirements for AOS companies is also flawed. The
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primary flaw is that the 1990 statute (HB 2526) incorporates the same
statutory definition of AOS company that appears in RCW 80.36.520—
despite attempts by LECs to amend that definition when the bill was being
considered. See supra, pp. 11-13. The 1990 statute reconfirms that LECs
are subject to disclosure obligations.

Moreover, Verizon’s premise does not support its conclusion. It
argues that only after passage of RCW 80.36.522 m 1990 was it “clear”
that the WUTC could require AOS companies to register and to regulate
rates of AOS companies under public convenience and advantage
standard # Verizon Bf. at 23. However, its conclusion—that the 1988
Legislature implicitly exempted LECs from the statutory defimition of
AOS company—does not necessarily follow from the fact that the
Legislature chose to subject AOS companies to greater rate regulation in
1990. This is particularly true when the statutory definition is plain on its
face and the 1990 Legislature _refﬁs'eii fo amend that same definition.

Fortunately, this’ couﬁ need not look for strained inferences of
intent based on later statutes, nor need it look for hidden meaning in the
phrase “growing number of companies” or “alternate.” The Legislature
answered the question of who must comply with disclosure obligations
when it chose to define AOS company in a manner that plainly included

LECs. The WUTC’s deviation from that definition should be held invalid.

4 Verizon’s statement regarding the WUTC’s ability to stringently regulate AOS
rates after passage of the 1990 statute is accurate and refutes CenturyTel’s argument that
the “lack of WUTC supervision and regulation of non-LECs” justified the WUTC’s
exemption of LECs from the 1991 Regulation. CenturyTel Bf. at 34.
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D. Plaintiffs’ Challenge To The WUTC’s Exemption Of
LECs May Properly Be Heard By This Court.

1. In The Course Of Determining ‘Whether
Plaintiffs Have Stated A Claim Under The CPA,
This Court May Construe The Statute And, If

Necessary, Conclude That The Regulation Is In
Conflict With The Statute.

Defendants have no response to plaintiffs’ argument that it is the
court’s prerogative and duty to consider the interplay between the
Disclosure Statutes and the regulations in determining whether plaintiffs
have stated a claim under the CPA. The issues raised are pure questions of
law that require the court to engage in statutory interpretation.

Defendants instead operate under the mistaken assumption that any
challenge to a regulation must first be instituted as an APA review
proceeding where the agency is joined as a party. This is not even the case
with respect to authorities defendants have cited. For example, Manor v.
Nestle Food Co., 131 Wn.2d 439, 932:P.2d 628 (1997), a case cited by
CenturyTel at p. 27 of its resp_ons’é, is é personal injury case for negligence
in which the dispositive iséue centered on the validity of a regulation
issued by the Department of Labor and Industries. The court’s analysis of
the regulation’s validity was an incidental but necessary step in
determining the merits of plaintiff’s negligence claim. The case was not
an APA review proceeding, nor did the administrative agency appear as a
party.

The Manor case is like this case: plaintiff brought a civil action for
damages that required the court to interpret a statute and determine the

validity of a regulation. The court relied on the analytical framework of
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the APA to determine whether the regulation was valid, posing some of
the same questions that plaintiffs pose here: Did the rule exceed the
statutory authority of the agency? Was the rule arbitrary and capricious
(i.e., did the agency use the appropriate statutory framework and is the
regulation reasonably consistent with the implementing statute)? See id. at
453-54. The fact that the court employed APA standards did not
transform the proceeding into an APA review proceeding or necessitate
the joinder of the agency.

Similarly, Qwest’s reliance on City of Bremerton v. Spears, 134
Wn.2d 141, 949 P.2d 347 (1998) (Qwest Bf. at 30) is misplaced. The
section of the opinion relied on by Qwest affirmed the superior court’s
decision to decline “to decide whether the regulation implementing the
helmet statute was properly promulgated under the rulemaking
procedures” of the APA because the'_‘_State-Patrol had not been made a
party to the proceeding. Id. gt.3'58i‘ That holding, however, did not stop
the court from considering whether the same motorcycle helmet regulation
was constitutional. 7d. at 356-58. In other words, the court differentiated
between a challenge to the substantive validity of the regulation and a
challenge to the procedures employed when the regulation was
promulgated.

Our case does not challenge agency procedures. It does challenge

'the substantive merits of the WUTC’s exemption of LECs, ‘but only
because that issue must be decided in reviewing whether plaintiffs have

stated a claim for damages under the CPA. A challenge to an agency rule
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may always be heard when necessary to decide the merits of an
independent claim.?

2. Alternatively, The Trial Court Erred In
Dismissing The Complaint With Prejudice On A
Pleading Technicality.

Defendants’ APA argument should also be rejected because the
trial court erred in failing to recognize that this case fits the exception
contained in RCW 34.05.410(1). Defendants do not dispute that if
plaintiffs’ complaint did not contain a claim for injunctive relief, RCW
34.05.410 would not bar plaintiffs’ challenge to the 1991 regulation.
Plaintiffs indicated their willingnéss to abandon their claim for injunctive
relief in the trial court. CP 216. The trial court’s refusal to reach the
merits of plaintiffs’ challenge to the 1991 regulation is contrary to the
policy that claims should not be dismissed on pleading technicalities:

A dismissal under Rule 12(b)(6) generally is not

final or on the merits and: the court normally will give

plaintiff leave to file aii amended complaint. The federal

rule policy of deciding cases on the basis of substantive

rights involved rather than on technicalities requires that

plaintiff be given every opportunity to cure a formal defect
in his pleading.

5A Charles A. Wright & Arthur R. Miller, Federal Practice & Procedure
§ 1357, p. 360-64 (2d ed. 1990) [hereinafter Wright & Miller]. It is also
contrary to Washington law, where a motion to dismiss “should be denied

if the plaintiff can assert any hypothetical factual scenario that gives rise to

5 Defendants would apparently have plaintiffs bring a separate declaratory judgment
action under the APA addressing only the validity of the regulation before suing under
the CPA. Surely the Legislature did not intend such a cumbersome and lengthy process
when it granted consumers a right to sue for non-disclosure under the CPA.
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a valid claim, even if the facts are alleged informally for the first time on
appeal.” Fondren v. Klickitat County, 79 Wn. App. 850, 854 (1995).
Independent of any suggestion or motion from plaintiffs, the trial court has
a duty to determine whether the complaint can be saved through
amendment. See Wright & Miller at 339 (dismissal is inappropriate where
court can ascertain that some relief may be granted despite fact certain
claims may not survive). The fact that plaintiffs did not file a separate
motion to amend the complaint is not dispositive. See Seattle Professional
Photographers Ass’n v. Sears Roebuck Co., 9 Wn. App. 656, 661, 513
P.2d 840 (1973) (trial court erred in failing to allow amendment to delete
claims where request made in trial brief; appellate court deemed complaint
to have been amended when reviewing dismissal for failure to state a
claim).

Affirmance of the trial court’g_. dismissal would create enormous
judicial inefficiency. There Wou’id ';be‘nothjng to prevent another putative
class member from briﬁging an identical lawsuit (minus the claim for
injunctive relief), requiring a court to again assess the validity of the LEC
exemption. That issue should be addressed now.

E. Defendants Cannot Avoid Damages By Asserting

Reliance On A Regulation That Conflicted With The
Statute.

Defendants argue, primarily by footnote and aside, that even if the
1991 regulation tmproperly exempted LECs, they cannot be held liable for
damages because they reasonably relied on the regulation. To the extent
this argument is even considered (it was not raised by defendants below or

adjudicated by the trial court), it should be rejected.
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The defendants’ so-called “reasonable” reliance is, as a matter of
law, unreasonable. The regulatory exemption for LECs directly conflicted
wfth the statutory definition of AOS in RCW 80.36.520. Defendants were
aware of this conflict before the regulation was even promulgated, as
evidenced by their failed attempts to rewrite the statutory definition in the
Legislature. This issue was also raised and briefed in comments to the
1991 rulemaking. A regulation cannot supplant a clear statutory
definition, and defendants took a calculated risk in ignoring the statute.
See Central States, Southeast & Southwest Areas Pension Fund v. Century
Motor Freight, Inc., 1996 WL 48529, * 2 (N.D. I11. 1996).

Further, as between consumers who are entitled to rely upon a clear
statutory definition, and defendants, who successfully lobbied the agency
for an exemption the Legislature did not give them, who occupies the
higher ground? The Disclosure Statutes .create mandatory disclosure
obligations that go beyond the .pﬁb'iic;tion of tariffs; a failure to disclose
constitutes a CPA \}iolation and statutory damages are expressly defined.
To allow defendants to escape stafutory liability would discourage
consumers from attacking unlawful practices prohibited by state statute
and remove important financial incentives to compliance. Innocent
consumers should not be forced to forego remedies expressly given to
them by the Legislature.

In sum, defendants should not be immunized from statutory
damages because they were able to procure a regulation that directly
conflicted with statutory law. But even if defendants could claim that their

reliance on the regulation was reasonable, that argument raises an issue of
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fact that must take into account their historical awareness of the conflict
between the regulation and statute. lssues of fact must be resolved n
plaintiffs’ favor at this stage of the proceedings.

F. The WUTC Exceeded The Statutory Scope Of lis
Authority in Granting Waivers.

The waiver issue can be boiled down to the same two questions
that are dispositive of the issues addressed above: (1) Is disclosure by
tariff consistent with the Disclosure Statutes? (2) Can the WUTC exempt
certain companies from disclosure requirements where the statute applies
to all companies providing alternate operator services?

Qwest and Verizon concede that the statute mandates that the
WUTC require some form of disclosure. At the same time, they contend
that the WUTC properly waived all requirements of the 1999 regulation,
and that the WUTC did not require them to provide any rate information
through live operators, as argued;i;LPliii}ltiffé’ Opening Brief at 32-35. In
other words, they rely on’ t.hé. Qame argument advanced to justify
compliance with the statute before 1999: disclosure by tariff is sufficient
to comply with the statute.

For the reasons discussed above, this argument must be rejected. If
disclosure by tariff is no disclosure at all under the statute, then plaintiffs
have stated a claim and the trial court’s judgment must be reversed.

Qwest quotes from a portion of the WUTC’s watver order that
concludes that Qwest’s rates “compare favorably” to rates charged by
other carriers. Qwest Bf. at 35. To the extent the WUTC relied on such a

finding to justify its waiver, it erred. There is no room for case-by-case
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exceptions in the mandatory language of RCW 80.36.520. It is worth
repeating that language: the agency “shall by rule require, at a minimum,”
that “any” company “operating as or contracting with” an AOS company
“assure appropriate disclosure to consumers.” Jd. Deference to agency
expertise 1s not an issue where the agency has failed to comply with a
mandatory duty that on its face admits of no exceptions.

In the final analysis, the only defense Qwest and Verizon have with
respect to the waiver issue is that disclosure by tariff was sufficient. To
conclude that it was would make a mockery of the Legislature’s efforts to
provide consumers with a viable remedy for non-disclosure.

G. Issues Raised Only By CenturyTel.

1. The Trial Court Did Not Grant Summary
Judgment.

CenturyTel stands alone in claiming that the trial court decided
factual issues on summary judgment. S'éé Verizon Bf. at 13 n.4; Qwest Bf.
at 15. CenturyTel attempts to .support this argument by listing “factual”
materials that were submitted by defendants in connection with their
motions to dismiss. See CenturyTel B at 14-15. It fails, however, to
recognize that these materials were subject to judicial notice and were not
used to challenge the factual allegations in plaintiffs’ complaint. In any
event, none of these materials really matter as the only issue relevant to the
standard of review is whether the trial court properly found, as a factual
matter, that CenturyTel did not provide long-distance service.

On that issue, no party submitted affidavits or declarations to the

court before it rendered its decision dismissing plaintiffs’ claims. See CP
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248-49 (trial court’s order dismissing CenturyTel dated Nov. 9, 2000).
Only after the Court had already dismissed CenturyTel (pursuant fo its
motion to dismiss, not summary judgment, see CP 248-49), did
CenturyTel file the Grigar Declaration. The declaration was filed as part
of CenturyTel’s motion for entry of judgment—over one month after the
trial court had granted CenturyTel’s motion to dismiss. CP 302.

2. The Trial Court Erred In Including Factual
Findings In Its Order Dismissing CenturyTel.

Procedurally, it was improper for the trial court to consider any
evidentiary material that went to the merits of plaintiffs’ claims after it had
already dismissed those claims under Rule 12. A defendant does not get
one bite at the apple by moving to dismiss and then another bite at the
apple by submitting evidentiary material in connection with a motion for
entry of judgment. By definition, a Rule 12 dismissal is based solely on
plaintiffs’ pleadings. Therc was no ;cvigéntia;ry hearing in connection with
CenturyTel’s motion for entry .of judgment, and it was improper for the
trial court to consider any evidence after it had already dismissed
plaintiffs’ case under Rule 12. Even the authority relicd on by CenturyTel
to support its argument that its motion to dismiss was converted into a
summary judgment motion recognizes that a trial court must “ask all
parties if they wish to present materials” in order to provide reasonable
notice and an opportunity to respond with evidentiary materials. Blenheim
~ v. Dawson & Hall Ltd., 35 Wn. App. 435, 438, 667 P.2d 125 (.1983).
Here, CenturyTel moved to dismiss under Rule 12 without filing

declarations, secured an order dismissing plaintiffs’ complaint under Rule
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12, and only then attempted to “convert” its prior motioﬁ info a contested
factual proceeding. In effect, CenturyTel wants this court to treat its
motion for entry of judgment-—a motion that was supposed to reflect what
had already taken place on its motion to dismiss—into a summary
judgment proceeding where only it was allowed to introduce evidence.

The authority cited by CenturyTel for the proposition that plaintiffs
were required to move to strike the Grigar declaration is not on point. See
Lamon v. McDonnell Douglas Corp., 91 Wn.2d 345, 352, 588 P.2d 1346
(1979); 10B Wright & Miller § 2738, at 372. These authorities stand only
for the straightforward proposition that—in a summary judgment
proceeding—parties must preserve their rights by moving to strike.

CenturyTel next argues that plaintiffs’ complaint “never alleged
that CenturyTel provided long-distance services.” CenturyTel is wrong.
The complaint clearly alleges that “gigfendants, all telecommunications
companies and operator se_rvfce;'- ];;roviders, have failed to assure
appropriate disclosure of ratés to the plaintiffs and other similarly situated,
and continue to fail to do so for intrastate long-distance telephone calls.”
CP 2, 4 6 (emphasis added); see CP 3, 10; CP 5, § 16.

CenturyTel’s last argument is that the contract it signed to provide
service to prisons demonstrates, beyond dispute, that it never provided
fong-distance operator services.® However, the first page of the contract

states that the defendants will provide “inmate telephone stations and

6 Plaintiffs did not object to use of the contract in the context of defendants’ motions
to dismiss as the contract was referenced in plaintiffs’ complaint.
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enclosures, recording and moniforing equipment and local and intraLATA
telephone service.” CP 339. IntraLATA service may be purely local
service, but it may also be long-distance service when a call is placed
between two different exchanges. See Washington Independent Tel. Ass'n
v. TRACER, 75 Wn. App. 356, 358-59, 880 P.2d 50 (1994). Here, the
contract distinguishes between “local” and “intraLATA” service and
indicates that defendants will provide both. This suggests that all
defendants were required to provide long-distance intraLATA service. At
the very least, this language creates an issue of fact to be construed in
plaintiffs’ favor.

3. Plaintiffs’ Challenge To The 1991 Regulation Is
Not Moot.

If the only claim in this lawsuit were one for injunctive relief,
plaintiffs would agree that their argument regarding the validity of the
1991 regulation is moot. Plaintiffs, h;Wev.ér, have asserted a claim for
damages under the CPA, and ‘tﬁe question of whether defendants are liable
for failing to disclose rates in the 1996-99 time period necessarily requires
this court to determine whether the WUTC could alter a statutorily-defined
term when it issued the 1991 regulation. The issue is very much alive
because this is not a direct challenge to a rule that has been superseded, 1t
is a collateral challenge to a rule that may be determinative of plaintiffs’
rights under the Consumer Protection Act. At bottom, this is a question of
statutory interpretation that requires the court to determine legislative

intent. CenturyTel’s argument has no merit.
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H. Conclusion.
Appellants Sandy Judd, Tara Herivel, and Zuraya Wright

respectfully request that the judgments dismissing all claims against
defendants Verizon, Qwest, and CenturyTel be reversed and remanded.
Respectfully submitted: October 24, 2001.

SIRIANI & YO
f%u_'\

! <}

outz, WSBX #7736

s for Plaintiffs/Appellants
erivel, and Wright
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