

BEFORE THE WASHINGTON UTILITIES

AND TRANSPORTATION COMMISSION

	WASTE CONNECTIONS OF
WASHINGTON, INC.,

Complainant,

v.

ENVIRO/CON & TRUCKING, INC. a Washington corporation; ENVIROCON, INC., a corporation; and WASTE MANAGEMENT DISPOSAL SERVICES OF OREGON, INC.,

Respondents.
	Case No. TG-071194
waste management’s AND ENVIRO/CON TRUCKING’s motion for summary determination


TABLE OF CONTENTS

1I.
MOTION FOR SUMMARY DETERMINATION


1A.
RELIEF REQUESTED


1B.
STATEMENT OF FACTS


2C.
STATEMENT OF ISSUES


2D.
EVIDENCE RELIED UPON


2E.
ARGUMENT


4II.
CONCLUSION





TABLE OF AUTHORITIES
State Cases
Lawrence v. Department of Health, 133 Wn. App. 665, 138 P.3d 124 (2006)
3

Orwick v. City of Seattle, 103 Wn.2d 249, 692 P.2d 793 (1984)
2

State v. Turner, 98 Wn.2d 731, 658 P.2d 658 (1983)
2

To-Ro Trade Shows v. Collins, 144 Wn.2d 403, 27 P.3d 1149 (2001)
3


State Statutes
RCW 81.77.040
1, 3



 TOA \h \c "11" \p 
State Regulations
WAC 480-70-081
1, 2, 3



 TOA \h \c "13" \p 
Other Authorities
Glick v. Verizon Northwest, Inc., 2005 WL 484651 (W.U.T.C. Jan. 28, 2005) (Docket No. UT-040535, Order No. 3)
2



I. MOTION FOR SUMMARY DETERMINATION
A.  RELIEF REQUESTED

1.
Respondents Waste Management Disposal Services of Oregon, Inc. (“Waste Management”) and Enviro/Con Trucking, Inc. (“ECTI”) move for summary dismissal of this action because it is moot and no longer presents a justiciable controversy.  This case is about a specific job at a specific location involving specific services that have been completed.  Because the issues presented are purely academic and the Washington Utilities and Transportation Commission (the “Commission”) cannot provide effective relief, the case should be dismissed.

B. STATEMENT OF FACTS

2.
On June 8, 2007, Complainant Waste Connections of Washington, Inc. (“Waste Connections”) filed a Complaint and, Alternatively, Petition for Declaratory Order, and Application for Brief Adjudicative Proceeding (“Complaint”).  Waste Connections alleged that ECTI had collected and transported construction debris and/or construction waste (“C & D Waste”) from the Evergreen Aluminum Smelter environmental remediation site (the “Remediation Site”) in Clark County.  (Compl. ¶ 5.)  Further, Waste Connections contended that ECTI and Waste Management had assumed overall responsibility for the transportation and disposal of C & D waste from the Remediation Site.  (Id. ¶ 6.)  

3.
In its request for relief, Waste Connections asked that the Commission either order Waste Management and ECTI to cease and desist “from engaging in the collection and/or transportation of [C & D Waste] located at the Evergreen Aluminum remediation site in unincorporated Clark County,” or order that the collection of C & D Waste “from the Evergreen Aluminum site in Clark County” is subject to RCW 81.77.040 TA \l "RCW 81.77.040" \s "WA ST 81.77.040" \c 5  and WAC 480-70-081 TA \l "WAC 480-70-081" \s "WA ADC 480-70-081" \c 11  and requires a certificate of public convenience and necessity.  (Compl. TA \s "WA ADC 480-70-081"  ¶¶ 11, 13.)

4.
The Remediation Site consisted of a defunct aluminum smelter and fabrication plants.  (McNeill Decl., Ex. 1.)  It is contaminated with polynuclear aromatic hydrocarbons, polychlorinated biphenyls, petroleum hydrocarbons, cyanide, fluoride and metals.  (Id. TA \s "WA ADC 480-70-081" )  These contaminants exceed the levels set forth in the Washington Model Toxics Control Act, Ch. 70.105D RCW (“MTCA”), the statute governing environmental cleanups.  (Id. TA \s "WA ADC 480-70-081" )  The Remediation Site is the subject of a hazardous waste cleanup under MTCA that is being directed by the Department of Ecology.  (Id. TA \s "WA ADC 480-70-081" )  

5.
The Remediation Site involved the cleanup of hazardous waste and materials containing hazardous substances.  The work at the Remediation Site also involved demolition of the aluminum smelter facilities to access contamination and prepare it for sale to the Port of Vancouver.  (Id. TA \s "WA ADC 480-70-081" , Ex. 2.)  Less than ten percent of the waste generated at the Remediation Site was C & D Waste.  (Tyacke Decl. ¶ 3.)

6.
All the facilities at the site have been demolished with the exception of three remaining structures:  the scalehouse and guardhouse (which are to remain on the property for the subsequent owner), and a steel-sided equipment storage structure (which is to be recycled).  (Id. TA \s "WA ADC 480-70-081"  ¶ 4.)  Work involving collection and/or transportation of C & D Waste by Respondents is completed.  (Id. TA \s "WA ADC 480-70-081"  ¶ 5.)

C. STATEMENT OF ISSUES

7.
Should the Commission dismiss the Complaint where the issues raised are now moot?

D. EVIDENCE RELIED UPON

8.
Waste Management and ECTI rely on the Complaint and the Declarations of Troy L. Tyacke and Polly L. McNeill filed herewith.

E. ARGUMENT

9. 
A case is moot if the issues presented are purely academic and the adjudicative body can no longer provide effective relief.  Orwick v. City of Seattle, 103 Wn.2d 249, 253, 692 P.2d 793 (1984) TA \l "Orwick v. City of Seattle, 103 Wn.2d 249, 692 P.2d 793 (1984)" \s "103 Wash.2d 249" \c 2 ; State v. Turner, 98 Wn.2d 731, 733, 658 P.2d 658 (1983) TA \l "State v. Turner, 98 Wn.2d 731, 658 P.2d 658 (1983)" \s "98 Wash.2d 731" \c 2 .  The Commission recognizes and applies this judicial principle.  For example, in Glick v. Verizon Northwest, Inc., 2005 WL 484651 (W.U.T.C. Jan. 28, 2005) (Docket No. UT-040535, Order No. 3) TA \l "Glick v. Verizon Northwest, Inc., 2005 WL 484651 (W.U.T.C. Jan. 28, 2005) (Docket No. UT-040535, Order No. 3)" \s "Glick v. Verizon Northwest, Inc., 2005 WL 484651 (W.U.T.C. Jan. 28, 2005) (Docket No. UT-040535, Order No. 3)" \c 13 , the complainant requested an order requiring a telephone company to provide the complainant with prospective call detail as required by the tariff.  Because the complainant had discontinued service for the phone line for which he requested the itemization, the Commission dismissed the request as moot.

10.
Waste Connections has presented a narrow request for relief that is now moot.  It asks the Commission to order Waste Management and ECTI to cease collecting and/or transporting C & D Waste from the Remediation Site.  (Compl. ¶ 13.)  However, even if Waste Connections were to prevail on its claim, Waste Management and ECTI have ceased collecting and/or transporting C & D Waste from the Remediation Site and the requested order would serve no purpose.  (Tyacke Decl. ¶ 5.)  Alternatively, Waste Connections asks the Commission to order that collection of C & D Waste from the Evergreen Aluminum Smelter Remediation Site in Clark County is subject to RCW 81.77.040 TA \s "WA ST 81.77.040"  and WAC 480-70-081 TA \s "WA ADC 480-70-081"  and requires a certificate of public convenience and necessity.  (Compl. ¶ 13.)  Because the services challenged in this action have been completed, the requested order presents a purely academic issue that is not tied to any effective request for relief by Waste Connections.  The parties do not have a disputed issue, and therefore “an administrative hearing would be pointless within the APA context.”  Lawrence v. Department of Health, 133 Wn. App. 665, 678, 138 P.3d 124 (2006) TA \l "Lawrence v. Department of Health, 133 Wn. App. 665, 138 P.3d 124 (2006)" \s "133 Wash.App. 665" \c 2 .

11.
For similar reasons, this is no longer a justiciable controversy.  Such a controversy requires:

(1) an actual, present and existing dispute, or the mature seeds of one, as distinguished from a possible, dormant, hypothetical, speculative, or moot disagreement, (2) between parties having genuine and opposing interests, (3) which involves interests that must be direct and substantial, rather than potential, theoretical, abstract or academic, and (4) a judicial determination of which will be final and conclusive.  Inherent in these four requirements are the traditional limiting doctrines of standing, mootness, and ripeness, as well as the federal case-or-controversy requirement.

To-Ro Trade Shows v. Collins, 144 Wn.2d 403, 411, 27 P.3d 1149 (2001) TA \l "To-Ro Trade Shows v. Collins, 144 Wn.2d 403, 27 P.3d 1149 (2001)" \s "144 Wash.2d 403" \c 2  (quotation marks, citations, and ellipsis omitted).  Now that the collection and transportation of C & D Waste that has been challenged by Waste Connections has been completed, there is no existing dispute between these parties to be adjudicated by the Commission and therefore the case should be dismissed.

II. CONCLUSION
12.
Waste Management and ECTI respectfully request that this action be dismissed as moot and nonjusticiable, with each party bearing its own costs and fees.

DATED this 3rd day of March, 2008.

SUMMIT LAW GROUP PLLC


s/ Polly L. McNeill

Polly L. McNeill, WSBA # 17437

Jessica L. Goldman, WSBA # 21856


Attorneys for Waste Management Disposal Services of Oregon, Inc. and Enviro/Con & Trucking, Inc.

� For the Commission’s convenience, a copy of the referenced order is attached hereto as Attachment A.
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