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of the Reply Comments on behalf of MCI
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please date stamp the copy and return it to MCI.
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Sincerely,
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William Levis
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of Amending
WAC 480-120-021,

WAC 480-120-106,

WAC 480-120-138, and

WAC 480-120-141, Relating
to Telecommunications
Companies -- the Glossary,
Alternate Operator Services
Pay Telephones, and Forms
of Bills.

DOCKET NO. UT-900726

T st st st st N N i s st Nt

REPLY COMMENTS OF
MCI TELECOMMUNICATIONS CORPORATION

MCI Telecommunications Corporation (MCI), pursuant to
Notice No. WSR 90-19-118 dated September 19, 1990, and through
its undersigned attorneys, submits its reply comments in the
above-captioned matter.

PROPOSED RULES

MCI agrees with the Washington Utilities and
Transportation Commission (WUTC or Commission), and other parties
which filed comments, that rules need to be instituted to
regqulate the provision of Alternative Operator Services (AOS) in
the State of Washington. At the same time and as pointed out in
the comments of U S West Communications, U.S. Long Distance,
Inc., International Pacific, Inc., and National Technical
Associates, President Bush signed the "Telephone Operator
Consumer Services Improvement Act of 1990," PL 101-435, into law
on October 17th. The Federal Communications Commission (FCC)

also has proposed rules in CC Docket No. 90-313 for the
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regulation of operator services. (See Attachment A.) Therefore,
MCI feels that the WUTC should institute regulations that are
comparable to, yet not exceeding, those on the federal level.
BLOCKING

MCI agrees with, and has always supported the
proposition that end-users must be able to access their carrier-
of-choice. However, there are instances where blocking of
10XXX~0 access to carriers is necessary to prevent fraud. There
are some instances where equipment cannot be modified to prevent
fraud, or the equipment does not indicate to the operator that
the call is coming from a hotel, for example, and there is the
possibility for large amounts of fraud. Some equipment currently
in place blocks both 10XXX-1 and 10XXX-0 access because the
equipment cannot distinguish between these two dialing sequences.
It would be extremely costly to modify this equipment to block
only 10XXX-1. Also, for instance, it is possible for a hotel
patron, in a hotel where 10XXX-0 is not blocked, to reach an
operator of a company other than the one serving the hotel and
place a person-to-person call. Sometimes, depending on the line
from the local exchange carrier, the operator may not know that
the call is being placed from a hotel, puts the call through, and
charges the call to the originating number. The party then
checks out in a day or so, and the hotel must pay the bill and
absorb the loss.

MCI recommends that the Commission institute a waiver

process to allow blocking of 10XXX-0 access in very limited
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circumstances. The Commission could also adopt a requirement
such as the one presently proposed in the pending FCC rules for
operator service providers. Under Section 64.706 (a) of the
proposed rules, the FCC would require all interexchange carriers
to establish, besides its 10XXX access code, at least one
alternative form of access (e.g., a 950- or an 800- access
number). To require that all carriers offer another form of
access besides 10XXX would allow end-users the freedom of using
their carrier-of-choice even in circumstances where 10XXX-0 needs
to be blocked.

To put the costly burden of upgrading and/or changing
equipment on motels, hotels, hospitals, etc. is unfair. These
costs, in the long run, probably will be passed on to the
consumer in the form of higher room/services rates. It is more
equitable for the interexchange carrier, who is going to reap the
profits from the telephone calls, to incur the expense of
establishing a 950- or 800- access number.

Another significant problem, that has not been
addressed by the WUTC, occurs when end-users are issued so-called
"proprietary calling cards" which use 0+ as the access method.
The problem has been cited, however, by several of the private
citizens who submitted letter or comments. For example, AT&T
issues these calling cards and instructs its customers to
dial 0+. As validation and billing data cannot be obtained by
other operator service providers because AT&T refuses to make

them available, callers possessing these cards find that they are
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not accepted on an 0+ basis at some transient locations unless
the access line serving these locations is presubscribed to AT&T.
Confusion and call inconvenience often result in these cases. 1If
validation information for all numbers on all cards that are used
for 0+ dialing were available, as it is with all Bell Operating
Company cards, this confusion would be eliminated.

If companies issuing proprietary calling cards which
use 0+ access are not willing to make card validation and billing
data available, thereby being valid only on their networks, then
these companies should be required to establish a 950- or 800-
access for its customers.

AOS COMPANIES VS INTEREXCHANGE CARRIFERS

Contrary to the comments of Intellicall (pages 7-8),
there is a difference between AOS companies and traditional
carriers/interexchange carriers (IXCs). MCI and other IXCs
provide a full range of telecommunications services, including
MTS, WATS, 800, and private line, to all types of customers, both
residential and commercial. AOS companies, on the other hand, do
not provide a full range of telecommunications services and do
not serve all types of customers. Their primary customers are
aggregators/location owners of transient locations. They may
provide long distance service as such, but it is the resold
services of an IXC and is in conjunction with 0+ or 0- calls.

If an AOS company, which does not serve residential or
business customers, provides poor or over-priced service to an

end-user, more than likely the AOS company has nothing to lose.
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If the location is a transient one, the end-user might not ever
be back to that location. The AOS company will not lose an end-
user customer and it will probably retain the location owner as a
customer.

However, if an end-user receives poor or over-priced
service from MCI or another IXC at a transient location, the
customer will remember that. Based on the poor service they
might have received at a transient location, that person probably
will not be likely to choose MCI as their carrier-of-choice for
their home or business.

The states of Iowa (Senate File 231) and Missouri
(House Bill No. 1315) both have adopted guidelines which
distinguish AOS companies from IXCs. Under the guidelines of
these states, AOS companies are defined as those that receive
more than 50 percent and 60 percent of their telecommunications
revenues, respectively, from captive, transient customers placing
calls from other than their ordinary residence or business
phones.

All of the complaints mentioned in the letters or
comments filed by individual private citizens in this docket
involved AOS companies and transient locations. They did not
involve IXCs. All IXCs operating in the State of Washington are
presently registered with the WUTC and their services and rates
are price listed or tariffed with the Commission. The same is

not so for the AOS companies.
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CONCLUSION

In its initial comments, MCI recommended additional
language to WAC 480-0120-021 GLOSSARY which would clarify the
difference between IXCs and AOS companies. If the WUTC does not
adopt MCI's recommended language and decides that IXCs, even
though they already fall unders the Commission's jurisdiction and
services, should fall under the same requirements as AOS
companies, then MCI feels that the local exchange companies
should also be bound by these requirements.

MCI recognizes the tremendous and complex task the WUTC
has before it in the promulation of rules and appreciates the
Commission's consideration of MCI's comments and reply comments.

Respectfully submitted,
MCI TELECOMMUNICATIONS CORPORATION
I e

Sue E. Weiske

William Levis

Suite 4200

707 17th Street

Denver, Colorado 80202
(303) 291-6400

Its Attorneys

Dated: November 5, 1990
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Before the
Federal Communications Commission
Washington. D.C. 20554

CC Docket No. 90-313

{n the Matter of

Policies and Rules RM-6
Concerning Operator
Service Providers

7

~1
o

NOTICE OF PROPOSED RULE MAKING

Adopted: June 14.1990: Released: July 17. 1990

By the Commussion:

I. INTRODUCTION

. The Communications Act of 1934, as amenaed. ("the
Act") mandates that this Commussion regulate 1nterstate

telecommunications services "so as to make availabie . . .

to all the peopie of the United States . . . efficient.
nationwide communication service with adequate
facilities at reasonable charges."' Recent technologicat and
marketplace evolution in the provision of operator ser-
vices.” along with widespread consumer dissatisfaction
over the rates and practices of many operator service
providers. ' now oblige us to reexamine many of our
requirements and poticies as they pertain to this rapidly
changing ‘egment of the telecommunications industry.*
Specirically. we propose 1o adopt new rules and policies
that we tentanvely conciude are required to promote the
objectives ot the Communications Act. We therefore ini-
tiate this Rule Making proceeding and begin with a dis-
cussion of the development of the modern ovperator
services industry.

1I. BACKGROUND .

A. The Development of the Cperaier Services Industry
3. In the aftermatn of the AT&T divestiture.? as regula-
tion of the telecommunications industry changed. the op-
erator services industry evoived 1t include companies
offering aiternatives to the traditional Bell System-pro-
vided operator services. These companies. sometimes re-
ferred (o as alternative operator service providers.
typically lease lines from tetephone carriers and combine
these transport elements with their own operator services.
Then. like the more traditional OSPs. they enter into
contracts v provide operator services to  “call
aggregators."” The tetepnones for which an OSP provides
ervice are said to ne "presunscribed” to that OSP. Bar-
ring some aifirmative action hv the cailer. such as dialing
a LOXXX or a 950 or s00 number. a call aggregator's
customers are  automatically  coannccted 1O the
presubscribed OSP when they make certain operator-as-
Jsted calls using the aggregator’s telephone. Most com-

»antes. other (han f " Tocat exchange compantes and
AT&T. are classified . aondominant carriers unader our
Compeuuve Currier decisions.

B. Related Proceedings

1. The TRAC proceeding

3. In July 1988, two consumer advocacy groups. the
Telecommunications Research  and  Action  Center
("“TRAC™) and Cunsumer Action. filed a format com-
plaint agamnst five- AOS companies. alleging that under
Compennve Carrter the defendants were operating as
dominant carriers and should be subiect to the full pano-
ply of Title {I regulation. inciuding rariff filing and cer-
tification requirements. The complainants contended that
the defendants possessed market power hecause of the
purported control they. along with their call aggregators.
exercise over what the complainants characterized as "bot-
deneck” facilities. The complainants further aileged that
(his market power periitied the defendants 0 charge
excessive rates and engage in practices that effectively
deprive "capuve” consumers on the aggregators premises
of information and compeuuve options. The compiainants
arged tine Bureau to reciassifv the detendant companies as
Jominant carriers. to find their rates and practices to be
unjust. unreasonaole. and conrrary to the public interest.
and to revoke thetr vperanng authority.

4 [n a Memorandum Opinion and Order released Feb-
ruary 27. 1989.7 the Bureau granted the compiaint In
part. finding a number of the defendants’ practices involv-

‘ing consumer disclosure. call blocking. and call splashing

to be unjust and unreasonable in violation of Section.
201(h) of the Act.’ It ordered several specific forms of
relief designed 10 eliminate the unlawful practices.

5. First. the Bureau ordered the defendant companies o
provide consumer information to their customers in the
form of tent cards. phone stickers. or some other form of
printed documentation that could be placed on. or in
close proximity to. all presubscribed phones. These ma-
tertals were required to set forth the company’s identity
(name. address. and a customer service number for re-
ceipt of further nformauon). as welf as information
advising users that the company's rates would he quoted
upon request. The Bureau sawd that new contracts be-
tween OSPs and call aggregators must contain provisions
requiring aggregaiors t dispiay these niaterials on. or in
close proximity to. all presubscribed tetepnones. In addi-
tion. the defendants were ordered to amend existing con-
tracts with call aggregators to reftect this requirement.'!

6. Second. the Bureau found it to he an uniawfui
practice for an OSP not to identify itsetf audibly hefore a
call is connected. This identification process is known as
“call branding." In addition. the Bureau directed the de-
fendant AOS companies to provide a sutficient delay pe-
riod after the hranding to permit a caller to either hang
up or advise the operator 10 transter the call to the
caller’s preferred carrier. The Bureau ordered these pro-
cedures to be implemented by the defendants immediately
upon the effective date of the order.'”

= Third. the Burcau determined call blocking'? to be
an unlawful practice and ordered the defendants to dis-
continue the practice immediately.'* The Bureau also re-
quired the defendants 10 amend existing contracts with
call aggregators 1o prohibit hlocking by the aggregators.”
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3. Finailv. the Bureau aetermine’ "1 the proviem ot
call spiasning-® retlects the tecnnoioy .l CNAracterisucs of
the nerwork and that a solution couid best pe obtaineq
througn the inaustrywide cooperation Of operator service
providers. including AT&T ana tne Beil Operaung Com-
panies. Because of concerns that spiashing might have an
adverse economic impact on consumers. the Bureau re-
quired the defendant AQS conipanies 10 bring the mauer
hefore the Carrier Liazison Commuuee of the Exchange
Carrier Standards Association and to report back to tne
Bureau. The defendants were required. however. (0 efimi-
nate immediately any call spiashing that was_within the
technical capability of their existing networks.!”

9. While the TRAC Order was specifically issued against
the five defendants. the Bureau's reasoning made it clear
that such practices would be untawtul if engaged in by
any OSP. Therefore. the TRAC Order requirements wouid
apply to any participant in the operator services industry.

including, for example. other AQOS companies and
AT&T.™

3. The NARUC Ruile Making petition

10. On April 17. 1989, shortly after the issuance of the
TRAC Order. the Nationat Association of Regutatory Cril-
ity Commussioners ("NARUC™ filed a peution for Rule
Making'’ to aadress a aumner of issues regarding the
practices. policies. and appropriate reguiatory treatment of
OSPs.® Specifically. NARUC urges the Commission (0
adopt. (ner alig. minimum regulatory guidelines applica-
ble to operator service companies in the following areas:
(1) rate leveis. (2) customer notification. (3) billing prac-
tices. (4) quality of service. (5) complaint resoiution pro-
cedures. and (6) customer choice.’’ NARUC. while
voicing general support for the measures taken by the
Bureau to resoive the TRAC complaint. argues that the
Commussion should broaden the scope of its inquiry into
QSP practices beyond those encompassed by the TRAC
comptaint proceeding."" NARUC maintains that certain
issues. such as the Commussion’s definition of firms with
market power. cannot be considered adequateiy in other
than a Rule Making proceeding.'l In a Rule Making
context. NARUC argues. the Commission wouid be in a
position to consider detalled evidence and arguments on
operator service issues submitted by a wide range ot inter-
ested parties who may not have participated in the TRAC
proceeding.”

1. On May 22. 1989, the Bureau issued a Public
Notice inviting comments on NARUC's pet'uion."5 A
number of commenters responded favorably to NARUC's
petition and encouraged the Commission to institute a
proceeding to adopt additional regulatory restraints on
OSPs.-" Other commenters. including the TRAC proceed-
ing defendants and other interested parties. opposed the
petition as unnecessary or inappropriate in light of the
Bureau's TRAC Order and other Commission proceed-
ings.” We wiil grant NARUC's peution insofar as it seeks
a broader Commission inyuiry into the practices of oper-
ator service providers. and. accordingly. we address in this
proceeding many of the issues raisedd by NARUC and the
comments filed on us Rule Making petition. We are not
persuaded. however. that we should consider modifyving
our rules and poticies regarding the classificanion of AQOS
providers as non-dominant carriers. While the concerns
expressed by NARUC and others over the rates charged
hv many OSPs raise important issucs. we tentativeiv con-
clude (nat tne rules anda polwies proposed in this Notice.

which wiil enanle ~-umers to make informed chotces
snd to reacn tneir . .riers of choice. wiil consutute a
sufficient cneck on the rates and practices of service pro-
viders and wiil eliminate those that are harmiful to con-
sumers. (n this regard. we aiso tentatively conciude that
the rutes proposed herein wiil reduce or eliminate any
market power that OSPs arguabiv may have. We therefore
tentauvety rerect the NARUC proposai to the extent wuat
it requests that we reexamine our Comperive Carrier
policies and.- consider the adoption of specific ruies 10
reguiate tne rate levels of operator service providers.

C. Legislative Proposais

12. Congress. too. is concerned over problems related to
operator services and has expressed this concern in the
form of specific legislative proposais aimed at curbing
certain practices of OSPs as weil as preserving the cus-
tomers” right to just and reasonabte rates. Currentty. there
are three bills pending: one in the House. H.R. 971. 101st
Cong.. ist Sess. (1989). and two in the Senate. S. 1643,
101st Cong.. ist Sess. (1989). and S. 1660. 101st Cong.. Lst
Sess. (1989). During hearings on the proposed legisiation
hefore the Senate Subcommittee on Communications in
February 1990, the Chiet of the Common Carrter Bureau
expressea the Commission’s agreement with the overail
goal of the iegisiation and informea the Subcommuttee Of
our intenuon to institute this Rule Making proceeuing to
address continuing issues and concerns. -Several ot the
legislative provisions. such as those concerning catl
blocking and customer information and notification prac-
tices. are similar in all perunent respects to the remedies
adopted in the TRAC Order and are reflected in the rules
we propose herein. Other provisions. such as those con-
cerning equipment and software modifications. were not
contemplated in the TRAC proceeding: nevertheless. these
too are encompassed by this Notice.

D. Continuing Concerns

13. In the wake of the TRAC Order. the Commission
has attempted to address prohlems with operator services
througn consumer education and awareness efforts and by
maintaining a dialogue with industry participants. While
the numbner of complaints received by the Commussion
has diminished by half. significant problems persist.”® In

light of this situation. we now propose the following ruies
and policies.

[11. DISCUSSION

A. Proposed Rules -’

1. Customer {nformation

14. We first propose rules that pertain to a subject that
is vital to the operattion of an open and competitive
operator services marketplace: cusiomer information and
notification.” [ the TRAC Order. the Bureau noted that
a "egap in icustomer| informanon thwarts etfective {cus-
tomeri choice and creates the opportunity for any joper-
ator service| company to charge excessive rates."?! We
view this Rule Making proceeding as an opportunity to
cnsure application of the TRAC Order remedies through-
out the operator services industry. by AOS providers and
*traditional” QSPs alike. Our proposed Section 0+4.703
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wound generally imptement several
requirements that were aputied 0 .
TRAC proceeding,

amer mrormation
gefendants tn ne

i5. The initial parts of Section 64.703 prescribe cus-
omer information that must be provided by the operator
«ervice companles themseives. Section 04.703(a) 1y re-
auires OSPs to engage in “call branwng.’ wnich 1§ the
process by which an OSP audibly and distinetty idenuuies
.self 1o every person wno uses its operator services. This
hranding must he done hefore tne customer incurs anv
charges trom the OSP. anu. under Section 64.703(a) ).
the OSP must allow sufficient tume atter the branding tor
the customer eiher to terminate tne call without charge
or 1o advise the operator to transter the call to the cus-
tomer’s preferred carrier without charge. We emphasize
that all calis must be branded. regardiess of what devices
are used to process the calls.’” We also seek comment on
whether we should require double branding. which is an
identification hoth at the heginning of a call and again
just before the call is connected.”’ Double branding
would, kv empnasizing the wlenuty of the operator cervice
company. more fully ensure that the customer has treely
chosen [0 use that company's services.

16, Secrion 64.703(a) 3) requires OSPs to disciose. upon
request Ny the customer. ife rates or CRarges tor the
anucipated cail. collection methods for those rates or
charges. and the OSP’s complaint resoiution methods.
This information is necessary hoth to ailow the customer
(o make a free and knowiedgeable choite among QSPs
and to help avoud or resoive disputes over charges.

17. Call aggregators would also. under our proposed
rules. play an important part in informing customers of
their choices in the operator services marketplace. Pursu-
ant to the proposed Section 6+4.703(b). the call aggregator
would have to provide. for the customer’s use. printed
documentation that informs the customer of the QSP’s
identity. address. and toli-free customer service telephone
number. and that contains a statement that the OSP’s
rates wiil he guoted upon reguest. This documentation
must also inform customers that they have a right t0 use
their carriers of choice and must contain instructions on
now to contact those carriers. While we expect that most
aggregators will choose (o display this information either
on tent cards near the telephones or on stickers or signs
affixed 10 the teiephones. we seek comment on whether
the aggregators should have the option of giving the nec-
essary printed documentation to the customer in person:
A customer at a hotel or a patient at a hospital. for
example. could be given this information while checking
in. Although we see this alternative as a way for
aggregators to ensure that each customer is properiy noti-
fied. we would expect aggregators that choose this option
to make certain that every customer is. in fact. aware that
the written material being provided contains the informa-
tion described ahove. As Section 64.703(c) indicates. we
propose to place the responsibility for providing this on-
site information jointly on the OSP. the aggregator. and
(he owner of the telephone. such as LECs that own pay
telephones.** Joint responsibility would help ensure that
the customer will be fully informed when choosing an
operator service provider and would eliminate the pos-
<ibility that one of these entities could. with impunity.
thwart the efforts of the others.*

2. Call Blocking

8. Next. 10 prop...d Secion 04.704. we address the
probtem or call hlocking. an uniawful practice that the
Bureau nas previously determined acts to "distort and
impede the oneration of a fuily competitive operator ser-
vices industry."*” 2 finding that we now atfirm. Our goal
in addressing this probtem 1s 10 allow all customers access
(0 thetr carrers of choice througn alternative agcess meth-
ods. As we are doing eisewhere in this Notice. we seek
comment on a variety of means to our stated end and will
sudy the comments (0 determine which steps or com-
hinatons of steps will best achieve our goal. Subsections
(h}. {¢). and (d) of this proposed rule prohibit blocking by
OSPs. cail aggregators. and pay telephone owners. and.
under subsection te). ail applicable contracts or tariffs
must be modified 1o delete any hlocking requirements and
to prohibit hiocking explicitly. We also seek comment on
whether and to what extent it wouid he appropriate to
grant any limited waivers of this section’s blocking pro-
hibition. We currenty contemplate that any exceptions to
the hlocking prohibition will likely be limited in scope
and duration and focused on a phvsical problem faced in
a specific locanon. We encourage interested partuies (0
suggest criteria we might use n making a waiver deter-
mxna(l()n." -

19. The TRAC Order defines call blocking as "the pro-
cess of screening the cails dialed from the presubscribed
telephone for certain predetermined numbers. and pre-
venting or ‘hlocking™ the compietion of calls {that] would
allow the cailer to reach |an OSP| different from the
|presubscribed operator servicej company."*® In other
proceedings and filings hefore us.*’ a number of parties
have suggested that we redefine call hlocking so that it
applies to 800. 950. and 1OXXX-0+ tratfic only.* This
revision would allow OSPs the option of blocking
10XXX-1+ traffic in  order to protect against
unauthorized. fraudulent. or otherwise uncollectible calls
heing charged to payphone owners and other "hospital-
ity"-type aggregators. such as hotels. hospitals. airports.
and universities. who may be parucularty vulnerable to
this tvpe of fraudulent or unauthorized calling from their
telephones. Parties supporting the retined definition state
that wntle an OSP recetving a 0+ call can collect all
pertinent biiling information and hill the end-user for the
call. 1+ calls are usually charged to the originaung line
by a carrier with whom the aggregator has no account.
Even when the call is piaced by the end-user in anticipa-
tion that he will be hilled for the call (e.g.. from a hotel
guest room). the aggregator may receive the bill from the
carrier fong after the guest has left. The parties state that
if 10XXX-1+ blocking is aillowed. callers wiil still have
access to their carrier of choice through 800. 950. or
LOXXX-0+ dialing. '

20. It appears that the htocking of 1+ calls may have
an insubstantial impact on the ability of callers to access
their carriers of choice. while at the same time serving as
an eifective means of protecting against unauthorized or
uncotlectible calls.*' Therefore. we seek comment on
whether the blocking prohibition proposed in this Notice
should apply only o O+ calls.’s and we propose the
adoption of the following definitioa: cat! hlocking occurs
when an end-user is prevented from accessing the pre-
ferred carrier througn alternative dialing methods - &00.
930. and LOXXX-0+. Nevertneless. because it appears that
some existing eyuipment may not he technically capable
of blocking § + tratfic without also hlocking U+ cails. we
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s@eK comment on tne extent 0 W our proposea rules
and policies might pe appiied tO - ‘calls and how sucn
an appiication couid be narrowiy tailored to atfect oniy
the appropriate classes of 1+ calls.™

1. The final part of Section 6+.704 prohibits the pay-
ment of anvy compensation by OSPs to call aggregators at
locations where blocking occurs. This provision is in-
{ended (o requce oOr eliminate an incentive aggregators
may have to engage in blocking, and. we emphasize that
this provision wouid cover all tvpes of compensation.
including, for exampie. flat fees. per call charges. and
various rental arrangements. We seek comment on how
this provision snoulid be etfectuated.

3. Equipment Capabilities

22, We expect OSPs and call aggregators to take maxi-
mum advantage of the capabilities of their existing net-
works and eguipment to implement our hiocking
pronibition and ensure consumer choice. We are aware.
however. that there are telephones at many locauons for
which 10XXX access is not available because of a com-
bination of network design and equipment limitations.
We therefore propose the amendment of Section 68.318
with the ntention of requiring the modification or re-
placement of PBXs and other customer premises equip-
ment (CPE) that is technicaily incapable of providing
access through eacn of the three access code dialing se-
quences. 500. 950. and 10XXX-0+. Under the new sub-
section (d). both new and existing eyuipment must have
or he modified to have the capability of providing access
to interstate common carriers through the use of each of
the three access codes within eighteen months of the
effective date of the proposed rule. Further. existing
equipment that is modified to comply with this rule must
be re-registered if required by Section 68.214. [n order to
avoid service dislocations not anticipated by our proposed
rule. we believe waivers should be granted when there ts a
clear showing that comptiance with the rule is not techni-
cally or economicaily feasibie and that our existing proce-
dures. such as Part 68 re-registration.  cannot
accommodate the circumstances. We ask interested parties
(0 recommend standards for the granting of waivers of the
modification requirement. [n generai. we seek comments.
along with supporung data. on the extent to which exist-
ing software and equipment are technicatly capable of
allowing unrestricted access 0 10XXX-0+ dialing and the
feasibility of implementing proposed Section 68.318(d) in
terms of the costs invoived. the time necessary for equip-
ment manufacturers to develop the required hardware
and software modifications. and instatiation timetables.

23, We recognize that the modification of existing
equipment may invoive software changes. circuit card
replacement. or the installation of additionat devices. Un-
der Section 68.214 of the Rules. any hardware maodifica-
tion of registered equipment that would result in changes
in the information contained in the originai Part 68 ap-
plication may he made only after the granting of a new
registration applicaton. Changes that do not resuit in any
change n the informaton in the original application.
such as circuit card changes not atfecting protective cir-
cuitry. mav he made oniy by the registrant or the regis-
trant's authorized agent. To the extent that the proposal
set forth in proposed Section 68.318(d) atfects Part 68
compliance. re-registration may he necessary. Such re-
registration couid he performed hy the current reaistrant,
who would then be responsiple for implemenung the

required moaific s in compliance with Part 08.
Alternativetv. the . .r couid regster tne PBX and instail
the necessary modification. We note that some 3000
models of PBXs have been registered under Part 08. re-
presenting hundreds of thousands of PBXs in use. [n
some cases. the manufacturer is no longer in business.
and there may be no agent authorized to perform the
needed mondification. thus requiring the user to either
re-register the PBX or repiace it. We ask commenters 10
provide data on the number PBXNs in use that would
require Part 68 re-registration or rcpiacement and on the
costs assoclated with such re-registration or repiacement.

24. The majority of extant PBXs are software-controiled.
which means that. for those PBXs. compliance with our
proposed rule does not require re-registration under Part
68. [n order to assure that OSPs and call aggregators
implement the blocking prohibition on a consistent basis.
however. we propose that oniy the eyuipment registrant
or the registrant’s agent be allowed 0 make the sortware
changes reuuired to comply with our rule. Under pro-
posed Section 08.318(d)2). we would permit the regis-
trant or agent to rely on any technoiogy that would
effectively prevent the user of the equipment trom in-
advertently or intenuonally reprogramming the equip-
ment (0 circumvent the rcgutrements of our proposed
cute. For cxampie. the access code sequence control sott-
ware might contain secret codes or he embedded in “read
onty memory" (ROM) integrated circuits obtainabie oniy
from the manufacturer of the eguipment. We seek com-
ment on the feastbility. cost. and time necessary tor such
software changes to be made.

4. Unanswered and Uncompleted Calls -

25. We next request comment on proposed restrictions
on bhilling practices retated to the provision of operator
services. heginning with charges for unanswered Or
uncompleted cails. The Commission receives numerous
complaints from consumers who allege they are being
billed by carriers for such calls. Charges associated with
unanswered or uncompieted calls are oiten attributed 0
the lack of answer supervision capapilities“ in areas
where egual access is not avaiiable.’> Without answer
supervision. carriers are incapable of property monitoring
the progress of calls forwarded through the network and
may inadvertently charge callers for unanswered or
uncompieted calls if. for example. the carrier automati-
caily begins charging after a ccrtain number of rings. In
other cases. carriers may actually lose revenues if the lack
of answer supervision results in the carrier’s hilling equip-
ment not being activated. [n our Secuon 68.314 Rule
Making. we are reviewing in detail the technical aspects of
answer supervision and are considering the adoption of
rules aimed at. inter alia. identifving the conditions and
circumstances under which answer supervision should be
required and those instances in which unanswered and
uncomplcted calls should be exempted trom billing.* We
seek comment on the need for and feasibility ot adopting
a rule that would prohihit operator service providers from
charging anv caller for unanswered ov uncompicted calls.
We expect that any such requirement would closely track
the rules and policies uitimately adopted in our Section
68.314 Rule Making. We encourage interested parties to
consider fully the proposais sct torth in that proceeding
when tashioning thetr comments. .

5. Call Spiashing

00377



rederal COIMIMUITICULIVILD L Ulliiiiaoivi

24, Proposeu Secuon 04.705 audre - tne probiem of
call spiashing. As described 1in the RAC Order. cai
-piashing occurs when an QSP transiers a call to anotner
carrier at a potnt different from that at which the catler is
tocated. therebv causing the caller’s bill 0 contain a
charge that reriects the transter of the call at the distant
point. The Call Splasning Task [orce. assembled for tne
nurpose of idenufying 2nd recommending possible solu-
Luons t (he spiashing problem. has suggested that we
adopt the following definition. which 1t betieves will fa-
cilitate industry efforts to eliminate the problem: “{clail
plashing occurs when a call transfer (whether caller-
requested or OSP-initiated) results in incorrect hilling
hecause the . point from which the call is rated and:or
hilled is different from the point from which the cail
originates."** The Task Force states that the refined defini-
non reflects the need to differenuate call splashing trom
those situations where a call is simply "handed off" or
"rransterred” from one OSP to another. We tentatively
conciude that the definition suggested hv the Task Force
more apgropriately rerlects the nature and extent »f the
-plashing problem and should be adopted for the purpose
of appiving® proposed Section * 64.703. We invite com-
ments. however. on whether and to wnat extent even this
1ew wefinition snouid he mouified.

27, Many of the probiems associated with cail splashing
may he eliminated when cail blocking ceases. since cus-
tomers will be able to dial their carriers of chowe di-
rectly. Because cail splashing results in incorrect billing w
the consumer. however. we would be concerned if any
splashing occurs. Thereifore. vur proposed rule in Secuon
64.705 directs OSPs to eliminate the practice of call
<piashing.

28. The Call Splashing Report suggested a myriad of
solutions to the call splashing problem. some of which
have advantages that may make them more effective than
others. For example. vone recommendation would require
0OSPs to modify thetr systems to provide reorigination of
calls hack to pay telephones or 1o CPE located on
aggregator  premises. According  to  the Report
reorigination capabtlity at the CPE would: atlow wrans-
ferred calls to be correctly rated and hilled by the OSP
recetving the transterred call: spare the customer the in-
convenience of redialing: solve philling probtems associated
with splashing: avoid {ransmission degradation: and re-
duce the originating OSP’s problems with unnecessary
+witched access connections and associated costs. The Call
Splashing Report also states. nowever. that such a require-
ment will likely invoive substantial replacement or modi-
fication of existing CPE and payphone eguipment by
QOSPs or aggregators and payphone owners. as well as the
Jdevelopment of new switching capabilities to generate the
reorigination tone. We invite comment generaily on the
recommendations in the Cail Splashing Report as solu-
tions to the splashing prohbiem. We encourage parties
commenting on these proposais to provide supporting
data on equipment replacement and modification reyuire-
ments as well as implementation costs and timetables.

6. Access Codes of Interexchange Carriers

29 The last rule that we speciically propose. Section
64.706. concerns the access codes of interexchange car-
riers. By requiring carriers 10 establish at least one alter-
aative o "LOXXX"™® access under subsection (a). we hope
1o mitigate any lingering problems with eduipment that 18
incapabplie of provuding THXXX access hecause of technical

Limitattons or s 1ne
sucn an aternatve.

'ty 10 protect against fraud. With
_omers snould he technicaily anie
.o exercise their rignt to COntact their preferred carriers.
The estaolishment of an alternauve o LOXXX access may
noe be a comptlete solution to blocking problems. how-
sver. because oiher access codes can also. in theory. be
hlocked. Nevertheless. such an alternauve shoutd provide
wome reiief from spiashing problems that octvr when a
_ull must be transterred at a distant point because the
caller is technically unable to use the 1OXXX access code
and no aiternative is availabie for the preterred carrier.

1), Subsection (b). requiring LECs to provide access
codes to calling customers upon request. will allow cus-
omers to use readily the codes that carriers must establish
under subsection 1a). By subsection (b). we intend only
that the LECs must provide the access codes for specifi-
cally requested carriers. We seek comment on whether
.uch information is readily available to LECs and whether

LECs wiil. in a practical sense. be abie to provide it 10
callers.

31. in sunsectiun (C). we propose a rule reguiring each
LEC t place in every edition of any "white pages” rete-
phone directory it distributes. supplies. or provides. a ~et
of instructions indicaung the wavs by which the LOXXX.
930). anu SO0 diaiing methods can he used 0 reach
interexcnange carrters and OSPs. The LECs would also be
required to list the {OXXX codes and the 930 and x00
aumbpers of interexchange carriers and OSPs serving any
part of the area that 1s the subject of the directory. Under
this subsection. LECs would be pronibited from charging
carriers and QSPs for listing such information. and the
listed carriers and OSPs would be responsihle for
supplying the necessary information for this listing. These
regquirements would take effect ninety days atter the adop-
tion of this section. As an alternative to this subsection.
we could instead reguire carriers and OSPs to piace ad-
vertisements listing their access codes in the appropriate
telephone directories. We seek comment on these propos-
als. which will. we hope. ensure that callers have a ready
wurce of the information necessary tor reaching thetr
carriers of choice.

32, Qur proposed rule in Section 64.706(a) reuuiring
carriers to establisi oniv one alternauve o LOXXX access
may seem inconsistent with our provision concerning
equipment capabilities. Section 68.318(d). hecause the lat-
ter requires equipment to have the capability of process-
ing all access methods. We think it is necessary. however.
for equipment to have this broader capability because
carriers would. under Section 64.706(a). have the discre-
tion 0 choose whichever 10XXX alternative they desire.
The resuit will be that some carriers may choose. for
example. the 93() alternative. while others may implement
800 access. Under these circumstances. equipment must
he ahie o process all access methods in order- o ailow -
callers to reach ail carriers in a prompt and convenient
way. Similarly. our blocking prohibition. in proposed
Section 64.704. must he equaily hroad so that all carriers

mav be reached through the methods they choose to
implement.

B. Miscetlaneous Issues

33. Finailv. we ~eek comment on an additionat issue
related to operator services. NARUC has recommended
that we consider adopting nationwide standards for 'the
handling of cmergency calls by OSPs in order to cnsure
that such cails arc etficientiv routed to the approprniate

00378



FCC 99-231

Federai Communicartions LoOMmImnission

local pubiic safety organization.” have traaiuonaiy
Jeferrea to the states in this area be._dse tne overwneim-
ing majority of emergency calls are iocal in nature ana
the handling of such cails is of primary concern (o local
communities. State agencies have been active in ensuring
that operator service providers complete emergency cails
efficiently and have adopted different stanaaras to address
this particuiar situation. Nevertreiess, a  light  of
NARUC's request that we expiore the extent of proolems
concerning emergency calls. we invite interested parties (o
comment on the appropriate federal role in the resolution
of such probiems.

31, In the discussion above. we have generally raised a
wide arrav of alternatives to the ruies that are actuaily
proposed. We encourage attention to and seek comment
on these alternatives so that we may develop a record that
will allow us to consider fully the impiications of both the
proposed rules and their alternauves. Our final deter-
mination will then be made with a view toward adopting
the most effective and appropriate provisions of hoth.
More broadly. we seek commeni on the exteat w which
the proposed rules. or a combination of some but not
necessarily ail of the proposals. are necessary for achiev-
ing our goal in this proceeaing. whnich is 10 assure tnat
consumers are fully informea about their Operalor service
options and are able t0 choose freety among the avaiiabie
services and providers.

IV. LEGAL ISSUES

35. OSPs. as providers of interstate common carrier
service. are squarety within our jurisdiction under Title II
of the Communications Act. We aliso tentatively conctude
that we have jurisdiction over call aggregators. such as
hotels. under Title {[.*!

36. We intend to exercise our jurisdiction against of-
fending OSPs and aggregators alike by making appropriate
use of our forfeiture authority. This authority under Sec-
tion 205(b) of the Communications Act®? has recently
been increased so that we can now impose a forfeiture ot
up to $12.000 per otfense against any carrier or agent of a
carrier who knowingiy fails or neglects to obey any Com-
mission order prescribing just. fair. and reasonable prac-
tices. This section provides that every distinct vioiation is
a separate offensé and that. in the case of a contnuing
violation. each day is to be deemed a separate offense.
Further. under the recently amended Section 303. we can
impose substantial forteitures for willful and repeated gen-
eral violations of the Act or our Rules. reguiations. or
orders: for common carriers subject to the Act. up 10
$100.000 for each violation or each day of a continuing
violation. up to a total of $1.000.000 for a continuing
violation: and for others. up to $10.000 for each violation
or day of a continuing violation. up to a toral of
$75.000.53 We wiil not hesitate to use our forfeiture au-
thority against violators of our Rules.

V. REGULATORY FLEXIBILITY ACT
INITIAL ANALYSIS

37. Reason for Action. The Commussion 1 issuing this
Notice of Proposed Rule Making (o provide an opportu-
nity for public comment and to provide a record for a
Commuission decision on the ssues stated above.

3%. Obiectives. T' - “jective of this Notice of Proposed

Rule Making 15 10 -. .ure that operator services are pro-
vided in a manner that fosters a fully compettive oper-
ator services industry and that allows cailing customers (o
exercise choice freely in selecting services.

39. Legal Basis. Sections L. 4(i). 4(j). 201-205. 218. and
303(r) ot the Communications Act of 1934, as amended.
37 US.C.§§ 151, 1541, 1347, 201-205. 218. 303(r).

10. Description. potentiat impact. and number of smail
entities affected. The proposed ruies wiil mandate that
entities in the operator services industry provide informa-
tion that is necessary for customers 10 make knowiedge-
able choices among services. The ruies wiil also help to
eliminate certain practices and charges involving the pro-
vision of operator services that reduce customer choice
and competitiveness within the industry. The equipment
modifications required under the proposed rules wiil like-
wise further these goals. Small entities. especiaily certain
cali aggregators. may feet some economic impact due to
the proposed eguipment modification requirements. but
we have proposea the granting of waivers to.lessen such
hurdens wnen appropriate. [n addition. this Notce seeks

comments and evidence regarding the actual impact on
smail enttes. -

+1. Reporting, recordkeeping, and other compliance re-
quirements: The proposea ruies require reporung in the
form of the disclosure by operator service providers and
call aggregators to their customers of certain informauon
regarding their identities. their services. and the optwons
customers have in using those services.

12, Federal rules which overiap, dupiicate. or conflict
-with the Commission’s proposai: None.

43, Any significant alternatives minimizing impact on
smail entities and consistent with stated objectives: We
have indicated a willingness to waive the proposed
blocking and eguipment modification requirements in the
appropnate circumstances. In addition. we have suggested
alternatives to several of the proposed rules and have
requested comment on them.

11, Comments are solicited. We reguest written com-
ments on this Initial Regulatory Flexibility Analysis.
These comments must be filed in accordance with the
same filing deadlines set for comments on the other tssues
in this Notice of Proposed Rule Making. but they must
have a separate and distinct heading designating them as
responses to this Regulatory Flexibility Analyvsis. The Sec-
retary shail send a copy ot the Notice to the Chief Coun-
sel for Advocacy of the Small Business Administration in
accordance with Section 603{a) of the Reguiatory Flexibil-
ity Act. See 5 US.C. § 601. er seq.

V1. EX PARTE REQUIREMENTS

135. For purposes of this non-restricted notice and com-
ment Rule Making proceeding. members of the public are
advised that ex parte presentations are permitted except
during the Sunshine Agenda period. See generaily Section
1..206(a) of the Commussion’s Rules. 47 C.F.R. 3
1..206(a). The Sunshine Agenda period is the period of
time which commences with the reiease of a public notice
that a matter has hcen placed on the Sunshine Agenda
aqd terminates when the Commission (1) reieases the text
ot a decision or order in the matter: (2} issues a public
notice stating that the matter has heen deleted from the
Sunshine Agenda: or (3) issues a public notice stating that
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:ne matter ras been rewurnea to -atf for turtner
constderaton. whichever occurs first. _-uon L.iZ02(f) ot
the Commussion's Rules. 47 C.F.R. ¥ 1.1202(D. During
‘he Sunshine Agenda period. no presentalons. ex parie or

herwise. are permitted uniess specificaily reguestea bv
he Commussion or staff for the clarification or adduction
of evidence or the resoiution of issues 1n the proceeding.
Section 1.1203 of the Commussion’s Rules. 47 C.F.R. §
1.1203.

26. In generai. an ex parte presentation is any presenta-
rion directed to the merits or outcome of the proceeding
made 10 decision-making personnei waich (1) if written.
is not served on the parties to the proceeding. or (2). if
oral. is made without advance notice to the parties to the
proceeding and without opporwunity tor them 0 be
present. Section 1.1202(b) ot the Commussion’s Rules. 47
C.ER. § 1.1202(b). Any person who makes or submits a
written ex parte presentation shail provide on the same
dav 1t is submitted (wo copies of same under separate
cover to the Commission’s Secretary for inciusion in the
public record. The presentation (as well as anv transmutial
letter) must clearly indicate on its face the docket number
of the parucular proceedingts) 1o wnich it relates and the
fact that two copies of it have been submitted 10 tne
Secretarv. ana must he labeted or capuoneu as an ex parie
presentation.

437, Any person who in making an oral ex parte pre-
sentation presents data or arguments not already reflected
in that person’s written comments. memoranda. or other
previous tilings in that proceeding shatl provide on the
day of the vrai presentation an original and one copy of a
writen memorandum to the Secretary. with a copy to the
Commissioner or siaff member involved. which summa-
rizes the data and arguments. The memorandum. as well
as any transmiual letter. must clearty indicate on its face
the docket number of the particuiar proceeding and the
fact that an original and one copy of it have been submit-
ted o the Secretary. and must be labeted or captioned as
an ex parte presentation. Section 1.1206 of the Commis-
sion’s Rules. 47 C.F.R. § L.1206.

1S. All relevant and timely comments and reply com-
ments wiil be considered by this Commussion. in reaching
our deciston. this Commussion may take into account
information and ideas not conrained in the comments.
provided that such informauon or a writing containing
the nature and source of such information is placed in
the public file. and provided that the fact of this Commus-
sion's reliance on such information is noted in the Qrder.

VII. CONCLUSION AND ORDERING CLAUSES

19. In summary. the rules proposed in this Notice are
intended to remedy probhlems related to operator services
that have thwarted customer choice and have impeded
and distorted the operation of a fully competitive operator
<ervices industry. By reguiring hoth operator service pro-
viders and call aggregators to provide customers with
information on their services. we hope to eliminate the
<tuation in which consumers are unaware of how to
exercise their options in the operator services tield. We
also intend these rules to prohibit practices such as call
hlocking and splashing that are inimical to the exercise of
customers’ rights and to compeution tn the industry. Con-
Jistent with this aim. the proposed rules require the maodi-
fication of equipment that biocks calls. Overall. we expect
the proposed rules to free customers from charges they

Jdid not agree to and ‘m pracrices that prevent them
‘rom using (he oper. service  provider they preter.
These ruies wiil also heip toster a marketplace environ-
ment in which operator service provuders compete hased
on the merus of their services, rather than on the pay-
ments (hey provide to aggregators w ho deliver to them a
capuve ciientete. Interested parties are invited to submit
comments and supportng daia that wiil assist us in pursu-
ing these goais. We are parucularly interested in evidence
regarding the technical and operattonal complexities of
implemenung the proposed ruies and the economic im-
pact of implementation in erms of Costs 10 or hurdens on
consumers. carriers. and call aggregators.

3. Accordingiy. [T IS ORDERED. pursuant to Sec-
tions 1. (i), 4(j). 201-205. 218, and 303(r) of the Commu-
nications Act of 1934, as amended. 47 US.C. §§ 151.
15401, 134, 201-205. 218, 303(ry. that a NOTICE OF
PROPOSED RULE MAKING IS ISSUED. proposing the

amendment of 47 C.IF.R. Parts 64 and 68 as indicated
ahove.

51. (T 1S FURTHER ORDERED. pursuant to Sections
1.415 and 1.419 of the Commussion’s Rules. 47 C.F.R. §§
1415, 1.419. that all interested parties may file comments
on the matters discussed in this Nutice and the proposed
rules contained 1n the Appendix below nv September 7.
1990. ang reply comments by September 23, 1990. Al
relevant and timeiy comments will be considered by the
Commuission before final action i~ taken 1n this pm'ceed-
ing. To file formaily in this proceeding. participants must
file an onginal and four coples of all comments. reply
comments. and supporting comments. {f participants wish
each Commussioner to have a personal copy of their
comments. an original plus nine copies must be filed.
Comments and reply comments siiould he sent to the
Office of the Secretary. Federai Communications Com-
mission. Washington. D.C. 20554, Comments and reply
comments will he available for public inspection during
regular husiness hours in the Dockets Reference Room
(Room 239} of the Federal Communications Commission.
1919 M Street. N.W ., Washington. 1).C. 205354

32 [T IS FURTHER ORDERED that the Chief. Com-
mon Carrier Bureau. is delegated authoruy to reyuire the
.ubmission of additional information. make further in-
quiries. and modify the dates and procedures if necessary
10 provide for a fuller record and a more efficient pro-
ceeding.

53. IT 1S FURTHER ORDERED that the Secretary
shall cause a copy of this Notice. including the Initiai
Regulatory Flexibility Analysis. to be sent to the Chief
Counsel for Advocacy of the Small Business Administra-
tion in accordance with Section otid(a) of the Reguiatory
Flexibility Act. 5 US.C. § 603(a) (1981). The Secretary
shall also cause a summary of this Notice to appear in the
Federal Register.

54. IT IS FURTHER ORDERED that the Petition of
the National Association of Regulatory Ltility Commis-
sioners. RM-6767. filed Aprii 17. 1989, [S GRANTED w0
the extent indicated herein and is otherwise DENIED. All
related pleadings and comments tiled with regard to
NARUCs peution are hereby incorporated by reference.
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APPENDIX
PROPOSED RULES

It is proposed that Part 64 of Title 47 of the Code of
Federal Regulations be amenaed as follows:

1. The auchority citation for Part 64 continues to read
as follows:

AUTHORITY: Sec. 4, 48 Stat. 1066. as amended: 47
US.C. 154. unless otherwise noted. Interpret or appiy secs.
201. 218. 48 Stat. 1070. as amended. 1077: 47 US.C. 201.
218. uniess otherwise noted.

3. A new Section 64.703 is added to read as follows:

§ 64.703 Customer information.

1a) An operator service provider shall:

(1) identify itself. audibly and distinctly. to the cus-
romer before the customer incurs any charges:

{2} after the identification. allow suificient time be-
fore the call is connected to permit the customer
either to terminate the call at no charge or to advise
the operator to transfer the cail to the customer'’s
preferred interstate or international common carrier
at no charge: and

13) disclose immediatelv. upon request hy. and with-
out charge to. the customer.

(A) the rates or charges for the customer's
intended cail:

(B) the methods by which such rates or
charges will be collected: and

(C) the methods by which complaints con-

cerning rates. charges. or coilecuon practices
will be resolved.

(b} Each call aggregator shail disptay plainiy on or
in close proximity to all telephones available for
customer use. or shall provide to customers person-
ally. printed documentation containing:

(1) the namets). addresstes). and toll-free telephone
numberts) of the operator service provider(s) to
which the telephones are presubscribed:

(7Y a statement that the rates of the operator service
nrovider(s) wiil be gquoted upon reguest: and

(3) a written disclosure that informs customers that
thev have a.right to obtain access (o the carrier of
thetr choice if said carrier provides service in that
area and that informs them of how to contact that
carrier.

(¢) Satistaction o requirements of subsection (b)
shall be the joint ..snonsibiiity or the operator ser-
vice provider. the cail aggregator. and the owner of

the telephone: applicabte contracts or tanifs. if any,
“shail be moaified accordingiy.

1. A new Section 64.704 is added to read as fotlows:

§ 64.704 Call blocking pronibited.

(a) Call blocking occurs wnen an end-user s prevented
from accessing the preferred carrier througn alternative
dialing methods -- 800. 930. ana 10XXX-0+.

{b) Operator service providers shall neither require nor

participate in the blocking of any customer’s access to the
customer's carrier of choice.

(c) Call aggregators shall neither require nor participate
in the blocking of any customer’s access to the customer's
carrier of choice. _

(d) Owners of pay-tetephones shatl neither require nor

participate in the hlocking of any customer's access L0 the
customer's carrier of choice.

(e) Appiicable contracts or tariffs shail be modified so

as to effectuate the provisions of supsections (b). (¢). and
(dh

() Operator service providers shall not pay compensa-
tion of anv kind to call aggregators at locations at which
any blocking of access {0 any Common Carrier oCcurs.

4. A new Section 64.705 is added to read as follows:

§ 64.605 Restrictions on charges reiated to the provision
of operator services.

Call splashing. Operator service providers shall not
charge customers for a distance that is more than the
distance. in a straight line. between the calling party’s
point of origination and point of termination of the tele-
phone catil.

3. A new Section 64.706 is added to read as follows:

§ 64.706 Access codes of interexchange carriers.

(a) All interexchange common carriers shall establish
within tweive (12) months of the etfective date of this
section a "19XXX" access code and at ieast one alternative
form of access (e.g.. a "930" or an "SU0" aumber).

{b) Local exchange carriers shall provide to cailing
customers, upon request. the access codes for specifically
requested carriers operating in that local exchange area.

{¢) Each locat exchange carrier shall place in every
edition of any "white pages" telephone directory it distrib-
utes. supplies. or provides on or after {ninery (90 days
after the adoption of this section|:

(1} instructions indicating the ways by which the
10XXX. 950). and 800 dialing methods can be used to

reach interexchange Carriers and operator service provid-
ers: and

(2) a listing of the 10XXX access codes and the 950 and
800 numpers of interexchange carriers and operator ser-
vice providers that serve any part of the area that is the
subject of the directory. This listing shall he placed by the
local excnange carrier at no cost to the listed carriers or
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operator service providers. ana the :d carriers and
Operator <ervice providers shall bear cesponsipiiity for
<upplying the necessary information for this listing.
It is proposed that Part 08 of Tite 47 of the Code ot
ederal Regulations be amended as follows:

{. The authority citation for Part oX continues 1o read
as tollows:

AUTHORITY: Secs. 4, 201, 202. 203. 204. 205. 208. 215.
218. 313. 314. 403, 404, 410. 602, 43 Stat. as amended.
1066. 1070. 1071, 1072. 1073. 1076. 1077. 1087. 1094.
1098. 1102: 47 US.C. 154, 201. 202, 203. 204. 205. 208.
215. 218. 313. 314, 403, 404, 110, 602. uniess otherwise
noted.

7 Section 68.318 is amended by adding paragraph (d)
to read as follows:

§ 68.318 Additionai limitations.

La e e e

({) Regutrement that registered equipnient ailow access (o
COMMOn carreers.

(1) Any equipment that is manufactured. imported. or
installed more than eighteen (18) months after the etfec-
tive date of this subsection and that is used by any call
aggregator shali be capable of providing cailers with access
to common carriers through the use of all access methods
-- 800, 950. and 10XXX-0+.

{2) All equipment used by call aggregators shall. within
eighteen (18) months of the effective date of this sub-
.ection. provide callers with access to common carriers
through the use of all access methods -- 800. 950. and
LOXXX-0+ . Such equipment shall be modified as neces-
sarv and re-registered if required by Section 68.214. Any
software modifications required to achieve compliance
with this subsection shall be installed in a manner that
cannot readily be aitered by the user.

FOOTNOTES

't Us.Co§ st

> The vast majority of "0" calls fall into one of three cate-
gories: calling card. cotlect. and third number billing. We re-
cently noted that while operator services used 1o require the
intervention of a human operator. some functions previously
performed by human operators are now sometimes performed
by computers. See¢ Competition in the interstate Interexchange
\larket. Notice of Proposed Rule Making. CC Docker No.
40-132. FCC No. 90-90, para. 76. n.125 (refeased April 13. 1990,
For the purposes ofthis Notice. we use the term “operator
services” to refer to "0" calls. whether or not they require the
intervention of an operator.

3 Compiaints concerning operator services comprise the singie
largest category of consumer comptaints received by the Com-
mon Carrier Bureau (Bureau). with 125 to 150 informal com-
piaints currently being filed each month. Since eariy 198X,
thousands of these complaints have been filed.

: An operator service provider ("OSP") as used here is any
ennty that provides vperator services. including AT&T as well
1s tne ncwer entrants into the operator services industry. We
Wiil use the term "aliernative operator service" provider or
“A0S" where necessary to distinguish then ewer providers.

> See Unitea States v. rican Tel. & Tel. Co.. 332 F. Supp.

31 (D.D.C.1U82). arf°d st nom. Alarviana v. Unitea States. oV
LS. 1001 (19R3).

" rCall aggregators.” as we use the term in this Notice, are
entities that nave telephones available for use by their cus-
‘omers. patrons. or other transient users. Aggregators inciude.
{or exampie. noteis. nospitals. airports. and universities.

See Policy and Rules Concerning Rates for Competitive
Common Carrier Services and Facilities Authorization: Notice
of lnquiry and Proposea Rule Making. 77 FCC 2d 30R (1979
("\once” ) First Report and Order. 83 FCC 2d 1 (198 (" First
Compenuve Carrier Order ") Furiner Notice of Proposed Rule
Making, %4 FCC 2d 445 (1981) (" Further Nouce ") Second
Report and Order, 91 FCC 2d 59 (1982) (" Second Compeuntive
Currter Report ™). recon. denied. 93 FCC 2d 59 (1983): Fourth
Report and Order. 95 FCC 2d 554 (1983) (“Fourth Compennve
Carrter Order "): Fifth Report and Order. Y8 FCC 2d 1191
(1984) (" Fifth Compeurive Carrier Order ") Sixth Report and
Order. Y9 FCC 2d 1020, vacated and remanded sub nom. MCl v.

FCC. =65 F2d 1186 (D.C. Cir. 19%5): (hereinafter coilectiveiy"
Compeunve Carrier ).

* Telecommunications Research and Action Center v. Central
Corporation. et al. + FCC Red 2157 (Com. Car. Bur. 1989)
hereinatter " TRAC Order "Y.The Burcau conciuded that while
MOst controversies Oover operator services concern "0+ catls.
the issues and remedies adoptea in the order are equatly ap-
plicable to "1+" calls. which inciude catls from coin-operated
telephones that are paid in cash. the so-cailed "sent paid” calls.
{d. at 2100, n.4. .

Y TRAC Order. + FCC Rcd at 2159, The Bureau. however,
denied the comptaint insofar as it sought a reclassiication of the
Jdefendant AOS companies as dominant carriers under the Com-
mission’s reguiatory structure and revocation of their operating..
authority. /d. at 2158. The Bureau also conciuded that the
complainants had provided no facts or arguments that would be
legally suificient 1o sustain a finding that the defendants’ rates
were unjust and unreasonable under the Act. Id.

1 3 FCC Red at 2159,

14,

12 1d.

'3 The TRAC Order defines cail blocking as

the process of screening the cails dialed from the
presubscribed telephone for ceruan predetermined num-
bers. and preventing or "blocking” the compietion of calls
{thatj wouid atiow tne cailer to reach {an QsP| ditferent
from the |presubscribed operator servicei company.

4 FCC Red at 2160 n.6. We noted above that the TRAC Order
extends the blocking prohibition to | + as well as U+ wraific. See
supra note ¥. Asdiscussed below, we tentativeiy conciude that
the blocking definition should be refined to allow OSPs the
option of btocking | + rraffic .

4 4 FCC Red at 2159. The Bureau stated. however. that it
would consider petitions 10 waive the blocking prohibition un-
der some circumstances. such as when an OSP could make the
requisite showing that blocking is required in order to prevent
fraudulent use of the network. la April 1039, four of the defen-
dants in the ['RAC proceeding. Nationat Telephone Services.
inc.. Internationat Telecharge. Inc.. Pavline Systems. inc. and
Telesphere Network. Inc. filed petitions requesting generai.
systemwide waivers of the TRAC Order's biocking prohibition
s0 as 1o ailow blocking of OXXX access.

'S 4 FCC Red at 2139
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"> The TRAC Order aescribes "catl st ng" as occurring

when a caller requests a transier from {a presubscrided
operator service| company Operator 1o ithe catler’s| pre-
ferred . . . carrier. Since tne call is handed off to the
preferred carrier in the city where the joperator servicei
company's operations center and switch are {ocated. the
point from which the cail wiil be biiled will often be
different from the caller's originating ‘location. and the
call may be billed at a rate different than tne catler may
have anticipated.

[d. at 2160 n.5. For the reasons discussed below, however. we
tentatively conciude that the cail spiashing definition should be
refined to reflect more appropriateiy the nature and extent of
the splashing probiem and to facilitate industry efforts to obtain
a workabie solution.

¥ 3 FCC Red at 2159.

13 On March 20, 1989, the complainants filed an application
for review of the Bureau's decision.
19 gpe Petition of the Nationai Association of Regulatory Util-

ity Commissioners. RM-6767 (filed Apri 17. 1989} (hereinafter
“NARUC Petition™).

20 The provision of AOS services had been tne subject of
considerable discussion and stuay by NARUC prior to the uume
(L filed its Rule Making peution. See. eg.. NARUC Statf
Subcomm. on Telecommunications. State Task Force Report on
the Results of the Alternative Operator ServicestAOS) Survey
(June 24. 1988) NARUC Staff Subcomm. on Telecommunica-
tions.State Task Force Report on the Results of the Alternauve
Operator Services (AQS) Survey Il (February (3. 1989).

21 NARUC Petition at 7. :

22 NARUC Petition at 5.

23 NARUC Petition at 5-6.

24 NARUC Petition at 7.

S public Notice. DA 89-371 (reteased May 23, 1989).

% See, e.g.. Comments of Pacific Bell and Nevada Bell Tele-
phone Companies: Comments of National Association of State
Utility Consumer Advocates: Comments of Florida Public Ser-
vice Commission; Comments of lowa State Utilities Board:
Comments of The American Public Communications Councii:
Comments of The National Telephone Cooperauve Assoclation.

7 See. e.y.. Comments of National Telephone Services. Inc.:
Comments of International Telecharge, Inc.. Comments of
Telesphere Network. Inc.: Comments of U.S. Operators. Inc.:
Comments of The Operator Service Providers of America: Com-
ments of U.S. Long Distance. Inc.

8 aAs noted above. consumer complaints regarding OSP rates
and practices continue to comprise the single largest category of
compiaints received by the Common Carrier Bureau. On April
10-11. 1990, staff members.from our Washiagton. D.C. office and
our thirty-five field otfices conducied an informat nationwide
audit of selected telephones in an effort to gauge the tevel of
compiiance with the TRAC Order requirements and to educate
call aggregators as weil as OSPs about those requirements. While
we do not reiy on the resuits of the audit as a hasis for our
proposed rules.we note that the results do appear to corroporate
the fact that problems in the operator services industry gen-
crallv continue to exist for AOS providers and “traditional”
OSPs alike.

9 The text of the proposed rules is contained in an Appendix
to this Notice.

0 i " - .
As usea herein. wora “customer” refers to a caller who
initiates services tnro. .. an OSP.

3UTRAC Order. 4 FCC Red at 2159.

32 |¢ has been brought to our arttention that certain adjunct
devices used by aggregators. such as the so-called “store-and-
forwara" or "bong-in-the-box" devices. allow cailers to make
and be billed for 1+ cails from an aggregator's telephones. and.
as sucn. the cailer is never connectea to the p.rasub;:'ibed
OSP's live operator for branaing purposes. We seek comment

on how our branding requirement should he appiied when such
devices are used.

33 A number of states. including Florida. Georgia, Kansas.
Kentuckv. and Massachuseuts, currently require some form of
double branding. in general. we weicome any comments or
evidence from states regarding their experiences with operator
services and their efforts to address consumer and industry
probtems. On February 16. 1990. the Chairman of the FCC
solicited comments from ail of the state attorneys generai about
these concerns. and several responses have been received that
descrit2 current state laws anc i2guiations in this area. See. e.£..
Letter irom the Attorney Generai of Washington to Chairman
Alfred C. Sikes (February 25, 1990). These letters and any
similar ones received wiil be included in the record of this
proceeding. -

34 {n some cases. the owner of the teiephone may not be the
aggrecator on whose premises the teiepnone is located. For
exampie. 2 pay telepnone that is owned by a LEC or a private

company may be located on the preruses of an aggregator such
as a hotel or airport.

35 {n this regard. proposed Section 64.703 goes beyond the
TRAC Order. which. in eifect. placed the primary responsibility

~for informing the customer on the operator service provider.

See 4 FCC Red at 2139.
36 TRAC Order. + FCC Red at 2159.

37 For example. factors we might consider in deciding whether
10 grant a waiver couid include the size of the aggregator. the
realistic prospect of a fraud problem. the limitations of the type
of equipment in question.and the cost and time invoived in
upgrading or reptacing the equipment.

# 3§ FCC Red at 2159. 2160 n.o.

5% See. ¢.g.. Report of the Call Splashing Task Force at 3-6
(June 1. 1989) (heremaiter “Call Splashing Report*): Comments
Supporting Waiver Petitions (ENF-89-0R). filed May 30, 1939 by
L.S. Operators. lnc.: Comments in Support of Waiver Petitions
filed May 30. 1989 by ComSvstems. Inc.. Nycom {nformation
Services. Inc.. and Call Technologies. inc.

4 The current alternative dialing methods. #00. 930, and
10XXX. are sometimes referred to as “access codes.” This term
denotes a dialing sequence. unique to individual carriers. that
allows a caller to gain access 10 a particular carrier. The "XXX"
is known as the Carrier ldentification Code (CIC). CICs are
assigned 1o carriers by Bell Communications Research and are
used with hoth the 10XXX dialing method and the 930 method.
in the form of either Y50-0XXX or 930-1XXX. See industry
Anaiysis Division, FCC, Report on the Number of Carriers
Hoiding Carrier ldentification Codes at 2 (released April 24,
19911 (hereinafter "CIC Report™). It appears that whiie most
QOSPs provide at least two of three alternative tvpes of access.

AT&T now reties exciusively on 10XXX and does not provide
M) or 930 access 1o 11s services.

! \Ve recognize. however, that operator-assisted calls may cost
more than |+cails. For example. 3 hotet guest who is billed.
directly by the hotel for a |+ cail may be charged less than
would be the case with the operator-assisted catl that would be
nccessary if |+ calls were blocked. We seek comment on the

10
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Jegree of these cost aifferenuais ana on .her sucn <osts
outweigh the fraud concerns that jusury our permuitung
i +hlocking.

:! Pending disposition of this Rule Making proceeding. we wiil

Jt enforce the prohibition regaraing |+ hlocking.

3 For exampie. there 15 no danger of fraud with “sent paid”
i+ caiis from pav teiephones because tne cailer pays tor tnese
calls in cash. lt therefore mught be appropriate 1> apply our
niocking pronibition to such calls.

4 wapswer supervision is the term used bv telepnone com-
panies to describe the signat that the called »tation (or other
CPE) emuts 10 teil the telephone companies’ billing equipment
that a cali has been answered and that btiling should commence.
Sce Petition for Adoption of New section oa&.314(h) of the
Commussion’'s Rules. Notice of Proposed Rule Making. CcC
Docket No. 89-114, FCC No. 89-152. 4 FCC Rcd 4577, 433%n.3
(released June L. 1989 (hereinafter " Sectton n3. 314 Rule Mak-
mg ).

35 Currently. equal access is available for approximately V3%
of the natiun’s lelezhone tines. A the conversion of the remain-
ing lines to equal access proceeds and answer supervision he-
comes more readily avaiiable. we anticipate that the prootem
with charges for uncompieted or unanswered calls will decline.

v Gpe Section 68. 314 Rule Making, 3 FCC Red at 4331-83.

" yee TRAC Order. 4+ FCC Red at 2160 n.5.

% Call Splashing Report at 3.

1 \we use "I0XXX" zenerically: it inciudes all 1UXXX-type
access codes. including any eventuai expansion to WXXXX. As
described in note ). supra. the Carrier identification Code.
XXX. is> used in both the 10XXX and the 950 dialing methods.
According to the CIC Report. 771 CICs had been assigned as of
\iareh 1990. CIC Report at 4. We seek comment on the antici-
pated length of time until an expansion w0 a four-digit CIC is
required and on what action. if any. the Commission could ke
(o ensure the eificient use of these codes.

50 See NARUC Petition at 7. Appendix C.

$U \mbassador. Inc. v. United States. 325 U.S. 317 322, 326
(1945): United States v. AT&T. 57 F. Supp. 431 434 (S.D.N.Y.
1934, aff d sub nom. Hotel Astor v. United States. 325 U.S. 837
(1945). Any commenters who believe we lack jurisdiction under
Title i should also aadress why we do not have anciiary
jurisdiction over call aggregators. Sce 47 U.S.C.% 152(2) ("The
provisions of this act shall appty to all interstate and foreign
commuanications by wire . . . ") See ceneraily United States v.
Southwestern Cable Co.. 392 U.S. 157 (19638).

5347 U.S.C. ¥ 2S(b).

53 47 U.S.C. § 503(b)(1). (2

11

00384



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 5th day
of November 1990, true and correct copies of the foregoing Reply
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