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PROCEEDI NGS

JUDGE SCHAER: This is a hearing in Docket
No. UT-960659, which is a conplaint brought by United
and Inforned Citizen Advocates Network against U S
West. Also consolidated with this case is Docket No.
UT- 970257, which is a conplaint by General Tel ephone,
I ncor porated, against U& CAN claimng that U& CAN has
i mproperly avoi ded payi ng access charges when using
| ong di stance service on a GIE network

This afternoon, we are here for sonme sense as
a status conference. This matter had its schedul e
suspended sone tine ago to allow action by the parties
in Superior Court to pursue certain discovery issues,
and since that time, the Commi ssion has not had any
feedback fromthe parties on where the case is.

The Commi ssion sent a letter to the parties
on June 26th of 2001 to ask whether the parties
i ntended to continue to pursue this or whether the
Conmi ssion should dismss this docket. W received
letters on July 12th, 2001, from both Qmest and Verizon
indicating that it's their intention to go forward.

Today is Septenber 10th, 2001, and we are in
the Commi ssion's hearing room Conmi ssion headquarters
in AOynpia, Washington, and |'m Marjorie Schaer. |'m
the adm nistrative |law judge who is assigned by the
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Commi ssion to this proceeding. 1'd like to start this
af ternoon by taking appearances, please, starting with
u&l CAN, M. Hol comb?

MR, HOLCOMB: My nane is Byron Holconmb. |'m
appearing for United and Inforned Citizen Advocates
Network in both of these nunbers.

JUDGE SCHAER: Thank you, and then for the
Respondent, Conplaints at this point, M. Anderl?

MS. ANDERL: Lisa Anderl appearing on behalf
of Qwest, the successor to U S West, who is originally
t he respondent in the Docket 960659. M business
address is 1600 Seventh Avenue, Room 3206, Seattl e,
98191. Do you need tel ephone and fax and e-mail ?

JUDGE SCHAER: Have these changed since your
| ast appearance? |f you're not sure, then go ahead and
provi de them

MS. ANDERL: The fax is (206) 343-4040. The
tel ephone is (206) 345-1574, and the e-mail is
| ander | @west.com Also with nme today is Adam Sherr
anot her in-house attorney with Qwvest. Last nane is
S-h-e-r-r, and the other information is the same except
for the phone nunber for M. Sherr, which is (206)

398- 2507.
JUDGE SCHAER: Thank you. You, sir?
MR, O CONNELL: Tinmothy J. O Connell with the



00171

law firm of Stoel Rives appearing on behalf of GIE

Nort hwest, Incorporated in the Conplaint. | would note
for the record that by virtue of a change of nane, the
conpany is now Verizon Northwest, Inc. M business
address is 600 University Street, Suite 3600, Seattle,
Washi ngton, 98101. Tel ephone, (206) 386-7562; fax,
(206) 386-7500; e-mail, tjoconnell @toel.com Note
there is no apostrophe.

JUDGE SCHAER: For Commi ssion staff?

MS. SM TH: Shannon Snith, assistant attorney
general representing Conmission staff. Address is 1400
Sout h Evergreen Park Drive Sout hwest, P.O Box 40128,

A ynpi a, Washi ngton 98504-0128. M tel ephone nunber is
(360) 664-1192. | don't know ny fax nunber, and the
e-nmui | address is; ssmth@wtc.wa. gov.

JUDGE SCHAER: | will note that there are
appearance fornms on the table that were provided by the
court reporter, and please fill those out in full or
provi de her with one of your business cards.

MR, HOLCOMB: Would you like my e-nmuil
addr ess?

JUDGE SCHAER: Yes, please

MR, HOLCOMB: Byl aw@ol . com

JUDGE SCHAER: Thank you. As | previously
stated, we are here today in a status conference to
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find out how the parties plan to proceed, and |'m going
to start with you, Ms. Anderl, again, and |let you tel
me what your client has in mind for how we can go
forward in this matter.

MS. ANDERL: Your Honor, we were
contenplating that the Commi ssion would establish a
schedul e as necessary for the resolution of any
di sputed factual issues in this case. There is the
out standi ng di scovery issue that we will need to
continue to take up and the need for Qwmest to obtain
additional factual information from United and I nfornmed
Citizens Advocates Network in order for us to fully
pursue our clains.

We are anticipating filing direct testinony
after we obtain sufficient information from U& CAN in
presenting our claimfor back access charges. | would
i magi ne that M. Holconmb's clients would have the
opportunity then to file responsive testinony. W
would file rebuttal testinony, and if there was a need
for a hearing, we could proceed to hearing and the
resolution of the issues.

JUDGE SCHAER: \What steps has your client
taken since our last hearing in this matter, which was
held in Seattle on Novenber 9th, 1999, to pursue the
di scovery issues, Ms. Anderl?
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M5. ANDERL: We have not. We have been
awai ting the outcone of sone of the court actions that
were ancillary to this, and now that the Comm ssion has
brought this back to an active schedule, we are
i ntending to nove forward now.

JUDGE SCHAER: Have you given any thought as
to how we can build a schedule with this matter that
builds in resolution of the discovery matters that |
beli eve are still pending?

M5. ANDERL: M. O Connell and | tal ked about
that briefly, and | think he may be in a better
position to talk about that, so if | mght defer to him
on that particular issue.

JUDGE SCHAER: M. O Connell, let me ask you
the sane questions. \What steps has your client taken
since November 9th, 19997

MR, O CONNELL: None, Your Honor. Frankly,
my client believed it was the nore appropriate step to
allow the courts to conplete the review of the
jurisdictional defenses that U& CAN had been asserting
so vociferously, and that process having now worked its
way through, we would, as Ms. Anderl suggested, believe
that it's an appropriate tine nowto bring this matter
to a concl usi on.

We think there is the outstanding di scovery
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that remains to be answered in order for the parties to
pul | together the direct testinony that they would need
to file at this juncture -- frankly, much of that
directed towards the danmges issue -- but we need to
resolve that discovery issue first before that
testimony can be pulled together. So ny client would
suggest that we pull together a schedule that is

predi cated upon so nany days after U& CAN has tinely
responded to appropriate di scovery.

We know what the appropriate discovery is
because this Conmission did, in fact, issue a subpoena,
whi ch was never responded to by U& CAN, and we believe
that once we have received tinely and full and conplete
responses to that information, the parties should be
able to pull together direct testinony perhaps 60 days
after that.

JUDGE SCHAER: Ms. Snmith, | believe you were
the only counsel present at the November 9th, 1999,
hearing. What steps, if any, has your client taken
since that tinme to pursue discovery?

M5. SMTH. M client hasn't taken any steps
to pursue discovery, Your Honor. M client doesn't
have any outstandi ng di scovery, and the di scovery that
i s outstanding was requested by Qmest and Verizon, and
the Commi ssion staff took the position that it was not
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our responsibility to enforce that subpoena since it
wasn't the discovery that we had asked, and in the
meanwhi | e, the Commi ssion has taken what ever steps
necessary to defend its orders in the classification
proceedi ng as those orders have brought their course
through the court system

JUDGE SCHAER: Each of you have nentioned the
court proceedings, and |I'mgoing to ask you,
M. Hol conb, first just about the schedule, if you have
comments on that, and then |I'm going to want to hear
fromthe parties about the court proceedings that you
have nmentioned in general ternms and what influence they

have on this proceeding, so I'll let you go ahead first
and di scuss scheduling if you would like to, sir

MR, HOLCOMB: | don't know as | received any
schedule. | received your notice of prehearing

conference. There was no schedule attached to that.
don't know what you are referring to.

JUDGE SCHAER: |'m asking if you have any
i deas about how we shoul d put together the schedule to
go forward and back up the remaining issues in this
matter.

MR, HOLCOMB: | filed a response to your
notice setting forth objections, jurisdiction
evi dence, |aches, standing, and recusal. | believe al
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of it should be resolved by appropriate briefing and
schedul i ng before we proceed any further

Al so, | don't know that that subpoena that
has been bandi ed around has ever been served. | don't
think so. To ny know edge, it has not, and thirdly,
that we have responded to di scovery. W don't have
any, basically, and | don't know what else there is to
say. But all these issues need to be briefed and
brought in orderly fashion before you before we can
resolve any further issues on damages. None of them
have heretofore been material or relevant, and they now
are such

JUDGE SCHAER: | have received a docunent
today, which is denoted "Response to Prehearing
Notice." |Is that the docunent to which you refer?

MR. HOLCOMB: That is correct. You have an
original and one copy there, and | served a copy on
Ms. Anderl and M. O Connell and Ms. Smith

JUDGE SCHAER: | have not seen a response to
a notice of hearing that | can recall before, so I'm
wondering if you can say a little bit nore about
whet her you think the Commission should treat this as a
notion in this proceeding, or what is this kind of
pl eadi ng, pl ease?

MR, HOLCOMB: As | understand the prehearing
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procedure that you have, you are trying to set forth
the paraneters, perimeters if you will, of what the
next steps are going to be. As | view the next step
it is to set down a schedule for briefing by U& CAN as
to these issues followed by a response, followed by a
reply. Whether you treat it as a notion or response to
prehearing notice, separate and apart froma notion,
care not, but these are the issues that need to be
rai sed.

JUDGE SCHAER: Have you read the Comm ssion's
rules on notions, M. Hol conb?

MR, HOLCOMB: Yes.

JUDGE SCHAER: Can you tell me briefly why
this wasn't filed nore in advance of today's hearing?

MR. HOLCOMVB: Because | can file it as a
nmotion if you would like to do that, but | don't regard
this as necessary to file as a notion. You are asking
for notice of how we should proceed. | have given you
a response as to how we should proceed, and this isn't
in the nature of a notion. You are asking for ny
suggestion. | put it in witing.

JUDGE SCHAER: My question was, why wasn't
this provided sooner? Do you have an answer to that?

MR, HOLCOMB: Because you didn't say you
want ed somnet hing provided by a given date before this
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hearing, and | thought it was sufficient to provide it
at this hearing so we could all of us have discussion
about it at the tine.

JUDGE SCHAER: As | indicated, each of you
has menti oned ot her court proceedings that you thought
were relevant to what we were doing here today, and
don't know, Ms. Anderl, if you would like to go first
on that or if you would |like to defer to another
counsel, but | would like to hear what has happened and
how you think it's relevant to this proceeding, if you
woul d, pl ease

MS. ANDERL: Your Honor, | don't have the
citations with me, but it's ny understanding that in
connection with the Conmi ssion's order determ ning that
U& CAN is a tel econmunications conpany that U& CAN
appeal ed that and has received orders fromthe Superior
Court and the Court of Appeals upholding the
Conmi ssion' s deci sion

| don't knowif it's past that point or not,
but certainly, those appeals were rel evant from our
standpoint in terns of determ ning whether we would go
forward, because if U& CAN is not a tel econmunications
conpany, we woul d agree that our claimfor access
charges would be not nearly as clear-cut. |[If they are
a tel ecomuni cati ons conpany, which the Conmmi ssion has
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upheld and | believe the courts have upheld, then we
bel i eve our claimfor access charges is nmuch sinpler to
resol ve, but M. Holconb is probably closer to the
status of those --

MR, HOLCOMB: | can advise you if you |ike.

JUDGE SCHAER: |'m going to go through the
same order and ask to hear from each of you to see if
there is anything further you would |like to add.

M. O Connell?

MR. O CONNELL: Not hing substantial. |
believe Ms. Anderl has correctly identified the Court
of Appeal s recent decision to resolve the
jurisdictional issue. W would hope to nopve the case
forward at a certain level. This is now a proceeding
that's seeking recovery of suns that are owed to the
| ocal tel ephone conpanies by U& CAN and/or its
menbers, and it is a question of how one allocates
t hose resources.

We believe the appropriate thing nowis to
bring this case to a conclusion. | didn't hear you to
be requesting coment on this notice, this response by
U&l CAN, so I'Il save ny fire for that until later, but
as | understand it, the matter is now being resol ved by
the Court of Appeals, and that was the appeal of the
cl assification proceeding.
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JUDGE SCHAER: Does your client have
out st andi ng di scovery in this proceedi ng?

MR, O CONNELL: We were al so seeking the sane
di scovery as was issued upon behal f of Qnest.

JUDGE SCHAER: | believe that | amfanmliar
with the subpoena that you had issued. |Is that the
only outstandi ng discovery that you have, Ms. Anderl?

MS. ANDERL: At this point, it's the only
di scovery that we feel we need responses to.

MR. O CONNELL: Dependi ng upon the answers we
get to this information, we may need to issue nore.
can el aborate on that if you Iike.

JUDGE SCHAER: | think that's sufficient at
this point, and | would like to hear fromyou on the
court cases, Ms. Smith, first, and then | believe
you' ve already indicated that your client does not have
out standi ng di scovery requests; is that correct?

M5. SMTH: That's correct, Your Honor. Wth
respect to the court cases, this commission, as you
know, issued an order classifying U& CAN as a
t el ecommuni cati ons conpany. U& CAN filed a petition
for judicial reviewin King County Superior Court that
was briefed and argued, and the Superior Court affirned
t he Commi ssion's decision that U& CAN is a
t el ecomruni cati ons conpany.
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U&l CAN then appealed to the Court of Appeals
Di vision One. That case was briefed and argued there,
and Division One just this past July, | think, issued a
publ i shed decision affirm ng the Commi ssion. U& CAN
filed a petition for reconsideration of that, which was
denied. U& CAN filed a petition for review at the
State Suprene Court to which the Commission will file
an objection later this nonth.

JUDGE SCHAER: M. Hol conmb, would you like to
say anythi ng about the court proceedings at this point?

MR, HOLCOMB: Ms. Snith is correct. The
matter is pending with the Suprenme Court right now at
the present tine with no final decision

JUDGE SCHAER: Has your client received
di scovery requests fromU S West/ Qunest and United
Tel ephone/ Veri zon?

MR. HOLCOMB: | believe so.

JUDGE SCHAER: What is your intention
regardi ng answering those, sir?

MR. HOLCOMB: We are objecting to that as is
set forth in the issues that we've raised. In point of
fact, if you look at Page 2 at the top, we have no
access records as such. As far as we know, Qwest and
Verizon have all the information they need for access
charges. W just have no records, but we still object



00182

toit.

JUDGE SCHAER: 1'd like to hear fromthe
parties other than M. Hol conb. M. Holconb has filed
a docunent denoted, "Response to Prehearing Notice by
U& CAN," and it looks to ne like this is sonething
t hat should be viewed as a notion under the
Conmmi ssion's rul es, which neans that you shoul d have
this five days to review it and respond. So |'m
wondering if you want to respond today, or if you want
to have sone tinme to respond in nore detail, or how you
thi nk we should proceed fromthis point to get to the
poi nt where we can have a schedul e and nove forward.

M. O Connell?

MR, O CONNELL: Thank you, Judge Schaer. It
occurs to me as | review this docunent, and | was given
a copy about 10 m nutes before this hearing commenced,
that many of the points that are raised in here could
appropriately be viewed as issues to be resolved in the
case rather, really, than as notions, per se. |
suppose if U& CAN wi shes to bring another notion that
this comm ssion has no jurisdiction on these issues, of
course, no one can stop them but many of these issues
could be addressed as issues to be covered in the
evidentiary and/or in prefiled testinony or in the
heari ng, as necessary.
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However, as far as the suggestion that we
need to have a hearing before we can resolve how to go
forward on the discovery issues, | believe that is, in
fact, precisely backwards; that in the normal process
in our jurisprudence, we are entitled to conduct ful
and fair discovery and then have a hearing on all of
the rel evant evi dence.

We woul d like the opportunity to gather that
rel evant evidence, and so we woul d suggest, unless U&I
CAN wants to go through the issue of filing a fornal
nmotion, that, in fact, we proceed as suggested in your
notice of this prehearing conference and cone forward
with a schedul e by which the case can be resol ved,
whi ch, we would submt, resolve the discovery issues
first and pronptly. At this point, my client sees no
point in further delay just because of the filing of a
notion for discretionary review by the State Suprene
Court. W believe we should go forward and resol ve the
di scovery issues and bring the case to a cl ose.

If counsel wants to make an argunent about
| aches, for exanple, that strikes ne as a perfectly
appropriate thing to raise at the appropriate tine,
which is in briefing when this case is to be resolved.
Not that | agree, of course, that the | aches argunent
has any nmerit, but that seens to ne to be an
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appropriate way of moving the case to a concl usion
rather than again go through another round of notions
and anot her round of hearings that will again be
appealed. Let's bring the case to a cl ose.

JUDGE SCHAER: Ms. Anderl ?

MS. ANDERL: | agree with M. O Connell, and
I think the only thing that | see in this docunent that
shoul d perhaps be di scussed today is under Roman
nuneral 2-A, the claimthat U& CAN should not rel ease
t el ephone access records since U& CAN has no such
records.

That is the very heart of the discovery
guestion that M. O Connell was just discussing. | do
think that we need it to be resolved. | do think that
the rest of the issues can be resolved during the
course of the proceeding. Sone of them are issues that
require additional factual evidence before they can be
resolved. Sone are sinply legal issues that need to be
briefed, but I would not endorse a delay for additiona
briefing at this tinme.

JUDGE SCHAER: Ms. Smith?

M5. SM TH:  Your Honor, the Commi ssion staff
generally agrees with the conments from Quest and from
Verizon. Most of the issues that are raised in this
docunent, none of which are supported by any authority
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or argunent, but most of themreally do go nore towards
the issues that can be resolved as this proceeding runs
its course rather than sonehow or another inpacting
whet her the Commi ssion should go forward with this
case. So there is nothing raised in this docunent that
woul d cause this Conmmi ssion to delay this proceedi ng
fromgoing forward and certainly to delay any discovery
that would go forward in this case

JUDGE SCHAER: Any brief response,

M . Hol conb?

MR. HOLCOMVMB: In the first place, |I'm]looking
at Paragraph 7 of your notice, and it said, "Notice of
any ot her procedural phase will be given in witing or
on the record as the Conmi ssion nay deem appropriate
during the course of this proceeding."”

In good faith, | presented to you what |
think are the issues that have to be deci ded before we
can proceed to determ ne whether, if any, access
charges are made. Secondly, | have no objection if
they want to have five days to put their objection to
this in witing so |l can study it too and make an
appropriate response to that. Thirdly, | fail to
understand the positions that either the Commi ssion or
the parties as to why these issues are not material and
rel evant and should not be deci ded beforehand. Seens
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to me they are all extrenmely material and relevant in
light of what this adm nistrative judge has done in
i ght of her ruling.

We woul d manifestly request that we get a
chance. Ms. Smith takes ne to task there is no
authority to all this. That's not why | presented this
docunent. The reason | presented this docunent is so
that we could present proper briefing with authority on
t hese i ssues and have you set it down in orderly
fashion so we could present a brief to you.

We have been wasting tinme presenting a brief
wi t hout getting your approval for that in the first
pl ace and setting down a schedule. No good deed goes

unpuni shed; | know that, but I'mtrying in response to
your notice, as | said earlier, that note of any
procedural phase be given in witing on the record. It

doesn't say anything about notions or anything else.
Let's set it down for argunent, for briefing first and
then argument and then proceed after that.

Further, we've got the Supreme Court still at
issue in this case, which could and should reverse this
whol e process, and we hope they will.

JUDGE SCHAER: At this point, | find
persuasi ve the argunent by M. O Connell that it nakes
nore sense to get facts gathered and then deci de where
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we go with those than it does to have a briefing on
this document that you have presented to us today. The
Commi ssi on does have rules regarding filing notions for
summary determ nation --

MR. HOLCOMB: It is not a notion --

JUDGE SCHAER: M. Hol conb --

MR, HOLCOMB: It is a procedural response to
what you want ed.

JUDGE SCHAER: Do not interrupt ne, sir

MR, HOLCOMB: Let's cut through this notion
thing right now --

JUDGE SCHAER: M. Hol conmb, you are out of

order --

MR, HOLCOMB: |'mtrying to persuade you that
on the basis of your own order, | have done what |
think is appropriate.

JUDGE SCHAER: We are off the record. | wll

return in at least five mnutes after people have
cool ed of f.

(Recess.)
JUDGE SCHAER: W'Il1|l be back on the record
after a brief recess. | called the recess because

there was an attorney who had been ruled to be out of
order who was interrupting the Bench in the mdst of
comments and would not wait for his turn to speak. |
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have now returned to the courtroom and note that the
attorney who had been conducting hinself in this manner
has apparently left the hearing room and so I am goi ng
to in a nonent continue with ny ruling so the parties
know how to proceed. But at this point, | believe that
the parties have indicated that there may be sone
information that they would |like to have placed on the
record, and |'mgoing to allow that to happen first.
Go ahead, M. O Connell

MR. O CONNELL: Thank you, Judge Schaer. |
woul d just recount for the record that during your
absence and while we were waiting here, M. Hol conb
observed that you had adjourned the hearing, to which
all counsel advised himthat that was incorrect; that
the hearing had just taken a brief recess.

When he expressed his intention to | eave,
urged himnot to do so because it was ny belief that
t he hearing exam ner would continue on with this status
conference and woul d i ssue a set of procedural rulings
whet her he was here or not, and since he had chosen to
| eave, M. Hol conb nonet hel ess insisted that he was
going to | eave, and he has left.

JUDGE SCHAER: Thank you.

MS. ANDERL: That's accurate, Your Honor, and
I will also add that M. O Connell advised M. Hol comb
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that he woul d place on the record his advice to

M. Holconb that it was his opinion that the procedure
was not adjourned but was merely in recess and that the
adm nistrative | aw judge woul d be returning.

JUDGE SCHAER: |Is there anything you wish to
add, Ms. Smith?

MS. SMTH. | don't have anything to add.
concur in the coments made by M. O Connell and
Ms. Anderl, and | too informed M. Hol comb that we were
not adjourned but were in a brief recess.

JUDGE SCHAER: My recollection is that |I told
the parties before | left the hearing roomthat we were
going to take a recess for at least five mnutes to
allow parties to cal mthensel ves and be ready to foll ow
accept abl e procedures, and | did | eave the room and

have now returned, and before the break, | was
announcing the ruling, which | will continue with at
this point.

My ruling is this: W should proceed at this
point to establish schedul es, discovery schedul es, and
a schedul e for the remai nder of this proceeding. W
should at this point tell the parties that if anyone
woul d i ke to have any issues addressed on sumary
deternmination that the appropriate way to frane that
woul d be to file a notion for sumuary determn nation,
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and the procedures for how to do that are included in
the Comm ssion's procedural rules.

I would represent, as | intended to before
was interrupted, that it is a concern to the Bench that
in a notion for sumuary determination, it needs to be
the case that there are not unresolved factual issues,
and that | agree with coments of M. O Connell nmde
before the recess that it nakes nore sense in this
proceeding to get the facts before us and have those
facts as a background to the | egal argunents that may
be made as we try to bring this proceeding to
resol ution.

Are there any questions or conments at this
point? Then I'mgoing to ask the parties to share with
the Bench the di scussions which you had about a
schedul e, and let's get a schedul e put together for the
remai nder of the proceeding.

MR, O CONNELL: Thank you, Judge Schaer. We
have had an opportunity to discuss the matter, and we
believe in light of the fact that the subpoena is now
not quite two years old, we believe that a brief period
shoul d be permitted for us to fornul ate new di scovery
responses to nake them both nore current and covering
the other issues that are outstanding.

We think that Verizon and Qwmest can have
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those data requests issued within 10 days, and at that
point tying then a schedule to full and conplete
responses to that discovery. That neans that the
schedul e may have sone -- | don't want to say
open-ended, but definitely not be able to assign firm
cal endar dates to them given the history of this case,
by which I nean we would i ssue data responses but only
to data requests within 10 days.

Before he left, what we did posit to
M. Hol conb was maybe we should just go to the point of
i ssuing the subpoena, and his response was no, he would
want to take a |look at them so we will do that, issue
the data requests within 10 days, give M. Hol conb the
appropriate period of tine to respond to those data
requests, and then conmence what ever enforcenent
procedures are necessary to get that data so that we
may then nove forward and file, we would suggest, our
direct testinmony within 60 days of furnishing full and
conpl ete responses by U& CAN, response testinony 30
days thereafter, rebuttal testinmony 30 days thereafter
and then a hearing as nmay be needed appropriately
schedul ed after that.

JUDGE SCHAER: In review ng the discovery
tools available to you in this proceeding, | think
perhaps we should | ook at the prehearing conference
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order that began the case and see if there are
sufficient tools avail able should you decide that you
m ght need to do a subpoena duces tecum or do a
deposition in order to get information. So |'m going
to suggest that we all take a noment to | ocate that
order.

(Di scussion off the record.)

JUDGE SCHAER: |'m | ooking at an order on
prehearing conference dated February 12th, 1997, and
note in that order that at the request of United and
Informed Citizen Advocates Network the Comm ssion
al l oned di scovery in this proceeding using all of the
di scovery nethods provided i n WAC 480-09-480, and
therefore, not just data requests but all of the
different tools that are available fromthat rule wll
be available to the parties as you pursue discovery in
order to wrap up this procedure.

MR. O CONNELL: May | raise an issue on that
poi nt ?

JUDGE SCHAER: Go ahead, please

MR. O CONNELL: | raise the issue because if
it is possible in this order, the order that wll
result fromthis prehearing conference, to head off an
issue. | think it nmay save the parties substantia
time, and that is specifically M. Holconb's filing of
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this afternoon's response to prehearing notice by

U&l CAN at Page 3, he raises objections and issues as
to evidence. | specifically refer to the "C' part
there: "U& CAN will not produce nenbership records by
reason of a right to freedom of associ ati on under
constitutional guarantees."

Your Honor mmy recall that we've tal ked about
this before that when the prehearing conference was
hel d, | believe, now two years ago, we specifically
addressed the hei ghtened protection available to
U&l CAN s membership |ist and provided protection for
that in the protective order that was issued in the
case, and | just wanted to raise the issue with you
ahead of tinme because | fully anticipate Verizon, at
least, will be seeking U& CAN s nmenbership list, which
is highly relevant in light of the way they conduct
their operations.

The question | guess | would have for you,
therefore, is whether it is necessary to advise the
parties that the protective order that was previously
entered is still in place?

JUDGE SCHAER: It's ny recollection
M. O Connell, that there was a protective order issued
in this proceeding, and |I'm 1l ooking for a copy of that
order so we may nake reference to that if we need to do
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SoO.

MS. SM TH:  Your Honor, mnmy copy of that order
bears a service date of June 21st, 1999, if that would
assist the parties in locating a copy of it.

JUDGE SCHAER: Thank you.

MS. ANDERL: W have it as well, Judge.

JUDGE SCHAER: It's ny recollection that
there was an original protective order that after
M. O Connell's client brought its case and the cases
were consol idated that there was sonething then served
that reflected the fact that the order provided to both
proceedi ngs, so | was |ooking also for the earlier
order.

MS. ANDERL: Ms. Snmith, what was the date of
t he order?

MS. SMTH. The date of the order extending
the protective order was June 21, 1999. The date of
the original protective order was April 10th, 1997.

JUDGE SCHAER: So the order com ng out of
this conference should reflect that both of those
orders are in the file and that both of those orders
continue to govern in this matter, and I will so
i ndi cate.

d ancing at this docunent that was provided
today, it appears to ne that there may be other issues
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that were already determ ned even by the Conm ssion on
interlocutory review, and if M. Hol conb's client
pursues those issues, then it will be the intention of
the Bench to nmake sure that the parties have tinme to
review the notions and respond in an orderly manner,
and the Bench will have an opportunity to | ook at both
sides' submttals before making any further
det erm nati ons on these issues.

Is there anything el se that we need to
di scuss today? Based on what we have di scussed today,
the parties will provide new data requests that wll
repl ace any data requests currently outstanding in this
proceedi ng by Septenber 20th, 2001, and then we will
pursue full and conplete answers to those. |'m going
to provide a reporting date so that you may let nme know
whet her those have been received so that we do not go
into another |ong hiatus waiting for sonme kind of
f eedback to know how to go forward

So our normal turnaround time would be 14
days, and then there are, often in ny experience,
foll owup requests that need to be nade based on first
guestions and responses. So we are | ooking
realistically, |I think, at sometinme in early Decenber
to know whether we are close to being able to set the
rest of the schedule.
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What | woul d suggest that we do at this tine
is to schedul e anot her prehearing conference for early
Decenber, and in doing so, let ne indicate to the
parties that if there are issues that you would need to
bring to the Conmi ssion before that tine, the
Conmi ssion is avail abl e by phone conference or by
conference on shortened tine to neet with the parties
and seek to resol ve discovery disputes or other
di sputes, but at this point, |I'mgoing to suggest that
we schedul e sonmething in the first week of December.
Let's go off the record for a noment to consult our
cal endars for that purpose.

(Di scussion off the record.)

JUDGE SCHAER: After a brief discussion of
schedul i ng, we decided we will have a check-back
conference in this proceeding on the afternoon of
Tuesday, Novenber 13th, beginning at 1:30 in the
afternoon. The purpose of that conference will be to
review the progress on discovery and to set a schedul e
for the remai nder of the proceeding if we are able to
do so at that tine.

We have agreed to a general outline of a
schedul e that would give the parties present here 60
days to prepare direct testinony foll ow ng receipt of
full and conplete answers to discovery requests. 30
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days later, give U& CAN an opportunity to file direct
testinony, and 30 days after that, allow Qnest,
Veri zon, and the Commi ssion staff to file any
responsi ve testinony, and then we hadn't discussed a
time for hearing after that, but | would assune that we
woul d have a hearing then sonetinme beginning two to
four weeks after the filing of the rebuttal testinony.
That's something we will set when we have nore
i nformati on about the begi nning point and about
everyone's schedul es.

I's there anything further that we need to
di scuss at this tinme? Hearing nothing, then we will be
off the record until Novenber 13th. Thank you.

(Prehearing conference concluded at 2:30 p.m)






