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DENYING MOTION TO REOPEN THE 
RECORD; GRANTING 
RECONSIDERATION IN PART AND 
DENYING IN PART  

BACKGROUND 

1 On July 29, 2025, Puget Sound Pilots (PSP) filed Tariff No. 3 with the Washington 
Utilities and Transportation Commission (Commission), revising its currently effective 
Tariff No. 2. PSP characterizes its filing as a general rate case (GRC). PSP’s proposed 
revised tariff sheets provide an effective date of August 29, 2025. Also on July 29, 2025, 
PSP filed testimony, proposed exhibits, and supporting documentation related to its 
proposed tariff revisions. PSP proposed to increase the organization’s revenue 
requirement from approximately $42.0 million to $67.2 million (a 60.0 percent increase). 

2 On June 29, 2026, the Commission entered Order 06 in this matter, which accepted, 
subject to conditions, a partial multiparty settlement filed by PSP and Pacific Merchant 
Shipping Association (PMSA) and resolved all other matters presented by the parties.  

3 On July 9, 2026, PSP filed a Petition for Reconsideration and Motion to Reopen the 
Record (PSP’s Petition), requesting that the Commission reconsider four items from 
Order 06 and reopen the record with respect to information regarding the number of 
currently licensed pilots. First, PSP argues that the Commission erred by funding 56 
pilots in the tariff because there were 59 licensed pilots at the time the Commission 
entered Order 06.1 PSP asserts that the Commission’s decision to fund 56 pilots fails to 
reflect the known and measurable number of pilots that are currently providing service 

 
1 PSP’s Petition at 5 ¶ 11 (requesting reconsideration of Finding of Fact 8, Conclusion of Law 6, 
and the Commission decision at paragraphs 38-46 of Order 06). 
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and will provide service during the rate effective period.2 PSP states that it provided 
evidence that 59 pilots would be licensed before or during the rate year in response to 
Bench Request No. 5, and that 59 pilots were in fact licensed at the time the Commission 
entered Order 06.3 PSP contends that the trainees that it identified as part of its response 
to Bench Request No. 5 had already completed all or most of the Board of Pilotage 
Commissioners’ (BPC) licensure requirements and were awaiting approval from the 
Coast Guard, which was delayed by the federal government’s shutdown.4  

4 While PSP agrees that the evidentiary record must close at some point, it maintains that 
the number of currently licensed pilots is an objective determination, and that the 
Commission regularly updates numbers that are known and measurable as a part of 
compliance filings.5 PSP further suggests that updating “a single factual input to reflect 
current, objectively verifiable information does not reopen the record in any meaningful 
sense[.]”6 PSP argues that the Commission’s use of the currently licensed number of 
pilots as the “floor” when determining the number of pilots to fund in the tariff is 
internally inconsistent, because the Commission relied on the number of actually licensed 
pilots as of the date of the hearing, rather than the number of pilots at the start of the rate 
period.7 PSP states that if the purpose of the “floor” is to include funding for pilots that 
are actually providing service during the rate year, then funding fewer pilots than are 
actually licensed in the rate year is inconsistent with fair, just, reasonable, and sufficient 
rates.8 PSP further contends that if the Commission grants reconsideration on the number 
of funded pilots, it should also reconsider Finding of Fact 22 concerning Commission 
staff’s (Staff)’s adjustment to membership dues and license fees based on the number of 
currently licensed pilots.9  

5 Second, PSP argues that the Commission should reconsider its determination regarding 
the per pilot distributable net income (DNI) with respect to how DNI was adjusted for 

 
2 PSP’s Petition at 5-6 ¶ 12. 
3 PSP’s Petition at 6 ¶ 13. 
4 PSP’s Petition at 6 ¶ 14. 
5 PSP’s Petition at 6-7 ¶ 15. See also PSP’s Petition at 8 ¶¶ 19-20 (stating that the Commission 
required updates to fuel costs, rate case costs, and arguing that the number of licensed pilots can 
be confirmed from BPC records). 
6 PSP’s Petition at 6-7 ¶ 15. 
7 PSP’s Petition at 7 ¶ 17. 
8 PSP’s Petition at 7-8 ¶ 18. 
9 PSP’s Petition at 8 ¶ 21. 
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inflation.10 PSP asserts that the Commission should have adjusted DNI to reflect the 
effects of inflation up to July 2026, rather than July 2025 as proposed by Staff, to avoid 
eroding DNI through inflation.11 PSP further contends that, based on the most recent 
available data from May 2026, the inflation adjusted DNI would be $519,268.95, and that 
the Commission has previously used a similar method to adjust DNI for inflation in 
PSP’s 2022 GRC.12 PSP also states that the Commission should adjust DNI based on the 
Consumer Price Index for All Urban Consumers in the Seattle-Tacoma-Bellevue area 
(Sea-Tac-Bel CPI-U), noting that the Commission used this inflation measure when 
determining DNI in Order 08.13 PSP maintains that it has provided testimony that the 
Commission should adjust DNI based on the Sea-Tac-Bel CPI-U, which would result a 
DNI of $524,954.14 

6 Third, PSP contends that the Commission should reconsider the transportation charge of 
$205.78.15 PSP argues that the Commission should have calculated the inflation 
adjustment to the previously authorized transportation charge based on 2026 Sea-Tac-Bel 
CPI-U data, similar to PSP’s argument above regarding DNI, rather than Bureau of Labor 
Statistics (BLS) national inflation data ending in December 2024.16 PSP states that Staff 
changed the inflation adjustment used to calculate its proposed transportation charge 
from Sea-Tac-Bel CPI-U data in its response testimony to national BLS data in its cross-
answering testimony and argues that national data does not capture the Seattle or 
Washington specific conditions affecting PSP.17 PSP notes that the Commission 
previously adjusted per pilot DNI using Sea-Tac-Bel CPI-U data in PSP’s 2022 GRC and 
maintains that using national inflation data ending in 2024 is inconsistent with the 
Commission’s prior determination.18  

 
10 PSP’s Petition at 9 ¶ 22 (requesting reconsideration of Findings of Fact 13 and 18, Conclusions 
of Law 8 and 9, and the Commission decision at paragraphs 70-88). 
11 PSP’s Petition at 9-10 ¶¶ 22-24. 
12 PSP’s Petition at 9-10 ¶¶ 24-26. See also WUTC v. Puget Sound Pilots, Docket TP-250574, 
Order 08 at 36 ¶ 130 (Aug. 10, 2023) (Order 08). 
13 PSP’s Petition at 10-11 ¶ 27 (citing Order 08 at 36 ¶ 130). 
14 PSP’s Petition at 10-11 ¶ 27 (citing Sisung, Exh. RLS-5T at 5:10-14). 
15 PSP’s Petition at 11 ¶ 28 (requesting reconsideration of Finding of Fact 32 and the Commission 
decision at paragraphs 161-168). 
16 PSP’s Petition at 11 ¶¶ 28-29. 
17 PSP’s Petition at 11 ¶ 30. 
18 PSP’s Petition at 12 ¶ 31. 



DOCKET TP-250574 PAGE 4 
ORDER 07 

7 Finally, PSP requests that the Commission reconsider its finding that PSP’s compensation 
study relies on a single year’s worth of data from a high traffic year.19 PSP contends that 
this finding is contrary to the record because PSP’s study used compensation data from 
multiple years, which was then adjusted to account for the differences in location and 
time.20 

8 PSP additionally argues that the Commission should reopen the record in this proceeding 
to receive a declaration from Dr. Sheri Tonn regarding the number of currently licensed 
pilots. PSP asserts that the Commission has previously reopened the record when doing 
so was a convenient mechanism for adding undisputed, unprejudicial information to the 
record.21 PSP contends that the information in Dr. Tonn’s declaration concerning the 
current number of licensed pilots is objective, verifiable information that is essential to 
the Commission’s decision and was unavailable or not reasonably discoverable with due 
diligence at the time of hearing that will not prejudice any party to this proceeding.22 

9 Also on July 9, 2026, PMSA filed a Request for Reconsideration of Order 06 Paragraph 
125 (PMSA’s Petition), requesting that the Commission reconsider its discussion of a 
letter sent by PMSA to the Department of Labor (DOL) concerning PSP’s request for an 
advisory opinion on its proposed retirement program.23 PMSA argues that the 
Commission erred by stating that the letter was not included in the record because the 
letter was included as part of a cross exhibit filed by PMSA.24 PMSA further asserts that 
the Commission improperly characterized the letter as requesting that the DOL not issue 
an advisory opinion, stated that the letter may have slowed the DOL’s issuance of an 
advisory opinion, and commented that the letter did not appear to serve a reasonable 
ratemaking purpose.25 PMSA contends that these statements are material because they 
create an adverse inference against PMSA in future proceedings and requests that the 
Commission revise the discussion associated with the letter.26 Specifically, PMSA 
requests that the Commission revise Order 06 to state that PMSA’s letter is part of the 

 
19 PSP’s Petition at 12 ¶ 32 (requesting reconsideration of Finding of Fact 14).  
20 PSP’s Petition at 12 ¶ 32. 
21 PSP’s Petition at 13 ¶ 34; In re Petition of Puget Sound Energy, Docket UE-121373, Order 08 
at 23-24 ¶¶ 37-42 (Jun. 25, 2013). 
22 PSP’s Petition at 13-14 ¶¶ 34-35. 
23 PMSA’s Petition at 1-2 ¶ 2 (requesting reconsideration of paragraph 125). 
24 PMSA’s Petition at 3-4 ¶¶ 7-9; McNeil, Exh. BJM-9X at 88-94. 
25 PMSA’s Petition at 4-7 ¶¶ 10-14. 
26 PMSA’s Petition at 7-8 ¶¶ 15-16. 
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record, that PMSA asked DOL to issue an advisory opinion addressing the definition and 
defined contribution limitation in federal regulations, and that the evidence does not 
support PSP’s suggestion that PMSA’s letter slowed DOL’s determination.27 

10 On July 20, 2026, PSP filed a Response to PMSA’s Request for Reconsideration (PSP’s 
Response), arguing that the Commission should deny PMSA’s requested reconsideration. 
PSP maintains that the Commission properly determined that PMSA’s letter to DOL may 
have interfered with DOL’s issuance of an advisory opinion because PMSA’s letter 
requested that DOL approve a different retirement plan than the one requested by PSP.28 
PSP asserts that by filing a letter with DOL asking the agency to reject PSP’s 
interpretation regarding its proposed multi-employer defined benefit plan (MEP), PMSA 
interfered with PSP’s request in a manner that could prolong DOL’s review and 
analysis.29 PSP further contends that the Commission should reject PMSA’s proposed 
alternative language because it implies an affirmative determination that PMSA’s letter 
did not slow the DOL’s response and PMSA asked the DOL to issue an advisory opinion 
contrary to the opinion requested by PSP.30 Although PSP acknowledges that PMSA’s 
letter is part of the record, PSP suggests that no revision is necessary because whether the 
letter in the record is immaterial to the discussion paragraph that PMSA’s requests the 
Commission reconsider and PMSA did not respond to or refute PSP’s characterization of 
the letter at hearing or on brief.31 

11 Also on July 20, 2026, PMSA filed a Response to PSP’s Petition (PMSA’s Response), 
asserting that the Commission should deny both PSP’s petition for reconsideration and 
motion to open the record. PMSA contends that the Commission should reject PSP’s 
petition for reconsideration because it seeks to reargue issues that were fully litigated by 
the parties, and PSP has not identified any error with the Commission’s determination of 
just and reasonable rates.32 With respect to the number of pilots funded in the tariff, 
PMSA states that the Commission properly determined the number of pilots to fund 
based on the record developed during the proceeding, and that the record is closed to new 
evidence.33 PMSA maintains that PSP is judicially estopped from introducing new 

 
27 PMSA’s Petition at 7-8 ¶ 16. 
28 PSP’s Response at 2, 4-5 ¶¶ 4-5, 9-10. 
29 PSP’s Response at 5 ¶¶ 11-12.  
30 PSP’s Response at 6 ¶¶ 13-14. 
31 PSP’s Response at 6-7 ¶¶ 15-17. 
32 PMSA’s Response at 3-4 ¶¶ 7-11. 
33 PMSA’s Response at 4-5 ¶¶ 12-13.  
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evidence after the close of the record, given that PSP previously argued that PMSA could 
not add additional evidence to the record in response to PSP’s response to Bench Request 
No. 5.34 Specifically, PMSA argues that PSP previously asserted that the record should 
be closed, that PSP succeeded in persuading the Commission to accept the position that 
the record was closed, and that PSP would gain an unfair advantage if it is not estopped 
from requesting that the record be reopened.35 

12 PMSA also claims that the Commission’s prior determination that the record in this 
matter is closed is the law of the case, and PSP has failed to demonstrate that any 
exception to the application of the doctrine applies in this case.36 PMSA further contends 
that the Commission’s prior determination that the record is closed addresses Staff and 
PMSA’s concerns regarding potential gamesmanship regarding the timing of licensures 
and retirements with respect to the revenue requirement, and that the Commission should 
adhere to its determination.37 PMSA states that the Commission should reject PSP’s 
request to reconsider the inflation adjustments used because these issues were the subject 
of substantial testimony and argument, are drawn from the record, and within a range of 
options supported by the evidence.38 PMSA maintains that PSP cannot reargue issues 
already decided by the Commission in the context of reconsideration.39 While PMSA 
argues that Commission’s finding regarding the compensation study’s reliance on a 
single year’s worth of data is sufficiently clear in context, it suggests that the 
Commission could modify that finding to state that some of the data is drawn from a high 
traffic year.40 

13 Also on July 20, 2026, Staff filed a Response to PMSA’s Petition and PSP’s Petition 
(Staff’s Response), stating that the Commission should grant PMSA’s Petition, deny 
PSP’s Petition with respect to reopening the record, the number of licensed pilots, per 
pilot DNI, and the transportation charge, and grant PSP’s Petition with respect to Finding 
of Fact 14. Staff indicates that it does not oppose PMSA’s request to revise statements 
regarding the absence of PMSA’s letter to DOL from the record, and that the letter 
requested DOL to refrain from issuing an opinion about PSP’s proposed retirement 

 
34 PMSA’s Response at 4-5 ¶¶ 12-13. 
35 PMSA’s Response at 7-8 ¶¶ 16-17. 
36 PMSA’s Response at 5-7 ¶¶ 14-15. 
37 PMSA’s Response at 9 ¶ 18. 
38 PMSA’s Response at 9-10 ¶ 19. 
39 PMSA’s Response at 9-10 ¶ 19. 
40 PMSA’s Response at 10 ¶ 20. 
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program because the letter is in the record and does request the DOL issue an opinion, 
though not the opinion requested by PSP.41  

14 Staff argues that the Commission should reject PSP’s request to reconsider the number of 
pilots funded in the tariff because PSP seeks to relitigate an issue that was previously 
decided by the Commission, and should decline to reopen the record because PSP’s 
request is contrary to Commission precedent.42 First, Staff asserts that PSP’s request to 
reconsider the number of pilots is an attempt to relitigate the Commission’s decision to 
reject PSP’s recommendation that the Commission authorize PSP to update the number 
of licensed pilots as part of its compliance filing.43 Second, Staff maintains that the 
Commission has previously reopened the record to receive evidence only when the 
evidence existed at the time of the hearing but that a party could not have reasonably 
produced in order to maintain fairness, and the evidence PSP seeks to introduce did not 
exist at the time of hearing.44  

15 Staff states that limiting new evidence after a hearing is reasonable because a rate case is 
a snapshot in time chosen by the utility, utilities continue to incur new costs after the 
hearing and before the final order is issued, and utilities have strong incentives to include 
all costs in rates.45 Staff suggests that reopening the record in the manner proposed by 
PSP will establish a precedent that encourages utilities to continuously supplement the 
record, without the opportunity for discovery or response by other parties, and is 
administratively burdensome for the parties and the Commission.46 Staff also contends 
that the case cited by PSP in support of its motion to reopen the record is distinguishable 
for two reasons. First, Staff asserts that the declaration in this case concerned the heavily 
contested issue of total distributable net income (TDNI), while the affidavit in Docket 
UE-121373 did not seek to offer any evidence regarding a contested issue in that 
proceeding.47 Second, Staff maintains that PSP’s declaration does not address concerns 

 
41 Staff’s Response at 3 ¶¶ 5-6. 
42 Staff’s Response at 3-4 ¶ 7. 
43 Staff’s Response at 4 ¶¶ 8-9. 
44 Staff’s Response at 4-5 ¶ 10. 
45 Staff’s Response at 5 ¶ 11. 
46 Staff’s Response at 5-6 ¶¶ 11-12. 
47 Staff’s Response at 6-7 ¶ 14. 
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raised by the Commission similar to the affidavit in Docket UE-121373, which addressed 
how PSE could achieve compliance with Commission ordered reporting requirements.48 

16 Staff emphasizes that PSP has not cited to any portion of the record indicating that there 
were 59 licensed pilots, such that its request to reconsider the number of pilots does not 
comply with the Commission’s rules on reconsideration.49 Staff reiterates that the 
evidentiary record closes after the evidentiary hearing unless the Commission provides 
otherwise and states that all parties were able to put forward evidence regarding the 
currently licensed number of pilots as part of the hearing.50 Staff argues that while PSP 
expected the number of licensed pilots to change after the hearing, PSP lacked evidence 
as to when those changes were certain to occur, such that any adjustment to the number 
of pilots was not known and measurable.51 Staff further notes that while the Commission 
allowed PSP to update its fuel expenses as part of a compliance filing, the Commission 
expressly declined to allow PSP to update the number of pilots through a compliance 
filing.52  

17 Staff contends that the Commission should decline to reconsider the inflation adjustment 
to DNI because PSP should have raised those arguments prior to reconsideration. Staff 
asserts that PSP was aware that Staff’s DNI range relied on BLS data for its inflation 
adjustment but declined to expressly challenge that data or argue that the Commission 
should use a different inflation adjustment or extend the inflation calculation to the rate 
period in briefing.53 Staff also states that while the Commission may have used a 
different method to calculate inflation in the previous GRC, the Commission has 
discretion to use a different method to calculate inflation if supported by the evidence.54 
Further, Staff asserts the Commission reasonably relied on Staff’s testimony and analysis 
in accepting Staff’s proposed DNI inflation adjustment.55 

18 Staff maintains that the Commission should also reject PSP’s argument with respect to 
the transportation charge because PSP did not previously raise the argument prior to its 

 
48 Staff’s Response at 7 ¶ 15. 
49 Staff’s Response at 8 ¶¶ 17-18. 
50 Staff’s Response at 8-9 ¶ 19.  
51 Staff’s Response at 8-9 ¶ 19. 
52 Staff’s Response at 9 ¶ 20. 
53 Staff’s Response at 9-10 ¶¶ 22-23. 
54 Staff’s Response at 10 ¶ 24. 
55 Staff’s Response at 10 ¶ 24. 
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Petition. Staff explains that while it had originally proposed a transportation charge based 
on Seattle area inflation data, it switched to BLS data because both PSP and PMSA used 
BLS inflation data to evaluate the reasonableness of PSP’s proposed transportation 
charge.56 Staff argues that PSP did not question Staff about its proposed transportation 
charge at hearing or argue for the method it proposes on reconsideration in briefing, 
which precludes PSP from raising that method, regardless of whether Staff changed its 
methodology as part of its cross-answer testimony.57 Similar to its response regarding 
PSP’s proposed reconsideration of DNI, Staff contends that the Commission is not 
required to use any particular method of calculating an inflation adjustment, and that the 
Commission reasonably relied on Staff’s proposed analysis in its decision in Order 06.58 

19 Finally, Staff recommends that the Commission reconsider Finding of Fact 14. While 
Staff states that it understands the Commission’s finding to reflect concerns regarding 
setting rates based on a single year’s data that may not be representative of normal 
conditions, it does not oppose reconsideration of that finding insofar as it is revised to 
align with the Commission’s reasoning.59 

DISCUSSION AND DECISION 

20 RCW 34.05.470(1) provides that any party may file, within 10 days of service of a final 
order, a petition for reconsideration stating the specific grounds upon which relief is 
requested.60 “The purpose of a petition for reconsideration is to request that the 
Commission change the outcome with respect to one or more determinations in a final 
order.”61 The petitioner must clearly identify each portion of the order that it contends is 
erroneous or incomplete, cite the portions of the record and statute or rule relied on to 
support its petition, and present argument in support of its petition.62 A petition for 
reconsideration is deemed denied 20 days after the date the petition is filed unless the 

 
56 Staff’s Response at 11 ¶ 26; Moore, Exh. MM-1Tr at 183:7 – 184:2; Klapperich, Exh. ECK-1T 
at 24:3-15. 
57 Staff’s Response at 11-12 ¶¶ 26-28. 
58 Staff’s Response at 12 ¶ 29. 
59 Staff’s Response at 12-13 ¶ 30. 
60 See also WAC 480-07-850. 
61 WAC 480-07-850(1)(a). 
62 WAC 480-07-850(1)(b). 
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Commission enters an order resolving the petition or serves notice of the date by which it 
will act on the petition.63 

21 The Commission has previously explained that reconsideration is limited to arguments 
that the Commission’s decision is erroneous or incomplete and is not an opportunity to 
reargue issues that the Commission has previously determined.64 The Commission has 
also stated: 

Nor is it appropriate [for a party] to raise for the first time in a petition for 
reconsideration new options or proposals that should have been addressed 
during the evidentiary phase of the docket, when they can be fully vetted 
through testimony, cross-examination, and rebuttal. At this juncture, our 
consideration is specifically limited to any errors or incomplete findings in 
our previous ruling.65 

22 The Commission’s determination as to rates must be based exclusively on the record 
developed in that proceeding.66 Consistent with this requirement, a petition for 
reconsideration must be resolved exclusively based on the record developed in the 
proceeding.67 WAC 480-07-830(1) provides “[t]he evidentiary record in an adjudication 
closes at the conclusion of the last day of hearing unless the commission rules otherwise; 
except that the evidentiary record will also include any exhibit containing public 
comments and responses to bench requests the commission receives after the hearings 
conclude.”  

23 If a party claims that the record is incomplete because there is evidence not in the record 
that should be considered, the Commission may reopen the record to receive the evidence 

 
63 WAC 480-07-850(2) and (5).  
64 In re Petition of Qwest Corp., Docket UT-063061, Order 19 at 9 ¶ 29 (Jan. 30, 2009) (stating “a 
petition for reconsideration requires more than a repetition of prior arguments on an issue.”). 
65 In re Petition of Qwest Corp., Docket UT-063061, Order 19 at 9-10 ¶ 30 (Jan. 30, 2009). 
66 RCW 34.05.461(4), RCW 34.05.476(3), WUTC v. Avista Corp., Dockets UE-160228 and UG-
160229, Order 06 at 47 ¶ 79 (Dec. 15, 2016) (interpreting the “just” component of the “fair, just, 
reasonable, and sufficient” standard to mean “just in the sense of being based solely on the record 
developed in a rate proceeding.”) (emphasis in original). 
67 RCW 34.05.476(3) (“Except to the extent that this chapter or another statute provides 
otherwise, the agency record constitutes the exclusive basis for agency action in adjudicative 
proceedings under this chapter and for judicial review of adjudicative proceeding.”); In re 
Petition of Puget Sound Energy, Docket UE-121373, Order 08 at 8 ¶ 6 (June 23, 2015).   
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on a proper motion and showing. With respect to reopening the record, WAC 480-07-830 
in relevant part provides that: 

(2) A party may file a motion to reopen the evidentiary record at any time 
after the record closes and before the commission enters a final order. A 
party seeking to present additional evidence after the commission has 
entered a final order must submit a petition for rehearing pursuant to WAC 
480-07-870. The commission may reopen the record in a proceeding on its 
own motion. 

(3) The commission may reopen the record to allow receipt of evidence 
that is essential to a decision and that was unavailable and not reasonably 
discoverable with due diligence at the time of the hearing or for any other 
good and sufficient cause. A motion to reopen the record must include the 
evidence the party proposes to add to the record and must demonstrate that 
the evidence meets this standard. 

24 The Commission has previously stated that “[e]vents happening after the hearing will not, 
generally, support reopening or reconsideration.”68 The Commission has also reasoned 
“that references to ‘newly discovered evidence’ should generally be interpreted to mean 
evidence that existed at the time of hearing but which was not reasonably available to the 
petitioner.”69 

PSP’s Motion to Reopen the Record 

25 The Commission denies PSP’s request to reopen the record. Insofar as PSP’s declaration 
concerns an update to the number of currently licensed pilots following PSP’s response to 
Bench Request No. 5, the Commission determines that this evidence was not 
“unavailable” within the meaning of WAC 480-07-830. All parties filed testimony 
regarding the number of licensed pilots, and the Commission received additional 
evidence regarding the number of licensed pilots as part of PSP’s response to Bench 

 
68 In re Petition of Puget Sound Power & Light Co., Dockets UE-920433, UE-920499, & UE-
921262, Fifteenth Supplemental Order at 4 (Dec. 15. 1993). 
69 In re Application P-72389 of Thomas C. Kolean and James B. Stewart d/b/a Olympic 
Transport, Order M.V. No. 140273, Hearing No. P-72389, 1989 Wash. UTC Lexis 76 at *18 
(Sept. 20, 1989). See In re Marriage of Knutson, 114 Wn. App. 866, 872 (2003) (holding that the 
term “newly discovered evidence” as used in CR 60(b)(3) “applies to evidence existing at the 
time the decree was entered, not later.”). See also Jones v. City of Seattle, 179 Wn. 2d 322, 360 fn. 
21 (2013) (stating in part “the only difference between CR 59(b) and CR 60(b)(3) is that the latter 
applies after the time for filing a motion under CR 59(b) has expired.”). 
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Request No. 5.70 Therefore, evidence concerning the number of licensed pilots was not 
strictly unavailable, it has simply changed since the close of the evidentiary record. The 
Commission rejects PSP’s motion to reopen the record because the evidence that it seeks 
to introduce did not exist at the time the record closed.  

26 This outcome is consistent with Commission precedent and acknowledges policy 
concerns that reopening the record to receive this type of evidence, which is subject to 
reasonably foreseeable change, will invite numerous additional motions every time a 
consideration relevant to a GRC changes following the close of the evidentiary record. To 
allow this additional evidence now would essentially condone a motion to reopen the 
record every time a pilot is either licensed or retires, which creates further administrative 
burdens on the Commission and other parties. Additionally, updating the number of pilots 
would also require updates to other inputs in the revenue requirement for consistency, 
such as membership dues and licensing fees, further adding to the administrative 
burden.71 Moreover, by the time the Commission issues this Order, it is conceivable that 
the number of licensed pilots may have further changed, as PSP indicated that it 
anticipated a pilot retirement to occur in July 2026.72 Although the Commission retains 
discretion to reopen the record under appropriate circumstances, the Commission 
determines that changes to the number of licensed pilots is a reasonably foreseeable 
change that should be addressed in a subsequent GRC, rather than in a motion to reopen 
the record.73 

27 The case cited by PSP in its petition is distinguishable. In Docket UE-121373, the 
Commission reopened the record to receive new evidence provided by Puget Sound 
Energy (PSE) as part of reconsideration, however, that evidence concerned a compliance 

 
70 Moore, Exh. MM-49T at 43:24-26; Carlson, Exh. IC-16Tr at 40:9-11; Sevall, Exh. SS-8Trr at 
4:8-9. 
71 PSP’s Petition at 8 ¶ 21 (requesting that the Commission reconsider Finding of Fact 22 
regarding Staff’s adjustment to reduce membership dues and license fees to the number of 
currently licensed pilots). 
72 PSP’s Response to Bench Request No. 5 at 2 (noting a potential pilot retirement in July 2026 at 
the earliest and July 2026 at the latest). 
73 To the extent that a party desires greater precision in the number of pilots that are funded in the 
tariff during the intervals between pilotage rate cases, a party could propose a tracker to identify 
the number of licensed pilots as part of the next GRC. Such a process could provide predictable, 
regular updates to the number of licensed pilots in a manner that addresses concerns regarding 
“gamesmanship” as to the timing of the inquiry into the number of pilots. PMSA’s Response at 9 
¶ 18. However, the Commission expressly declines to prejudge or implement such a proposal 
now, in the absence of testimony and analysis from the parties regarding the specific parameters 
of a tracker. 
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item imposed by the Commission, rather than a disputed issue in the proceeding. The 
Commission observed that “PSE’s motion is a request to put before the Commission the 
means by which the Company proposes to comply with the reporting requirement the 
Commission imposed in Order 03 and address the Commission’s concerns.”74 The 
Commission further determined that it was appropriate, based on the context of that 
proceeding, to waive the requirements of WAC 480-07-830 to include that material into 
the record.75 In the present case, PSP requests that the Commission reopen the record to 
receive additional evidence concerning the number of licensed pilots, which directly 
relates to the contested issue of the number of pilots to fund in the tariff. Consequently, 
the Commission’s prior action in Docket UE-121373 does not support PSP’s request to 
reopen the record in this matter. 

PSP’s Petition for Reconsideration 

28 Having denied PSP’s motion to reopen the record, the Commission also denies 
reconsideration regarding the number of pilots to fund in the tariff. At the time the 
evidentiary record closed, the record reflected that PSP had 56 licensed pilots.76 As noted 
by PSP, the Commission considers an event to be “known and measurable” if it is not 
based on an estimate, projection, budget forecast, or a similar exercise of informed 
judgment concerning future revenue or expenses.77 In its petition, PSP states that the 
Commission’s finding that there are 56 licensed pilots is incorrect because PSP presently 
has 59 licensed pilots, “which is consistent with evidence in the record projecting at 
least 59 licensed pilots in the rate year.”78 As PSP acknowledges, at the time the record 
closed, the record contained evidence that PSP could have 59 pilots by the rate effective 
period, but that was the product of a projection and exercise of informed judgment, and 
was therefore not known and measurable at the time the Commission entered its order.79 

 
74 In re Petition of Puget Sound Energy, Docket UE-121373, Order 08 at 24 ¶ 41 (Jun. 25, 2013). 
75 In re Petition of Puget Sound Energy, Docket UE-121373, Order 08 at 24 ¶ 42 (Jun. 25, 2013) 
(“To the extent that PSE’s motion to reopen the record and our treatment of it are arguably at odds 
with the letter of WAC 480-07-830, we waive the requirements of the rule and grant PSE’s 
motion.”). 
76 PSP’s Response to Bench Request No. 5 at 2. 
77 PSP’s Petition at 5-6 ¶ 12; WUTC v. Puget Sound Pilots, Docket TP-220513, Order 08 at 54 ¶ 
202 fn. 357 (Aug. 10, 2023). 
78 PSP’s Petition at 5 ¶ 11 (emphasis added). 
79 PSP’s Response to Bench Request No. 5 at 1 (“If federal credentialing resumes, Puget Sound 
Pilots may enter the rate year with 59 licensed pilots.”). 
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PSP does not identify any evidence in the record suggesting that the Commission erred 
by determining there were 56 licensed pilots. 

29 The Commission disagrees with PSP’s assertion that declining reconsideration of the 
number of pilots is inconsistent with its prior methodology. While PSP argues that not 
adjusting the number of tariff funded pilots to 59 is inconsistent with the Commission’s 
approach of using the number of currently licensed pilots as a “floor” when setting the 
number of pilots, the Commission’s determination must be based on the record developed 
during the proceeding.80 As stated above, the record in this proceeding supports the 
Commission’s determination that there were 56 licensed pilots, and any further licensures 
were not known and measurable at the close of the record and therefore speculative. 
Furthermore, PSP controlled the timing of its GRC filing. If PSP had concerns regarding 
the timing of pilot licensures, it surely could have delayed its filing, but it made a 
strategic choice to file when it did. 

30 While PSP notes that the Commission authorized PSP to provide updates to various 
expenses as part of Order 06, the number of pilots is one of two primary inputs to TDNI, 
which is a separate category from expenses under the pilotage revenue requirement 
formula.81 Under the Commission’s traditional revenue requirement formula, the revenue 
requirement is the sum of: 1) rate base multiplied by the rate of return, and 2) expenses.82 
The Commission has previously reasoned that “pilot compensation, or target DNI, is the 
primary element in the formula and to some extent, is akin to the company’s opportunity 
to earn a fair return.”83 Extending this analogy, the number of pilots is akin to the rate 
base of other regulated industries, as it is multiplied by the DNI to arrive at a TDNI.  

31 PSP does not cite to any prior Commission authority that authorizes compliance filing 
updates concerning rate base, as opposed to expenses, and the Commission.84 While the 

 
80 RCW 34.05.476(3). Similarly, the Commission rejects PSP’s claim that updating a single, 
objective factual input does not reopen the record in any meaningful sense. PSP identifies no 
authority supporting the conclusion that the scope and quality of the proposed new evidence has 
any bearing on whether such evidence is properly included within the record. 
81 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 9 ¶ 30 (June 29, 2026). 
82 People’s Org. for Wash. Energy Res. v. Utils. & Transp. Comm’n., 104 Wn.2d 789, 808-09 
(1985). 
83 WUTC v. Puget Sound Pilots, Docket TP-220513, Order 08 at 17 ¶ 63 (Aug. 10, 2023). 
84 Although PSP cites to the Commission’s discussion of the number of pilots to fund in the tariff 
and the effects of COVID-19 in Order 08 of Docket TP-220513 in support of its argument that the 
Commission routinely orders updates to inputs as part of compliance filings, the Commission did 
not order a compliance filing concerning the number of pilots to fund or COVID-19 as part of 
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Commission did require PSP to update the vessel projection as part of the compliance 
filing, this was specifically intended to update the vessel projection data provided earlier 
in the proceeding, and used in the settlement agreement to align with PSP’s updated 
vessel forecast provided in response to Bench Request No. 6.85 Consequently, PSP has 
not established that the Commission’s decision to decline to update the number of pilots 
was inconsistent with its prior methodology.  

32 Alternatively, the Commission agrees with Staff that PSP’s request to reconsider the 
number of pilots funded in the tariff based on new evidence since the hearing is an 
attempt to reargue the Commission’s decision to decline PSP’s request to update the 
number of pilots as part of its compliance filing.86 Reconsideration is not an appropriate 
mechanism to reargue issues that the Commission has previously determined.87 

33 The Commission additionally rejects PSP’s request to reconsider the inflation adjustment 
to DNI. The Commission agrees with Staff that PSP’s argument regarding the DNI 
inflation adjustment proposed by Staff is a new argument raised for the first time on 
reconsideration, which is not appropriate for a petition for reconsideration.88 PSP’s only 
citation to the record in support of its argument is to testimony from witness Sisung, who 
states “if the UTC elects to apply inflation adjustments in setting DNI, I would expect the 
UTC to follow the approach reflected in Order 09 by adjusting to the month of the UTC’s 
order and using [Sea-Tac-Bel CPI-U][.]”89 While this refers to Staff’s proposed DNI 
adjustment, the same witness also stated that they were not taking a position on Staff’s 
recommended DNI, and PSP did not present further argument on this issue at hearing or 
in briefing.90  

 
that order. Compare PSP’s Petition at 8 ¶ 19 fn. 29 (citing WUTC v. Puget Sound Pilots, Docket 
TP-220513, Order 08 ¶ 156 (COVID-19)) with WUTC v. Puget Sound Pilots, Docket TP-220513, 
Order 08 at 44-47 ¶¶ 156-164 (Aug. 10, 2023). 
85 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 55-57, 92-93 ¶ 132, 136, 231 
(June 29, 2026); PSP’s Response to Bench Request No. 6. 
86 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 13-14 ¶ 125 (June 29, 2026) 
(“As noted in Order 05, the evidentiary record generally closes on the last day of the hearing 
unless the Commission rules otherwise, and due process requires that there be a logical point at 
which the record closes so that the Commission can perform its regulatory function.”). 
87 In re Petition of Qwest Corp., Docket UT-063061, Order 19 at 9 ¶ 29 (Jan. 30, 2009). 
88 In re Petition of Qwest Corp., Docket UT-063061, Order 19 at 9-10 ¶ 30 (Jan. 30, 2009). 
89 Sisung, Exh. RLS-5T at 5:10-13.  
90 Sisung, Exh. RLS-5T at 4:11-15 (“Q: Are you taking a position in this case as to whether to 
UTC should adopt PSP’s recommended DNI, Staff’s recommended DNI as presented by Mr. 
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34 Moreover, the Commission’s determination regarding reconsideration must be resolved 
based on the record developed in the proceeding.91 PSP did not provide any additional 
analysis in the record regarding what the DNI inflation adjustment would be if it used the 
Sea-Tac-Bel CPI-U adjusted to May 2026, as it proposes in its petition, nor did it request 
that the Commission take official notice of Sea-Tac-Bel CPI-U data as part of the 
proceeding. Instead, PSP proposes to provide workpapers in a subsequent compliance 
filing to provide supporting data regarding its proposed alternative.92 This passing 
reference in testimony, without any accompanying analysis or recommendation as to the 
amount by which DNI should be inflation adjusted in the record, falls short of sufficiently 
raising this issue for the purpose of reconsideration and does not provide a sufficient 
evidentiary basis for reconsideration. 

35 The Commission further rejects PSP’s request to reconsider the inflation adjustment to 
the transportation charge. The Commission agrees with Staff that, similar to PSP’s 
argument regarding reconsideration of DNI, PSP’s request to reconsider the inflation 
adjustment to the transportation charge is predicated on a proposal raised for the first time 
on reconsideration. PSP does not cite any portion of the record supporting the argument 
that it now raises on reconsideration to inflation adjust the transportation charge using 
May 2026 Sea-Tac-Bel CPI-U data. Although Staff changed how it calculated the 
transportation charge inflation adjustment in its cross-answering testimony, it did so in 
response to both PSP and PMSA’s use of BLS data to illustrate the reasonableness of 
their respective positions.93 Additionally, PSP did not cross-examine Staff’s witness 
regarding Staff’s proposed transportation charge inflation adjustment as part of the 
evidentiary hearing or argue in briefing that the Commission should adopt a 
transportation charge other than the one based on PSP’s transportation study.94 Absent 

 
Sevall, or any other DNI? A: I am not. UPC was retained on behalf of PSP only to develop a 
compensation study of regulated pilots in the United States.”). 
91 In re Petition of Puget Sound Energy, Docket UE-121373, Order 08 at 8 ¶ 6 (June 23, 2015) 
(“As in all adjudicatory proceedings under the Administrative Procedure Act (APA), a petition for 
reconsideration must be resolved exclusively on the basis of the record developed in the 
proceeding.”).   
92 PSP’s Petition at 10-11 ¶ 27 fn. 43. 
93 Van Meter, Exh. TVM-7T at 9:12-15 (“As noted, both PSP and PMSA used the US Bureau of 
Labor Statistics Inflation calculator tool in their test of reasonableness in transportation 
recommendations. Staff recommends using the same tool in its calculation for consistency given 
that the tool used by the parties in a reasonable one.”). 
94 PSP Brief at 38-39 ¶ 89 (“Properly applying a simply inflation factor to the $168.20 charge 
from June 2009 to June 2025 dollars for illustrative purposes yields an equivalent value of 
$251.54, well above PSP’s proposed Transportation Charge of $233.93.”). See also, Klapperich, 
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clearly raising the argument prior to reconsideration and analysis in the record supporting 
PSP’s proposed result on reconsideration, the Commission rejects PSP’s request to 
reconsider the transportation charge inflation adjustment. 

36 The Commission agrees with PSP that reconsideration of Finding of Fact 14 concerning 
the compensation study is warranted. Finding of Fact 14 states “PSP’s compensation 
study does not include a workload analysis or consistent information regarding the target 
DNI for other pilotage districts, and relies on a single year’s worth of data from a high 
traffic year.”95 While some of the data on which the compensation study relied was taken 
from 2024, a high traffic year, the record does not support a finding that all of the data 
relied on for the study was from 2024.96 Therefore, the Commission revises Finding of 
Fact 14 as follows: 

PSP’s compensation study does not include a workload analysis or 
consistent information regarding the target DNI for other pilotage districts, 
and relies on a single year’s worth of data for each pilotage district, 
including data from a high traffic year for some of the pilotage districts.97 

PMSA’s Petition for Reconsideration 

37 The Commission agrees in part with PMSA’s request to reconsider the discussion at 
paragraph 125 of Order 06. That paragraph states: 

While the Commission shares Staff and PMSA’s consternation regarding 
the delay in retirement program transition, the Commission is also 
concerned that PMSA may have contributed to the delay. PSP testified 
that it received a copy of a letter by an attorney representing PMSA 
requesting that the DOL not issue an advisory opinion in late 2024. 
Although this letter has not been made part of the record, PMSA has not 
denied or sought to refute this assertion. Not only does this suggest that 

 
Exh. ECK-1T at 24:8-15 (“The Transportation Charge of $168.20 adopted by the Commission in 
Docket TP-190976, was based on the Transportation Expense Charge last adjusted by the BPC in 
2009. Adjusting $168.20 from June 2009 to June 2025 dollars using the U.S. [BLS] Inflation 
Calculator yields an equivalent value of $251.54. By comparison, PSP’s proposed Transportation 
Charge of $233.93 is based on actual, verifiable test year expenses, and is therefore both 
reasonable and conservative relative to a purely inflation-based adjustment.”). 
95 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 94 ¶ 245 (June 29, 2026). 
96 Sisung, Exh. RLS-4 at 10. 
97 The underlined text indicates the revised text added to Finding of Fact 14. 
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PMSA’s opposition may have slowed DOL’s determination, which the 
Commission directed PSP to seek, thereby contributing to the delay that 
PMSA objects to, but it also does not appear to serve any reasonable 
purpose with respect to the ratemaking process. Even assuming that 
PMSA intends to argue in a subsequent proceeding that PSP should have 
pursued a different retirement program, it may still make such an 
argument before the Commission, regardless of whether DOL grants 
approval of the MEP.98 

38 The Commission agrees with PMSA that the letter has been made part of the record in 
this case.99 The Commission further agrees that the letter from PMSA did not request that 
the DOL not issue an advisory opinion, instead requesting that “any Advisory Opinion 
issued in response to PSP in this matter affirmatively address and apply the definition 
adopted at §2510.3-55 and the Defined Contribution limitation imposed by the rule.”100 
The letter further states that while PSP requested an advisory opinion “seeking approval 
of a Defined Benefit plan,” PMSA requested that “PSP should be advised that, if it meets 
the definition of ‘employer,’ it nonetheless may only sponsor a multiple employer 
Defined Contribution plan.”101 

39 While PMSA did not ask DOL to decline to issue an advisory opinion, it did ask the DOL 
to issue an advisory opinion rejecting PSP’s interpretation concerning PSP’s proposed 
defined benefit MEP. Additionally, PMSA stated in its letter that “this correspondence is 
necessary in order to address four materially incorrect claims or omissions in [PSP’s] 
Supplemental Request.”102 In response to PMSA’s letter, PSP submitted further 
correspondence to the DOL asserting “[w]e also write to correct the misstatements of fact 
made in [PMSA’s] correspondence.”103 

40 Although the Commission does not purport to determine whether the facts included in 
PSP’s or PMSA’s submissions to DOL were erroneous or incomplete, the 
correspondence supports a determination that both PSP and PMSA asserted that the other 

 
98 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 51-52 ¶ 125 (June 29, 
2026)(internal citations omitted). 
99 McNeil, Exh. BJM-9X at 88-94. 
100 McNeil, Exh. BJM-9X at 94. 
101 McNeil, Exh. BJM-9X at 94. 
102 McNeil, Exh. BJM-9X at 88. 
103 McNeil, Exh. BJM-9X at 70.  
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was either misrepresenting or omitting factual information that was relevant to the DOL’s 
analysis. This determination, in turn, supports an inference that PMSA’s correspondence 
may have caused a delay in DOL issuing an advisory opinion, as the DOL was presented 
with competing factual scenarios that would have potentially required further 
investigation and analysis. While this is not to suggest that PMSA’s letter is the sole, or 
even primary, cause of the DOL’s delay in issuing an advisory opinion, PMSA has not 
demonstrated that the Commission erred by stating that PMSA’s letter “may have slowed 
DOL’s determination.”104 

41 The Commission also determines that PMSA’s letter did not serve a reasonable 
ratemaking purpose for three reasons. First, in the prior rate case, the Commission 
directed PSP to seek a determination from DOL.105 As explained above, the record 
supports an inference that PMSA’s letter may have contributed to DOL’s delay in issuing 
an advisory opinion, which is in tension with the Commission’s direction to PSP. Second, 
the Commission previously determined that questions related to the legality of PSP’s 
proposed MEP “are outside the Commission’s jurisdiction and clearly require a formal 
determination by the relevant federal agencies.”106 Given the previous statement that the 
legality of the proposed MEP is outside the Commission’s jurisdiction, the Commission 
does not agree that “whether PSP’s proposed plan must comply with the defined-
contribution limitation under federal regulations” is directly relevant to the Commission’s 
ratemaking process.107 The Commission manifestly intended for the relevant federal 
agencies to address questions related to the legality of the proposed MEP, not the 
Commission. Third, and relatedly, as explained by the Commission in Order 06, even if 
DOL does issue an advisory opinion favorable to PSP, PMSA may still argue that another 
form of retirement plan is more appropriate with respect to prudence, provided such 
argument is supported by reasonable analysis.108 The Commission expressly stated in 
Order 06 that “PSP should be prepared to fully establish the prudence of the plan that it 
implements, regardless of the form of the plan.”109 

 
104 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 51-52 ¶ 125 (June 29, 2026). 
105 WUTC v. Puget Sound Pilots, Docket TP-220513, Order 08 at 54 ¶ 202 (Aug. 10, 2023). 
106 WUTC v. Puget Sound Pilots, Docket TP-220513, Order 08 at 57 ¶ 211 (Aug. 10, 2023). 
107 PMSA’s Petition at 5 ¶ 13. 
108 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 51-52 ¶ 125 (June 29, 
2026)(“Even assuming that PMSA intends to argue in a subsequent proceeding that PSP should 
have pursued a different retirement program, it may still make such an argument before the 
Commission, regardless of whether DOL grants approval of the MEP.”). 
109 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 52 ¶ 126 (June 29, 2026). 
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42 Based on the above reasoning, the Commission revises paragraph 125 of Order 06 as 
follows: 

While the Commission shares Staff and PMSA’s consternation regarding 
the delay in retirement program transition, the Commission is also 
concerned that PMSA may have contributed to the delay. PSP testified 
that it received a copy of a letter by an attorney representing PMSA 
requesting that the DOL not issue an advisory opinion in late 2024. 
Although this letter has not been made part of the record, PMSA has not 
denied or sought to refute this assertion. Review of the letter indicates that 
PMSA asked DOL to issue an advisory opinion stating that PSP may only 
sponsor a defined contribution plan, not a defined benefit plan. Not only 
does this suggest that However, PMSA’s opposition may have slowed 
DOL’s determination, which the Commission directed PSP to seek, 
thereby contributing to the delay that PMSA objects to, but it also and 
does not appear to serve any reasonable purpose with respect to the 
ratemaking process. Even assuming that PMSA intends to argue in a 
subsequent proceeding that PSP should have pursued a different 
retirement program, it may still make such an argument before the 
Commission, regardless of whether DOL grants approval of the MEP.110 

ORDER 

43 (1) The Commission denies Puget Sound Pilots’ motion to reopen the record. 

44 (2) The Commission grants in part and denies in part Puget Sound Pilots’ Petition for 
Reconsideration as set forth in paragraphs 28-36 above. 

45 (3) The Commission grants in part and denies in part Pacific Merchant Shipping 
Association’s Petition for Reconsideration as set forth in paragraphs 37-42 above. 

  

 
110 The underlined text indicates the revised text added to paragraph 125 and strikethrough text 
indicates text removed from paragraph 125. 
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DATED at Lacey, Washington, and effective August 19, 2026. 

 WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

 

BRIAN J. RYBARIK, Chair 

 

 

ANN E. RENDAHL, Commissioner 

 

 

MILTON H. DOUMIT, Commissioner 
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NOTICE TO PARTIES: This is a final order of the Commission. In addition to 
judicial review, administrative relief may be available through a petition for 
reconsideration filed within 10 days of the service of this order pursuant to RCW 
34.05.470 and WAC 480-07-850, or a petition for rehearing pursuant to RCW 
80.04.200 or RCW 81.04.200 and WAC 480-07-870. 
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