Introduction

The decisveissue in this case is not which party’s particular interpretation of ratemaking
methodology is more accurate or what Olympic Fipe Line Company’s (OPL) capital structure
“should” contain, and surdly it is not what was the cause of the Whatcom Creek rupture. The
red issueiswhether this Commission will exercise its discretion to alow OPL rates thet are
sufficient to cover its operating expenses, earn areasonable return on capital and continue the
process of rebuilding public confidence in the Company and the pipeline that the operator has
begun. OPL’sBoard Chairman, Larry Peck, tetified at hearing that a rate increase of 47% was
the redlistic minimum rate increase necessary for OPL to even atempt to meet these gods' The
undisputed evidence at the hearing was that arate increase of this magnitude will have dmaost no
adverse impact on the public and only aminima impact on ratepayers--who include OPL’s
owners. It plainly iswithin the Commisson’s discretion to alow such arate increase, and the
record is clear that such arate increaseisfair, just, reasonable and sufficient based on the facts of
this case.

OPL requests that the Commission exercise its discretion to provide OPL with funding
aufficient for it both to (i) continue to operate its pipeline consistent with BP Pipdines
gandards and the expectations of the communities through which it runs and (i) obtain the
necessary investment capitd to safely and rdiably restore the pipeline to 100% operating
pressure for the long term.? While OPL’ s requested rate increase is based on an appropriately
defined COS and not on a need for future investment,® the Commission nevertheless should

consder the impact of its COS decisions on OPL’s ahility to obtain the $66 million it needs over

! seefootnote 9, infra.
2 OPL Brief at 18.
31d. at 1156 and f1]165-168.
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the next three years for future investmen.

Specifically, OPL reguests that the Commission (i) not make an uncompensated switch
from the FERC's TOC- based methodol ogy to a DOC-based methodology;* (i) recognize OPL’s
relative high risk warranting use of either a) the weighted average of OPL’s parents’ capita
structures or b) an above average equity share of capital, combined with an above average cost of
equity capital and a debt cost higher than that of OPL’s parents; (iii) reject Staff’s
recommendation that Bayview be excluded from the rate base; (iv) reject Staff’s and Intervenor’s
recommended cuts to OPL’ s operating expenses; and (v) use OPL’s 103 million barrels per year
throughput volume.

. L egal Standardsand Governing Principles

B. Fair, Just, Reasonable, and Sufficient Rates

This Commission’s responsibility obvioudy goes far beyond smply gpplying a
mathematical process. The Commisson must use its expertise, judgment, and discretion to adopt
and apply amethodology here that achieves arate that is“fair” and “sufficient” and thusis both
in the public interest and meets the legidative requirements.®

To fulfill the legidature’ s mandate thet rates are both “fair” and “sufficient,”

[tjhe Commission cannat confine itsinquiries ether to the computation of cogts of

service or to conjectures about the prospective responses of the capital market; it

isinstead obliged a each step of its regulatory process to assess the requirements

of the broad public interests entrusted to its protection by [the legidature].

Accordingly, the “end result” of the Commission’'s orders must be measured as

much by the success with which they protect those interests as by the

effectiveness with which they “maintain . . . credit and . . . attract capitd.”®
Inasimilar context, the U.S. Supreme Court has held that rates

should be reasonably sufficient to assure confidence in the financia soundness of

*1d. at 1119, 140, and 148-51.
> RCW 81.28.010.
® Permian Basin Area Rate Cases, 390 U.S, 747, 791 (1968) (citations omitted).

Olympic Pipe Line Company Reply Brief in
Docket No. TO-011473 Page 2 of 28 08/29/02



the utility and should be adequate. . .to maintain and support its credit and endble
it to raise the money necessary for the proper discharge of its public duties.”

Mr. Peck clearly testified what the minimum sufficient rate increase would be. Mr. Peck
dated that with both the 62% interim FERC rate increase and the 24.3% interim WUTC rate
increase in place, OPL was “ pretty much able to cover the operating needs, but it doesn’t cover
the capita investment needs.”® The FERC and WUTC interim rate increases are approximately
equivaent to a47% overdl average increase in OPL’ s tariff rates. OPL’srevenuesin March and
April 2002 from the interim tariff rates were gpproximately 47% higher than the revenues that
would have been generated at the prior tariff rates® In summary, a47% tariff rate increase for
OPL would be the bare minimum.

Moreover, Mr. Peck tedtified that BP viewsinvesting in OPL as very risky.'® Before BP
will invest equity in OPL it will need to see a strong positive cash flow, which Mr. Peck defines
as the difference between revenue (tariff income) and operating expenses. Mr. Peck testified that
BP requires an expected 15% return on equity beforeit will invest equity in aproject.'* Mr. Peck
emphasized that BP and Shell have no more obligations to OPL than a shareholder would have to
apublicly traded company and thus have no obligation to invest more unless further investment

isfinancidly attractive'?

" Bluefield Waterworks & Improvement Co. v Pub. Serv. Comm'n. of W.Va., 262 U.S. 679, 692-93 (1923)
(emphasis added).

8 Tr. at 2821:1-3; Olympic Pipe Line Co., 96 F.E.R.C. 161,250 (2001); and Third Supplemental Order in
this matter.

% Ex. 703C, Schedule 22 at 62 and Schedule 22.2 at 64; 96 F.E.R.C. 161,250; and Third Supplemental
Order inthismatter. The same result is obtained by weighting the interim FERC and WUTC increases by the share
of interstate and intrastate revenuesin OPL’stotal revenues--i.e., 47% equals 62% times 0.6 + 24.3% times 0.4).

10 Ty, at 2032:10 through 2834:11; Ex. 501T at 1, II. 8-12.

Y Ty, &t 2846:1 through 2847:2.

12Ty at 2853:5-21 and 2846:1 through 2847:9. Tesoro and Tosco claim they do not oppose BP's spending
what is needed to restore 100% operating pressure.*? Infact, Mr. Peck testified that BP will evaluate whether or not
to invest equity capital on what return on equity OPL isallowed initstariff proceedings and not on vague
assurances that OPL will be allowed an appropriate return on itsincremental investment. Tr. at 2799:6 through
2800:2.
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10.

Saff!3, Tesoro™, and Tosco™ fasdy claim that OPL is seeking rates based on future
investment, and that BP expectsto fund itsincrementa investment solely from OPL revenues.

16 Mr. Peck testified directly to the contrary, i., that BP does not expect a return on investment
until a particular project is complete. Mr. Peck testified that BP anticipates the need for
additiond investment to fund the $66 million necessary to restore 100% operating pressure, even
assuming a strong positive OPL cash flow that would be entirely reinvested in OPL.*’

Mr. Peck also disagreed with the assertion of Staff,*® Tesoro,™ and Tosco? that OPL’s
past losses and large loan balances will discourage BP sinvestment in OPL. BP evauates
investing in OPL on aforward-looking basis. #* OPL’s past losses are sunk costs that are
irrdlevant to its decisions on potentia future investmentsin OPL. 22 OPL needs arate increase to
attract new investment, not to repay existing loans® Obvioudly, BP does look at the return on
existing equity as afactor in deciding whether to make future invesments®

Likewise, Mr. Peck rebutted Staff?> and Tesoro's*® daim BP and Shell will invest the
money necessary to restore 100% operating pressure, even without a rate increase, because of the
benefit to ther affiliated refineries.  Mr. Peck explained that service between BP srefinery and

the OPL main pipeline dready has been restored, diminating this motive?” Mr. Peck also

13 Staff Br. at 113 and f91.

14 Tesoro Br. at 13, 15, 16, and 116.

15 Tosco Br. at 12-4, 17, and 126.

16 Tr. at 2824:4-17.

17 Ty, at 2861:15 through 2862:7, 2825:13-24, 2828:2-24, and 2822:23 through 2824:3.
18 Steff Br. at 7.

19 Tesoro Br. at 1142 and 144.

20 Tosco Br. at 19122-123; Tr. at 3664:21-3665:7.
21 Tr, at 2852:11 through 2853:4.

22Ty, 2835:3-12, and Tr. at 2865:7 through 2866:6.
2 Ty, at 2907:21 through 2908:3.

24Ty, at 2865:7 through 2866:6.

25 Ty, 2565:9-17; Staff Br. at 161, n. 16 and 762.

26 Tesoro Br. at 110; Tr. 5123:18-22.

27 Tr. at 2901:21 through 2902:3.
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11.

12.

13.

tetified that BP, Shell, Tesoro, and Tosco dl have equal incentives to restore 100% operating
pressure.”®
[11.  Statusand Company Books and Records

OPL has provided the Commission with the most rdligble information available about
past and probable future operating data, including investment, costs, and throughput. When OPL
filed for this current rate increase, its entire system had been operationd for only four months,
and even then only at 80% pressure.”® Furthermore, the regulatory requirements governing
OPL’s operation, and necessarily OPL’s costs of compliance, have been rapidly changing over
the past few years. Thus, unlike mogt utilities regulated by this Commission, past experienceis
not agood barometer for OPL’ s future cost of service or throughpuit.

As OPL acquired more actua data with the passage of time, it updated the projected
numbers upon which it based its case with actua data. Although Intervenors have criticized its
effort, OPL’s only motive was smply to provide the Commission with the most accurate and
relidble data available®* As pointed out in OPL’s opening brief, its use of actua dataasit
became available actualy favored alower rate™*

V.  Ratemaking Methodology
The Commission has the discretion to maintain the trended origina cost (“TOC”)

methodology that has been used to regulate oil pipeline rates at the federa level snce 1985 when

28 Tr, at 2902:4-20.

2 The changein this figure by about two percent from the original submission was based upon several
additional months of actual experience. Tr. at 4062:20 through 4063:22.

%0 Tesoro Br. at 145; Tosco Br. at 130.

31 staff apparently agrees that moving to more accurate data as it becomes available is appropriate. Based
on the changes produced by a Puget Sound Energy, Inc. power rate settlement effective July 1, Staff changed its
power cost numbersduring the hearings(Tr. at 4709:10 through 4711:11; id. at 4718:17 through 4719:3,) which
doubled Staff’s recommended rate increase (Id. at 4720:13-18). Staff agreed that if other numbers changed for the
rate year, it would “want to make those changes too (Id. at 4720:1-18).
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14.

15.

the FERC issued Opinion No. 154-B.*> No one contends otherwise. The question is whether, at
this fragile moment in OPL’s history, the Commission should abruptly adopt a different
methodology from that historicaly relied upon by OPL and itsinvestors. The Commission
dready has recognized OPL’s dire financid gtraits. Whatever the merits of the FERC
methodology (and Staff witnesses who criticize it are demondirably ill-informed of its

elements),* now is hardly theided moment to visit the costs of such a switch upon this pipeine.
Further, none of the advocates of switching methodologies** have even addressed the need,
discussed at pages 13-14 of OPL’s opening brief, as part of any such process, to evaluate and
provide compensation for the resulting stranded capital and other costs.

All of OPL’s prior intrastate rate increases have been based on the federd methodol ogy.
In each case, following input from Staff, the Commission alowed those increases to become
effective® OPL and itsinvestors reasonably assumed that, in allowing OPL’s proposed rate
increases to become effective, the Commission approved of the FERC methodology OPL used to
determine them.

The record contains ample evidence upon which this Commission can exercise its
discretion to formally adopt the FERC methodology that, in the padt, it has tacitly approved.®
Asdiscussed in detail in OPL’s opening brief, the level of risk associated with OPL’s businessis
high, unique, and indudes significant operating, financid, and competitive ements® Further,

the rationde behind the FERC methodology isin large part to encourage both investment and

32 Staff Br. at 1114; Tesoro Br. at 192; Tosco Br. at 154.

33 See, e.q., Tr. at 4653:5 through 4655:3.

34 Staff Br. at 1122; Tesoro Br. at 1198-102; Tosco Br. at 162.
35 OPL Br. at 138.

36 See OPL Br. at pages 12-19. Also, Mr. Collinsin his direct testimony explained and adopted arationale

for the adoption of atrended original cost approach — including the need for transition from a valuation

methodol ogy, the need for atime pattern of rates that replicate those in an unregulated, competitive market and the

promotion of intergenerational equity. Ex. 713 at 6, I. 15 through 12, 1. 1.
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16.

17.

18.

competition--goals that would be defeated through an abrupt course change now.
A Investor Expectations
Staff and Intervenors ignore the Commission’s own records in arguing that there exists
no direct evidence that OPL investors relied on continued application of the federd
methodology.*® Staff’s 1983 workpapers demongtrate the reasonableness of their reliance.®
Included in the 1983 Colbo workpapers is information supplied by OPL describing the
“severe impact on Olympic in trangtion from vauation rate base to origind cost depreciated.”
OPL made atimedly objection when the methodology issue wasfirgt raised in 1983 thet if there
were a switch to DOC, such a switch should only be done with afair trangtion from the
vauation methodology--which iswhat the FERC did in Opinion 154-B with the trangtiona
starting rate base and TOC.*°
After receiving OPL’s comments, Mr. Colbo prepared a memorandum® which st forth a
clear choice: It recommended that OPL’s WUTC Tariff No. 16 should be allowed to become
effective July 1, 1983, asfiled if the Commission accepted the FERC methodology used for
interstate ail pipdinerates*? But if the Commission used
the more traditiond pro forma, depreciated rate base format, it is
recommended that the filing be suspended and set down for hearing unless
voluntarily withdrawn.*?

The Commission alowed WUTC Tariff No. 16 to become effective on July 1, 1983, with the

revenue requirement supported by the thencurrent FERC methodology.

37 OPL Br. a 1129-3L.

38 Staff Br. at 45-46; Tesoro Br. at 1149-51; Tosco Br. at 1138-40.

39 Ex. 1917 & 36-40; Ex. 1918,

“0 Further, OPL told Staff in 1983 that “ pipelines are extremely volume sensitive; small changes or error in
forecast could completely wipe out earnings-high risk day to day.” Ex. 1917 at 40. OPL identified other risksin the
1983 workpapersincluding “refinery shutdowns,” “competition from other transportation modes,” “earthquakes,”
“vandalism,” and “regulatory actions.” 1d. at 38.

1 Ex. 19184 7.

*21d.
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19.

20.

21.

The Commission has a non-delegable duty to ensure that al tariff rates entrusted to its
juridiction by the Legidature arefair, just, reasonable and sufficient. The Commission fulfilled
its duty when, after Staff’ sandlydis, it allowed OPL’s generd rates to go into effect without
suspending them or otherwise evaluating the issue further, asit had the power to do. On the two
magjor occasions when potential departure from the federal methodology arose (1983 and 1996),
the FERC-based rates went into effect.** OPL and itsinvestors had every reason to believe that
the Commission accepted the FERC methodology upon which OPL’ s rates were based and no
reason to believe that, in this proceeding and at such acritica timein OPL’ sfinancid history,
there would be an uncompensated about-face.

In Green Mountain Power Corp.,* arecent case with facts smilar to those here, the

Vermont Public Utilities Commission (Vermont PUC) exercised its discretion to apply a non-
traditiond ratemaking methodology due to the financid emergency facing its second largest
eectric utility. The Vermont PUC decided that the public interest was served by granting rates
that would keep the utility financidly viable and regjected a suggestion that bankruptcy would be
preferable to ignoring its traditiona cost-based ratemaking methodol ogy:

The Board' s obligation . . . isto establish just and reasonable rates. Asthis Board

has previoudy ruled, traditiond ratemaking methodologies may sometimes need

to yield to other considerations (such as the need to attract capital) so long asthe

find result remainsfair to ratepayers.

Abplying these principles, we find it necessary to depart from the traditiona

ratemaking methodol ogies and to establish rates that, for the good of . . .

ratepayers, will enable GMP to improve its financid viability and to have access

to capita markets.*®

If the Commission here retains, even on aprovisond basisfor a set number of years, the

3 d.

4 OPL Br. a 138 n.64.

45 2001 Vt. PUC LEXIS 15 (2001).
“1d. at *35.
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federd pipdine methodology, and implements that methodology properly, OPL’ s rates will be
sufficient to attract the capitd thet it needs. Asthe Vermont PUC decided, it is preferable better
to use a methodology that produces arate that not only is“fair” but dso is“sufficient” to attract
needed capital than to adhere to atraditional methodol ogy--the application of which runsthe risk
of pushing aregulated entity into financid collapse.

B. FERC Methodology

Staff erroneoudy argues that TOC and DOC are not expected to generate the same
present vaue of earnings received over the life of agiven asset.*” Mr. Elgin'sarguments cited in
Staff’ s Brief at 196 are related to why the actual results generated for an asset may differ
somewhat due to fluctuations in economic and financid conditions over the life of the asset.*®
Asaresult, the actual earnings under TOC may be somewhat less or more than those generated
under DOC.*® Staff’scdam that TOC is flawed in theory and practice is unsupported. TOC and
DOC, if used from the outset of an asset’s life, produce the same expected returrt® and could be
used without prejudice to OPL or itsrate payers on agoing-forward basis for newly acquired
assts. However, an uncompensated mid-life switch from TOC to DOC would be unfair to OPL
in that it would deny OPL the opportunity to earn afair return on its existing assets>*

Asexplained in OPL’s opening brief, deferred returns are an integral part of the TOC

47 Staff Br. at 196. Williams Pipe Line Co,, 31 F.E.R.C. 161,377, at 61,834 (1985) (citations omitted)
states: “Itisimportant to emphasize that TOC and net depreciated original cost are, as recognized by Justice,
essentially the same except for their treatment of inflation. TOC reflects inflation through an automati ¢ adjustment
torate base. Net depreciated original cost reflects estimated inflation in the nominal rate of return. This difference
between them resultsin a different timing of the recovery of the cost of equity capital, when inflation exists, over the
life of the property. But, and thisiscrucial, as Justice admits, ‘[t]heoretically, TOC resultsin the same discounted
value of the earning stream for the investor as does ‘ untrended’ original cost.” The Commission concludesthat TOC
is an acceptabl e cost-based rate base alternative to net depreciated original cost.” Seealso Ex. 201T at 13,1. 17
through 24%, I. 16; OPL Br. at 1148-50.

Id.
‘5‘2 Id. If inflation is declining over time, TOC will be lower.
51 ﬁ
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24,

25.

methodology and their recovery is necessary to dlow OPL to earn afair return on its existing
investment.>? Staff>* and Tesoro™ essentidly advocate retroactive ratemaking by claiming that
OPL over-earned in periods well before the two-year backward look allowed under Washington
statute.>> No party has dleged that OPL over-earned during the past two years. The lack of prior
protests of OPL’stariff rates by any shipper and the Commission’ s alowance of those rates to go
into effect dso serve to discredit alegations that OPL historically over-earned.

Therefore, thereis no basis for not dlowing OPL to recover its deferred returns.  Further,
not alowing OPL to recover these deferred returns would deny OPL the opportunity to earn a
fair return on its existing invesments. Again, thisis an area where the Commisson hasthe
discretion to alow OPL to recover its exigting deferred returns even if the Commission decides
to use a DOC-based methodology on agoing-forward basis>® Failure to allow OPL to recover
these deferred returns would be unfair to OPL and would send asignd to OPL’s owners that
they may not be able to earn afair return on any future OPL investments.

Smilar arguments exist for the Commission to alow OPL to recover the remaining
earnings on its starting rate base write-up (SRB) even if the Commission decided to use a DOC-
based approach on a going-forward basis.>” However, there is no reason for the Commission to
abandon the FERC' s TOC-based methodology because OPL and its shippers, over the life of
OPL’sinvestments, are neither benefited nor harmed by the continued use of FERC's TOC-
based methodology.*® OPL urges the Commission to continue to alow it to judtify its rates using

the FERC’ s TOC-based methodol ogy.

52 OPL Br. at 148-50.

>3 Staff Br. at 198.

4 Tesoro Br. at 170, and 175-78.

5 See RCW 81.04.235 “Limitations of Action.”

5% OPL Br. at 1148-50 and al so see discussion below of “A DOC-Based Methodology.”
57 1d. at 151 and also see discussion below of “A DOC-Based Methodology.”
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26.

27.

28.

C. DOC Methodology

If the Commission determines that it wants OPL to judtify its rates on agoing-forward
bassusing DOC, it is essentid that a mechanism be set up to alow OPL to recover its deferred
returns and the remaining earnings on its staring rate base (SRB). Dr. Schink proposed afive-
year surcharge mechanism.®® Thefive-year surcharge for deferred returns would be
approximately 11 cents per barrel, and, for the SRB, the five-year surcharge would be
approximately 1 cent per barrd.®°

VIIl. Capital Structure
B. Hypothetical Capital Structure

2. Use of Parents Capital Structure (Excluding FERC Rationale)
Because OPL is not a stand-aone company capable of raising needed capita on its own,
it is gppropriate to use the capital structure of the parents absent a compelling basis for deviating
from thisresult.®® In such acase, the proxy group of companies afford a beginning point for
setting the structure, which is then determined based on relative risk factors®? Asexplainedin
detail in OPL’s opening brief,% OPL’srisk level merits a capital structure well above that of the
highest-risk proxy company and approaching that of OPL’ s parents.®

Tosco witness Dr. Means confirmed that Kinder Morgan was the highest-risk company in

8 OPL Br. at 48-50.

%9 Ex, 201T at 24, II. 1-11 and 26, II. 9-16; see also OPL Br. a 50 n.84.

0 OPL Br. at 150 n.84. An upper limit would be imposed on the revenues generated by these surcharges to
ensure that there would be no overcollection.

61 Ky. W. Va GasCo, 2 FER.C. 161,139 (1978); Kuparuk Transp. Co. 55 FER.C. 161,122, a 61,377
(1991) (sufficient market risks were identified to apply the “ strong preference in Opinion No. 154-B for the use of a
parent company’s capital structure if the parent guarantees the oil pipeline’s external debt”); ARCO Pipe Line Co.,
52 F.E.R.C. 161,055, at 61,242 (1990) (“a pipeline which hasissued no long-term debt . . . or which issues long-
term debt guaranteed by its parent to outside investors should use its parent’ s actual capital structure”).

62 See Transcon. Gas Pipe Line Corp., 71 F.E.R.C. 161,305, at 62,193 (1995) (“ The Commission’s general
policy isto accomplish thistask [of reconciling conflicting interests] by finding a capital structure whichis
consistent with the sound financing of the pipelinein light of how the pipeline’ srisk profile would be perceived by
investors.”).

63 See OPL Br. at 1124-136.
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the oil pipeline proxy group and that its equity ratio was 58.6% with acost of equity of 17.94%.%
OPL’srisks are higher than any company in the proxy group.®® No party offered credible
evidence disputing OPL’s position that its risks are higher than any company in the proxy group.
With the exception of OPL, no party offered any witness with pipeline operational experience.®’
At minimum, OPL’simputed equity share for ratemaking purposes should exceed the upper end
of the range of equity shares (61.35%) for these companies.®®

OPL’srisks are inherent in the operation of a pipdinein Western Washington, where
virtudly the entire line isin an HCA and subject to saismic activity. If the Whatcom Creek
accident has sgnificance to this proceeding, it is because the damage causing the accident arose
from ingtalation of an adjacent new water line to serve increased urban demand. Investorsin a
safely operated pipdine face the certainty of such damage and the uncertainty of the capacity of
technology to detect it. They face the certainty of increased regulation and the uncertainty of the
magnitude of the cost of compliance. In the case of OPL, they face the uncertainty whether the
company can survive such cogts. Staff and Tesoro both assert that OPL and its parents have been
financidly irregponsible®® but ignore that OPL’ s parents have made a net invesment in OPL of
$56.45 million since 1990.° A regulatory approach that punishesthisleve of financia
commitment to safe operation by ignoring the inherent risks of operating this pipdine and setting
apunitive capita structure would be inconsstent with this Commission’s commitment to

pipdine safety and its obligation to set rates that are not only fair but aso sufficient.

64 1d. at 11126-133.

85 Tr. at 3702:5 through 3704:24.

% OPL Br. at 11128-31.

67 See material cited at footnote 291 of OPL’ s opening brief and associated text.
%8 OPL Br. at 11128-135.

69 Staff Br. at f13-14 and 1200; Tesoro Br. at 7.

0 OPL Br. at 1120.
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31

VIl. RateBase
D. Bayview Terminal

Staff seeks to remove Bayview from the rate base.”* Although Staff, Tesoro, and Tosco
did not offer any witness familiar with oil pipeline operations,”? each have offered opinions on
the operation of the Bayview termina, what it should be used for, and when it could and should
be returned to itsinitialy intended function.” In contrast, OPL presented expert witnesses with
actud pipdine experience. Ther opinions regarding Bayview should be accepted as the most
informed.™

The unrefuted facts regarding OPL’ s Bayview investment are;

1. The invesment of $24 million’®> was merited based upon the anticipated
improvement in throughput of 5 million barrels per year,’® usng even a
rudimentary estimate of increased gross revenues. Tesoro, for example, does not
contest that batching will deliver the anticipated throughput increase but argues
that Bayview should be excluded unless Bayview is returned to itsinitidly
intended function.”

2. Bayview is currently serving important and useful functions but not the primary

1 Staff Br. at 1175-182. Tesoro offers two recommendations: (1) exclude Bayview or (2) include Bayview
but assume an unsupported throughput level. Tesoro Br. at 1125-28; Ex. 3401-T at 31, I. 11 through 35, I. 9 and
57, 1. 4through 60, . 9.

"2 Tr. at 4725:20 through 4727:1 for Staff Witness Mr. Colbo; Tr. at 4652:14-20 for Staff Witness
Mr. Twitchell; Tr. at 4814:25 through 4815:12 for Staff Witness Mr. Elgin; and Tr. at 5028:16 through 5029:22 for
Tesoro Witness Mr. Brown.

73 Tesoro also misstates positions of OPL witnesses. Inits Brief at 126, n. 120, Tesoro implies that OPL
Witness Talley said the increased capacity associated with Bayview is 35-40,000 barrels. Infact, Mr. Taley had
said he understood Tesoro’s position to be that the increase in capacity was 35-40,000 barrels.

" OPL Br. a 108-111.

5 Tr. at 4145:11-18.

7 Bx. 1601T at 17.

" Tesoro Br. at 1128.
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function of improved batching.”

3. Bayview isnot now performing itsinitidly intended function due to two
regulatory actions. a) the requirement to conduct ingpections and effect repairs by
reason of the Lone Star ERW pipein OPL’s system and b) HCA regulatory
obligations that, even had the ERW pipe seam issue not arisen, gill would have
prevented OPL from achieving 100% MAOP throughout its system.”

4, Neither of these regulatory requirementsis aresult of the Whatcom Creek
accident. Onewastriggered by the ERW seam failure during the September 1999
hydrotes; the other was imposed uniformly on the industry.®

5. OPL management has determined to focus on achieving 100% MAOP rather than
divert resources to return Bayview to performing itsinitialy intended function
before achieving 100% MAOP. Bayview should be ready to perform itsinitialy
intended function at about the same time 100% MAOP is achieved. OPL
reasonably believesthat first achieving 100% MAOP produces alarger
throughput gain than delaying it in favor of returning Bayview to full operation
sooner.®*

Based on these facts, Staff argues that Bayview isnot fully “used and useful,” and thus

should be excluded from the rate base. This contention is essentidly that, where new regulations

affect a pipdine s ability to maintain maximum throughput because of compliance requirements,

81d. at 10.

9 Tr. at 4152:3-22; id. a 4169:5 through 4170:14; Ex. 1601T at 9, II. 8-11 (“Recently enacted Federal
pipeline regulations require al major U.S. pipeline companies to perform integrity management programs which
involve the same approach to testing evaluation and repair that Olympic is performing.”) (citing 49 C.F.R.
§195.452) (emphasis added). OPL’s"headstart” on the HCA regulations will enable OPL to return to MAOP sooner
than it could otherwise. Tr. at 4024:12 through 4028:15; Tr. at 4171:22 through 4172:8.

80 Ex. 1501T a 5-6; Tr. a 4024:22 through 4028:15; Ex. 1601T at 6; Tr. at 4171:8-15.

81 Tr. a 41685 through 4169:14; Ex. 1609 at 23.

Olympic Pipe Line Company Reply Brief in
Docket No. TO-011473 Page 14 of 28 08/29/02



33.

34.

the rate base should be reduced while those efforts take place. In contrast, no party contends that
the investment in the pipeline itself should be reduced because of the requirement to operate at
80% pressure while restoration work goes forward.

Similar reasoning gpplies to Bayview, which is partidly idled due to the efforts to fulfill
regulatory requirements applicable to the entire pipeline. Like the pipelineitsaf, Bayview is ill
“used and useful,” dthough it is not being used as initialy intended because of these efforts.®
Had OPL not built Bayview, it would have had to provide other facilities to perform the current
functions Bayview is now performing.®® Like the reduced pressure operation, the impact of
Bayview’'srdative idlenessis on throughput, and it arises from the very same regulatory
compliance efforts as the reduced pressure operation. The temporary partia idleness of one part
of the pipeline facility by reason of inspections and repairs to achieve regulatory compliance
does not require that the facility be removed from the rate base temporarily and then put back in
when compliance is achieved and the facility is fully operationd.

The current status of Bayview is analogous to that faced by utilities that constructed
generdion plants that come on-linein atime of surplus. When the Colgtrip 3 plant came on-line,
the capacity was surplus to the eectric power needs of the customers. Pacific Power & Light
Co. sought an increase in rates because Colstrip 3 was used and useful. Staff argued the plant
was not used and useful because the power was not needed at the time. The Commission
rgjected Staff’ s argument:

The Commission is aware that the plant is currently producing power, and,

82« Used’ is defined as ‘ employed in accomplishing something’; ‘useful’ is defined as ‘ capable of
being put to use; having utility; advantageous; producing or having the power to produce good: serviceable
for abeneficial end or object’. Webster’'s Third New International Dictionary 2524 (1976). Thus, RCW
80.04.250 empowers the Commission to determine, for ratemaking purposes, the fair value of the property
which is employed for servicein Washington and capable of being put to use for service in Washington.”
People’ s Org. for Wash. Energy Res. v. WUTC, 101 Wash. 2d 425, 430 (1984).

83 Ex. 1601T at 11, |. 15 through 13, . 14;.Tr. at 4074, 1. 24 through 4075, 1. 18.
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in fact, power from the plant was used to meet the company’ s power needs
in December 1983. The Commission is aware that the current surplus may
end in the not too distant future. The Commisson has consdered the
power reserves of the company and is convinced that the Colstrip 3 plant

is used and useful to the ratepayers of the state of Washington . .. .

Bayview, like Coldrip 3, isacompleted facility thet is not contributing al it was
intended to because of externd factors. However, OPL, like PP&L, incurs costsin operating the
plant® Like PP&L’suse of Colstrip 3 for reserves and peaking needs, OPL used the Bayview
facility during the test period for pipeline services® Moreover, the current restrictions on
Bayview’s use may “end in the not too distant future.”®” Like Colstrip 3, Bayview is used and
useful in providing service and should be included in OPL’ s rate base, despite the fact that it is
not currently being utilized to perform itsinitialy intended function.

The trestment of the Bayview issue epitomizes one of the choices presented to this
Commisson. Staff’s postion isthat afacility whose functions are temporarily limited through
the need to comply with new regulatory requirements should be removed from the rate base until
it isrestored to itsinitidly intended function. But taking Bayview out of rate base will reduce
rate base by over $20 million and will thus reduce revenues by $2-$3 million, depending on the
rate of return. Taking Bayview out of rate base will thus reduce OPL’s ability to restore the

pipdine to 100% MAOP and Bayview to itsinitidly intended function

H. Other

Both Tesoro and Staff claim they do not chalenge capita improvements or recurring
expenses necessitated by regulatory compliance and safety.® In fact, each propose substantia

reductions in operating expenses. Tesoro’s Mr. Brown has recommended disalowing $11.9

84 WUTC v. Pac. Power & Light Co., 1984 Wash. UTC LEXIS 29, at *16-17 (June 12, 1984).
8 Ex. 1601T at 15, II. 12-15.

8 1d. at 14, 1. 10-17.

87 See Tr. at 4168:19-25.
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million for outside sarvices® Staff makes similar, less severe reductions, which effectively
reduce rate year operating expenses by $6.4 million.®

Two main issues separate the parties: (1) the appropriate test year to be adjusted for
“known and measurable’ changes and (2) the meaning of the term *“known and measurable.”

Except for Staff, the parties adopt the same test year beginning October 2000. Staff
proposes calendar year 2001 as the test year® (data for October-December 2001 were not
available when OPL madeitsratefiling). Staff supportsits use of a caendar 2001 test year to
use three more months of current data and to avoid aleged problems with OPL accounting data.
Accepting Staff’ s philosophy, OPL’s rebuttal case includes four additiona months of actual data
and two months of budgeted data.*

Staff criticizes OPL’ s budget data, despite OPL’s budget being based on atested,
rigorous capita spending budgetary process implemented successtully by Europe's largest
corporation, and it is grounded in BP s expertise in operating pipelines in the United States and
in cost control measures that it has implemented company-wide, of which OPL benefits.®
Staff’ s experts admit that they lack information regarding the most basic facts that determine
whether costs are reasonable, and whether they will recur.®* No one can foretel the future with
certainty, but OPL’s process, grounded asit isin BP srigorous, cost/benefit andys's, provides

the most reliable basis for making an estimate. OPL’s updated operating expenses are drawn

8 Tesoro Br. at 15

89 OPL Br. a 183.

90 Based on the difference of Staff proposed operating expense of $29.8 million (Ex. 1904 at 1, II. 24) and
Olympic proposed operating expense of $36.2 million (Ex. 703C, Schedule 21). Tosco’s Dr. Means advocated no
such reductions, but, inits brief, Tosco has endorsed others' proposed adjustments. Tosco Br. at 15.

91 Ex. 2001T a 10, I. 4.

92y, 801T @ 5, 1. 6-7.

93 Ex. 1609 at 40 through 54 contains an extensive explanation of the rigorous process to which BP subjects
proposed capital projects.

9 Tr. 2661:15-18; id. at 25135 through 2515:10; id at 4592:25 through 4595:13
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from a combination of actua data and revised budget estimates and provide a more timely and
better informed basis for determining known and measurable changes.

An example of the extreme approach taken by Staff in this caseis Mr. Colbo's proposed
reclassification of 98 percent of OPL’s maintenance expense to other categories® Mr. Colbo's
restating adjustments to maintenance expenses reduce the amounts included in the rate year
dramatically, ostensibly because the expenses are not recurring and thus should be amortized,
and because he contends that some maintenance expenses are capital investmerts. Mr. Colbo
cited no factua basisfor either conclusion and ignored OPL’ s factud presentation of whet is
“known and measurable’ about the nature, and probable recurrence, of these maintenance costs.
Nor does Mr. Colbo provide any accounting authority for his proposed reclassification of
mai ntenance expenses to capita. Mr. Kermode, who opined that certain line-lowering should be
capitaized, did not know the facts about the nature of the activity necessary to such a
determination.®® Although Staff acknowledges that the Uniform System of Accounts (US0A) is
the accounting standard that oil pipelines must follow,®” Staff ignores unambiguous indructions
in the USoA regarding the accounting trestment of maintenance expenses.”®

Tesoro concludes that maintenance costs should be disdlowed entirdly. Mr. Brown, with
no oil pipeline operationa experience, offers only speculation to argue that these costs are one-
time expenses or should be classified as capita costs. Staff has acknowledged that “it is not
reasonable to disdlow the codtsif they are prudent and properly relate to providing to regulated
service”*® Mr. Brown does not provide any facts to support disallowance under this standard. As

was the case with Mr. Colbo, Mr. Brown totaly ignores the experience-based testimony of Mr.

95 Ex. 2001T at 21, II. 4-10.

% Tr. 4586:3-19; 4592:25 through 4595:13.
9 Tr. 454411, 5-11.

% OPL Br. at 191.
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Tadleythat these maintenance costs will recur with increasing frequency in the future.!®

Staff dismisses entirely the effects of new regulations on OPL’s costs without any bas's
for disagreaing with OPL’s experienced witnesses. The very nature of the regulations
themsdves, the high percentage of OPL’sline that passes through HCA, the increasing
urbanization of western Washington, the constant improvements in technology for detecting
potentid failures, and the public demand for safety dl make a decline in safety-related
maintenance cogts highly improbable. Staff and Intervenors have offered no credible evidence to
the contrary.***

Without any recognition of the extensve testimony relaing to the consderations that
have contributed to OPL’ s operating expenses, Messrs. Colbo and Brown propose adjustments
that would deny recovery in the rate year of operating costs that are directly related to increased
regulation. For example, thereis Smply no basisin the record for disalowing the maintenance
expenses that OPL, in compliance with the USOA, hasincluded in rate year operating expenses
in the rebuttal case. These expenses have been developed using a combination of the actua
expenditures for the period October 2001 through April 2002 and updates to the budget. By
regecting the use of these data, and relying instead on arbitrary adjustments that dismiss actua
experience and management’ s carefully prepared projections for the future, Staff and Tesoro
seek to deny OPL the opportunity to recover these costs in rates.

There are other examples of arbitrary reductions in rate year operating expenses proposed
by Staff and Tesoro. For example, Mr. Brown recommends that remediation expenses be

disalowed based, in part, on hisbelief that the amountsincluded in the rate year are accruds. *%

% Staff Br. at 1145.

100 By 1601T & 23, 1. 9-10.

101 opL Br. at 18, 174, 193, and 1129.
102 By 2301T at 42, 1I. 16-19.
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In fact, OPL has removed al accruds for remediation expenses and replaced them with the
actua expenditures’®® Likewise, no party has denied that OPL isincurring substantial expenses
asaresault of this proceeding. Consstent with generd regulatory practice, OPL and Tesoro
recommend that the rate year cost of service should include the costs of rate litigation, amortized
over fiveyears'® However, Staff proposes to deny OPL any recovery of this amount.'%°

The numerous, downward adjustments to OPL’ s rate year operating expenses have
severd characterigicsin common. Fird, they ignore the tesimony from Mr. Talley and Mr.
Wicklund concerning the factors that have increased OPL’ s operating costs now and in the
future. Second, they do not reflect reasoned application of the “known and measurable’ concept.
Codts are disalowed, or reclassified, without regard to any requirements for a probative showing
that such adjustments are either warranted by the facts or gppropriate according to this
Commisson’s standards. Third, the actua expenses incurred by OPL and the reasoned estimates
contained in OPL’s budget are accorded no weight. Instead, every speculation, from whatever
source, positing that maintenance expenses are nortrecurring, ' or should be reclassified as
capita cost'®” or otherwise disalowed, istrested as fact and relied on to urge denying OPL the
opportunity to recover its costs. In contrast, OPL has provided detailed testimony supporting the
amount and trestment of its costs and the Commission should adopt for the rate year those
operating expenses relied on by Mr. Collinsfor OPL’s rebuttal case.
IX.  Rateof Return

A. Cost of Debt

Staff’'sand Intervenors positions are discussed in OPL’s opening brief at 137-140.

103 Ex. 801T at 6, II. 14-17.

104 Ex. 701T & 8, 1. 9-12; Ex. 2301T a 43, II. 20 through at 44, II. 2.
105 By, 2001T & 23, 11. 14-21

108 1d. at 20, II. 2-4; Ex 2301T at 41, I. 17 through 42, 11. 5
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The key points are that OPL’ s recommended 5.26% debt cost is the debt cost of its parentsand is
30 low because of their 86.85% equity share. If the Commission chooses for OPL a hypothetical
equity share in the 40% to 60% range, then the debt cost of the oil pipeline proxy group of 7.54%
would be appropriate. But, if the Commission were to impose the punitive 20% or 0% equity
shares proposed respectively by Staff and Tesoro, then the appropriate interest rates would be in
the “junk bond” range of 10.19% to 22.66% with amid-point of 16.425%.'%

B. Return on Equity

To determine OPL’s cost of equity capital, Dr. Schink used a single-stage forward-
looking DCF model of the type that the Commission has determined is appropriate.®® Tosco
witness Dr. Means based his cost of common equity capita recommendation on Dr. Schink’s
andyss'® Staff and Tesoro have not caculated their recommended cost of common equity
capitd based on a single-stage forward-looking DCF modd.***

Staff incorrectly asserts that the DCF methodology presented by OPL: (1) is multi-stage,
(2) usesimproper data, and (3) uses atoo small proxy group.**? First, the FERC DCF
methodology is Sngle-stage; it averages two growth rates to produce arate for use in the single-
stage modd.*** Second, the so-called improper data Staff complains about are the andyst
earnings expectations and GDP growth used to estimate the expected dividend growth rate for
the DCF modd. The FERC, in anumber of decisions, has explored the proper definition of the

DCF growth rate and uses andyst earnings expectations and GDP growth to estimate that growth

107 Ex. 2001T at 21, II. 9-21; Ex 2301T at 42, II. 6-13.

108 1d. at 11240.

1091d. at 11145-147; Ex. 201T at 43, |. 2 through 49, |. 16; id. at 57, |. 2 through 65, 1. 10.

10 By 2201T & 6, 1. 20 through 8, I. 14; Tr. at 3698:10-11; id. at 3698:21 through 3701:11; OPL Br. at
1154; Ex. 201T a 75, I. 18 through 78, I. 23.

111 OPL Br. at 151-153; Ex. 201T at 65, |. 13 through 75, |. 17; id. at 78, |. 24 through 88, |. 23.

112 gteff Br. at 111108-113.

Y3 Tt at 2244:7-15.
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ratet** The Commission's “Standard DCF Studies’ also rely on analyst forecasts™*> Third, the
five-member oil pipeline companies proxy group has been found by the FERC to be large
enough to use to estimate the cost of equity.**® Tesoro witness Mr. Hanley and Tosco withess
Dr. Means aso rely on this same ail pipeline proxy group.**’

Tesoro incorrectly assertsthat OPL presented a DCF-based cost of equity solely because
it isthe method preferred by FERC.**® In fact, OPL looked to previous Commission decisons
and its expressed reasoning for guidance in caculating the cost of equity.™*® In prior decisions,
this Commission has stated a preference for asingle-stage forward-1ooking DCF approach,
exactly what OPL has presented."*® Tesoro, however, ignores previous Commission decisions
regarding the preferred method of calculating the cost of equity and recommends a cost of equity
estimate of 13.0% for OPL based on averaging results produced by severa methods in a manner
incong stent with past Commission decisons'* Nevertheless, Tesoro witness Mr. Hanley
caculated asingle sage DCF ROE result for the il pipeline proxy group of 15.8%.1%

Staff acknowledges that past Commission decisions have relied on the sngle-stage
forward-looking DCF method in determining the cost of equity.*?® Staff , however, did not
address the Commission’ s reasons for favoring DCF, nor did it present a caculated cost of using

the Commission’s gpproved single-stage forward-1ooking DCF method. Nevertheless, its expert,

114 See Northwest Pipeline Corp., 71 F.E.R.C. 161,253 (1995); Enron Gulf Coast Gathering Limited
Partnership, N. Natural Gas Co., 79 F.E.R.C. 161,039 (1997); Transcon. Gas Pipe Line Corp., 84 FER.C. 161,084
(1998)

115 Ex. 201T at 47, 1. 7 through 48, 1. 9. Tesoro witness Mr. Hanley utilizes the FERC approach of
averaging analysts earning expectations and GDP growth in his DCF calculations.

118 oFpp | P, 86 FE.R.C. 161,022, at 61,099 (1999).

17 Ex. 401T & 5, II. 5-8; Ex. 404 a 3; Tr. at 3701:12-15.

118 Tesoro Br. at 186.

119 OPL Br. at 1145-147.

120 Id.

121 Tesoro Br. at 150.

122 opL Br. a 11153.

123 Steff Br. at 1206.
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Dr. Wilson, performed a DCF cdculation for the ail pipeline proxy group companies that
generates an ROE range of 13.3% to 17.2%, with amidpoint ROE of 15.25%.'** In contrat,
Staff’ s recommended combination of DCF and non-DCF methods with multiple proxy groups
produces a 9% ROE.** Tosco's real ROE estimate is 13.0%, which, using OPL’sinflation
estimate of 1.515%, produces anomina ROE of 14.515%.'% Dr. Schink’s calculated ROE for
OPL is15.65%, including arisk adder of 0.95% to reflect OPL’ s above-average risk.**’

Staff, Tesoro, and Tosco dl clam, without supporting evidence, that OPL isno riskier
than atypicd pipdine?® and that arisk-adder is not necessary.'® They each fail to consider the
asymmetric risks faced by OPL."*° Staff merely asserts, without factua support, thet thisis not
anissue! Tesoro gppears not even to understand the concept of asymmetric risk; it midabesit
as“isometric” risk,*? and it relies on Tosco' s witness for an opinion on theissue. Tosco admits
that financid risk can raise the cost of capital and that without its parents OPL “would likely be
in bankruptcy.”*** However, Tosco does not include these factorsin its cost of equity
caculation.

OPL presented many factors that made it riskier than the typica company in the oil
pipeline proxy group.’** To summarize, these factorsindude its smal size, lack of diversity,
operations amost exclusively in High Consequence Areas and in seismicdly active and

geographicaly difficult areas prone to land dides, large number of water crossings, and ERW

124 OpL Br. at 1153.

125 gioff Br. at 1213.

126 T osco statesthat its recommended ROE for OPL is 13.0% with no indication that thisis areal ROE
value. Tosco Br. at 9 and 114. However, Dr. Meanslabelsit asrea ROE. Ex. 2212.

127 Ex. 201T & 3, 1. 12 through 4, 1. 7.

128 See discussion in Section 1X of this brief.

129 gi5ff Br. at 215; Tesoro Br. at 1188-91; and Tosco Br. at 1118-123.

130 opL Br. at 1129-132.

131 Sioff Br. at 1215.

132 Tesoro Br. at 4 n.9.

133 Tosco Br. at 1124
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pipe seam failure issues™®> While Staff and Intervenors agree that OPL faces these specid
risks,** without support and contrary to basic finance principles, they urge this Commission to
reject incorporation of OPL’sincreased riskinessin its cost of equity.*®’

Tesoro argues that Mr. Peck said OPL was “safer and not more risky” than ail pipelines
in the proxy group.**® A full reading of Mr. Peck’s testimony, however, leads to the opposite
concluson. While Mr. Peck said OPL was currently an operationaly safe pipeline, due to the
subgtantia investments it has made--and is making--for safety purposes, he d o testified that it
faced profound financid risks: “[t]he bigger risk to Olympic, to me, isredly around its future
uncertainties financidly.”*** OPL has said it would, asit aready has, shut down segments of its
system rether than dlow them to be operated in afashion it believes unsafe. The prospect of a
complete or partid shutdown presents huge financid and operationa risks.

C. Overall Cost of Capital

Staff and Tesoro did not use the Commission’s preferred single- stage forward-1ooking
DCF method in preparing their cost of equity and overdl cost of capitd estimates. Staff’s
sngle-stage DCF cost of equity of 15.25%"° produces an overall cost of capitd of 11.13% when
combined with the upper end of Staff’ s reasonable range of capital structures of 50%'* and a 7%
cost of debt. Tesoro's single-stage DCF cost of equity estimate is 15.80%"*2 which produces an
overd| cost of capita of 11.37% when combined with its recommended 46.40% equity capital

structure and 7.54% cost of debt. Tosco's caculated single-stage DCF cost of equity is

134 OPL Br. at 14 and 11126-136.

135 Mr. Peck characterized OPL asa“one-trick pony” because of its dependence on the revenues generated

by asingle pipeline. Tr. at 2905:11 through 2906:11.
136 OpL Br. at 1129.
137 staff Br. at 1215; Tesoro Br. at 188 and 190; Tosco Br. at 1106 and f111-114.
138 Tesoro Br. at 1190.
139 11 at 2860:20-21.
140 opL Br. at 1153.
141 groff Br. at 1200.
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14.515%.'* Since Tosco adopts the proxy group’s capita structure, it is appropriate to use the
proxy group’s cost of debt of 7.54%'* in caculating OPL’s overdl cost of capitd which, based
on Dr. Mean's recommended capital structure of 47.4% equity and 52.6% debt,*** is 10.85%.
OPL’soveral cost of capital is 14.28% based on a 15.65% cost of equity, 5.26% cost of
debt, and 86.85% equity capita structure**® However, if the Commission decidesthat OPL’s
risk islessthan that of its parents and, consequently, that a capital structure with less equity is
appropriate, then the cost of debt should be increased accordingly.**” If the upper end of the
range of equity shares for the proxy group of 61.35%" is used as OPL’s equity share, the debt
rate associated with that capital structure would be higher than that of OPL’s parents'*® The
overal cost of capitd would be 12.52% with this dternative capita structure based on the
average debt rate for the proxy group of 7.54%"*° and OPL’s cost of equity of 15.65%."*

X. Revenues

B. Throughput

OPL agrees with Staff that “throughput is critica to Olympic’ s ability to recover its fixed
costs’ and that “most of Olympic's costs are fixed (i.e., do not vary with throughput).”**?> Neither
Taosco nor Tesoro use throughput numbers based on known and measurable data. Instead, they
base their throughput numbers on speculation on what throughput might be if OPL were able to

restore its system to 100% pressure. But, it is undisputed that OPL’s system will not be at 100%

142 opL Br. at 11153.
143 opL Br. at 1154
144 Tesoro Br. at 1147.
145 Tosco Br. at 110.
146 OpL Br. at 1155.
147 1d. at 1138.

148 |d. at 1123.

149 1d. at 1139.

150 14, at 1138.

151 OpL Br. at 1148, 1149, and 1153.
152 gioff Br. at 1223.
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pressure a any time during the rate year and for some period beyond.

OPL agreeswith Staff’ s andlysis and rejection of Intervenors unsupported assumption
that OPL’s system will be at 100% during the rate year.>® In particular, Staff satesthat “it is
difficult to fault Olympic on the ERW issue, because the Alert Notice (Batch, Ex.667) is not
particularly prescriptive, and Olympic has hydrotested the line when it went into service (Baich
Tr.3018:7-8). Accordingly at this point, Staff is comfortable with recommending throughput
based on 80% pressure.”*>*

OPL aso agrees with Staff in rgjecting Tosco' s efforts to “impose adverse economic
consequences if the line is not up to 100% pressure by adate certain,” stating that because
Olympic does not control the permitting process and pressure authorization process, such is
pendlty is not warranted.”**°

But Staff’ s throughput position is based on an assumption that there will be no work on
OPL’s system in order to restore pressure to 100%, and thus no downtime on OPL’s system.
This assumption is equaly without afactud basis. There will be the same levd of spending and
future work on and associated downtime with the system during the rate year.**

Staff sets up an incorrect premise when it makes the following argument: “ For example,

193 Sraff Br. at 1229.

154 \d. at 1229.

195 d. at 9231

156 OPL will continue to perform substantial repair work, with associated downtime, for at least the next
three years--well beyond the rate year. “Olympic needs $66 million in additional capital over the next three years (i)
to compl ete the testing, evaluation and repair of ERW pipein its pipeline system in order to restore that system to
100% maximum operating pressure, (ii) for safety upgrades mandated by federal regulations and BP Pipelines
internal standards, and (iii) for other capital improvements and maintenance projects.” Ex. 1601T at 5, II. 4-10.
Thiswork requires OPL to formulate arepair program based on evaluation of testing data, obtain permits and then
perform the excavation and repairs. Ex. 1601T at 8, Il. 1 through 9, II. 23. The earliest thiswork can be completed
and the MAOP can be achieved isin the second quarter of 2004. Ex. 1605C. Mr. Talley said: “The timetable that |
have proposed to get us to 100 percent requires $66.3 million over the next two-and-a-half years.” Tr. at 4124:23-
4125:1-3. The amounts to be spent on testing and repairs over the next three yearsis at the same level as spent in
2001 and is being spent in 2002. Thereis ample evidence that the level of spending, the level of work, and the
associated downtime will continue to be similar in the next three years as it most recently was.
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if apipdineis shut down for three months during a base period, and if that downtime was
atypical, the actua throughput for that base period would not be used to set rates.”*>” Staff then
incorrectly assumes thet the past year of work and downtime will not be typica for the rate year.

OPL’s throughput recommendation is based on the most recent actual throughput data
(after al segments were restored and operating at 80% pressure). By definition, use of actua
past dataincludes al factors affecting throughput such as downtime associated with work
projects. Past work resulting in downtimeis thus completely accounted for. The only
question is whether the leve of past work and associated downtime are representative of future
work in therate year. The testimony is undisputed and the answer isyes. Assuming that it
obtains rates sufficient to attract the needed risk capital, OPL will continue to work on retoring
its system a the same leve asin the recent past and will thus continue to experience the same
level of associated downtime.*®

The only way for Staff’s assumption of no future work and no future downtime to be
potentidly true would be if there were not arate increase sufficient to attract the needed capitd
to continue work on restoring the system. If Staff’s arguments are based on an assumption of no
future work, then they are incongstent with the public interest. Staff’ s unsupported assumption
would have the effect of reducing the very ratesthat are needed to continue the restoration work.
XIV. Concluson

For the reasons stated above, the Commission should exercise its discretion to set rates
for the pipdine that are sufficient for OPL to cover its operating expenses, earn areasonable
return on capita, and to continue its work of rebuilding public confidence in the pipdine. Both

the hearing record and sound public policy support the tariffs proposed by OPL, and OPL

157 otoff Br. at §225.
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respectfully requests that the Commission implement them.

DATED this day of August, 2002.

Respectfully submitted,

PERKINSCOIELLP KARR TUTTLE CAMPBELL
By
Steven C. Marshall, WSBA #5272 William H. Beaver, Jr., WSBA #9205
Perkins Coie LLP Karr Tuttle Campbell
One Bdlevue Center, Suite 1800 1201 Third Avenue, Ste. 2900
411 — 108" Avenue N.E. Seattle, WA 98101
Belevue, WA 98004 (206) 224-8054

(425) 453-7380

158 OPL Br. at 1161; Tr. at 4748:8-1; see al so footnote 158, supra.
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