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CASE ASSIGNMENT DESIGNATION `~ .;

and
CASE INFORMATION COVER SHEET

(cics)
(In accordance with LR82(e))

CASE NUMBER: ~ Z~ Z ~ CU ~ ~y~~ /~/V

CASE CAPTION: CITY OF SEATAC v. ~,IASHIPJGTON UTILITIES AND
ISSION

I certify that this case meets the case assignment criteria, described in
King County LR 82(e), for the:

Seattle Area, defined as:

All of King County north of Interstate 90 and including all of the Interstate
90 right-of-way; all the cities of Seattle, Mercer Island, Bellevue, Issaquah
and North Bend; and all of Vashon and Maury Islands.

Kent Area, defined as:

All of King County south of Interestate 90 except those areas included in
the Seattle Case Assignment Area.

Signature of Petitioner/Plaintiff

or

~.
Signature of Attorney for
Petitioner/Plaintiff

1874

WSBA Number

~. 2~ 2 0~ 2
Date

February 2002

Date
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HING COUNTY SUPERIOR COURT

CASE ASSIGNMENT DESIGNATION

and
CASE INFORMATION COVER SHEET

Please check one category that best describes this case for indexing purposes. Accurate case indexing

not only saves time but helps in forecasting judicial resources. A faulty document fee of $15 will be

assessed to new case filings missing this sheet pursuant to Administrative Rule 2 and King County Code

4.71.100.

APPEAL/REVIEW

X Administrative Law Review (ALR 2)*

Civil, Non-Traffic (LCA 2)*

Civil, DOL (DOL 2)*

CONTRACT/COMMERCIAL

Breach of Contract (COM 2)*

Commercial Contract (COM 2)*

Commercial Non-Contract (COL 2)*

Meretricious Relationship (MER2)*

Third Party Collection (COL2)*

DOMESTIC RELATIONS

Annulment/Invalidity (with dependent children? Y N)(INV 3)*

Child Custody (CUS 3)*

Dissolution With Children (DIC 3)*

Dissolution With No Children (DIN 3)*

Legal Separation (with dependent children? Y N)(SEP 3)*

Mandatory Wage Assignment (MWA 3)

Modification (MOD 3)*

Modification -Support Only (MDS 3)*

Out-of-State Custody Order Registration (OSC 3)

Reciprocal, Respondent in County (RIC 3)

Reciprocal, Respondent Out of County (ROC 3)

Registration of Out of State Support Court Order (FJU 3)

DOMESTIC VIOLENCE/ANTIHARASSMENT

Civil Harassment (HAR 2)

Confidential Name Change (CHN 5)

Domestic Violence (DVP 2)

Foreign Protection Order (FPO 2)

Vulnerable Adult Protection (VAP 2)

JUDGMENT

Confession of Judgment (MSC 2)*

Judgment, Another County, Abstract (ABJ 2)

Judgment, Another State or County (FJU 2)

Tax Warrant (TAX 2)

Transcript of Judgment (TRJ 2)

ADOPTION/PATERNITY

` Adoption (ADP 5)

` Confidential Intermediary (MSC 5)

Establish Parenting Plan (MSC 5)*

Initial Pre-Placement Report (PPR 5)

Modification (MOD 5)*

Paternity (PAT ~)*

Paternity/CTIFSA (PUR 5)*

Registration of Out of State Support Court Order (FJU 5)

Relinquishment (REL 5)

Termination of Parent-Child Relationship (TER 5)

PROBATE/GUARDIANSHIP

Absentee (ABS 4)

Disclaimer (DSC4)

Estate (EST 4)

Foreign Will (FNW 4)

Guardianship (GDN 4)

Guardianship/Estate (G/E 4)

Limited Guardianship (LGD 4)

Minor Settlement (MST 4)

Non-Probate Notice to Creditors (NNC 4)

Trust (MSC 4)

Will Only (WLL 4)

Trust Estate Dispute Resolution Act (MSC 4)

PROPERTY RIGHTS

Condemnation/Eminent Domain (CON 2)**

Foreclosure (FOR 2)*

Land Use~Petition (LUP 2)*

Property Fairness (PFA 2)*

Quiet Tit(e (QTI 2)*

Unlawful Detainer ([TND 2)

TORT, MEDICAL MALPRACTICE

Hospital (MED 2)*

Medical Doctor (MED 2)*

Other Health Care Professional (MED 2)*

TORT, MOTOR VEHICLE
Death (TMV 2)*

Non-Death Injuries (TMV 2)*

Property Damage Only (TMV 2)*

Case Assienment Designation/Case Information Cover Sheet Page 2



KING COUNTY SUPERIOR COURT
CASE ASSIGNMENT DESIGNATION

and
CASE INFORMATION COVER SHEET

OTHER COMPLAINT/PETITION
Action to Compel/Confirm Private Binding Arbitration (MSC 2)

Change of Name (CHN 2)

Change of Birth Date (MSC 2)

Deposit of Surplus Funds (MSC 2)

Emancipation of Minor (EOM 2)

Injunction (INJ 2)*

Interpleader (MSC 2)

Malicious Harassment (MHA 2)*

Seizure of Property from the Commission of a Crime (SPC 2)*

Seizure of Property Resulting from a Crime (SPR 2)*

Subpoenas (MSC 2)

TORT, NON-MOTOR VEHICLE
Asbestos (PIN 2)**

Implants (P1N 2)

Other Malpractice (MAL 2)*

Personal Injury (PIN 2)*

Products Liability (TTO 2)*

Property Damage (PRP 2)*

Wrongful Death (WDE 2)*

WRIT

Habeas Corpus (WHC 2)

Mandamus (WRM 2)**

Review (WRV 2)**

* The filing party will be given an appropriate case schedule.

** Case schedule will be issued after hearing and findings.

IF YOU CANNOT DETERMINE THE APPROPRIATE CATEGORY, PLEASE
DESCRIBE THE CAUSE OF ACTION BELOW.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

1N AND FOR THE COUNTY OF KING

CITY OF SEATAC,

Complainant,

v.

WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION,

Respondent.

c_-

No. 62 ~ Z - ~~3 7G/~~/~~~
PETITION FOR REVIEW

The City of SeaTac ("City"), for its Petition for Review of a final order of the

Washington Utilities and Transportation Commission ("WUTC") pursuant to Ch. 34.05

RC W states as follows:

I. Name And Mailing Address Of Petitioners:

CITY OF SEATAC
c/o Mary E. Mirante
17900 International Boulevard, Suite 401
SeaTac, WA 98188-4236

PETITION FOR REVIEW - 1
K'\44541\00005\CSA\CSA P328Y

COO PY
PRESTON GATES & ELLIS LLP

701 FlFTH AVENUE
SUITE 5000

SEATTLE, WASHINGTO 96104-7078
TELEPHONE: (206) 623-7580
FACSIMILE: (206) 623-7022
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II. Name And Address Of Petitioners' Attorneys:

Carol S. Arnold
Preston Gates &Ellis LLP
701 Fifth Avenue, Suite 5000
Seattle, WA 98104-7078

III. Name And Address Of AEencv:

Washington Utilities and Transportation Commission
1300 S. Evergreen Park Drive S.W.
Olympia, WA 98504-7250

IV. Agency Action At Issue

Third Supplemental Order: Declaratory Order on Motions for Summary

Determination ("Order") entered by the WUTC and served on January 28, 2002 in Ciry of

Ciry of SeaTac et al. v. Puget Sound Energy, Inc. (Consolidated Docket Nos. UE-010891

and UE-011027). A copy of the Order is attached hereto as Exhibit A.

V. Parties To The Adjudicative Proceeding

The Cities of SeaTac and Clyde Hill; Puget Sound Energy, Inc.; WUTC's

regulatory staff represented by Senior Assistant Attorney General Mary Tennyson.

VI. Factual Basis For Review:

On June 18, 2001, the City filed a Complaint and Petition for Declaratory Relief at

the WUTC requesting a declaratory order to resolve a dispute with Puget Sound Energy,

Inc. ("PSE") over the interpretation of PSE's Electric Tariff G, Schedule 70 ("Schedule

70"). PSE, a private corporation, is an investor-owned utility regulated by the WUTC.

Schedule 70, entitled "Conversion to Underground Service In Residential Areas,"

provides that upon request, PSE will remove its overhead electric distribution lines and

PETITION FOR REVIEW - 2

K:144541100005\CSA\CSA P328Y

PRESTON GATES & ELLIS LLP
70l FIFlH AVENIJE

SUITE 5000
SEATTLE, WASHINGTON 98104-7078
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poles and install an underground system in areas "which are zoned and used exclusively

for residential purposes." Schedule 70 requires that the City pay PSE for the underground

conversion at the rate of $20.33 per centerline foot of all public thoroughfares utilizing

surface-mounted transformers plus the costs of trenching and restoration for the

installation of the underground system.

The City is engaged in a street improvement project on South 170 h̀ Street from

37th Avenue South to Military Road South ("South 170 h̀ Street Project"). The City

requested PSE to convert its overhead facilities to underground in the area of the South

170th Street Project, and PSE agreed to do so. In July 2001, the City directed the

contractor to proceed with the South 170 x̀' Street Project, and construction is nearly

complete.

The conversion area consists exclusively of residential dwellings. A photograph

of the conversion area shows a residential area containing only houses with no

commercial buildings. The conversion area is zoned "Urban Low Density —Residential,"

the SeaTac Comprehensive Plan classifies the conversion area as "Residential Low

Density," and no business permits have been issued in the conversion area.

Even though Schedule 70 requires that the City pay PSE for the underground

conversion at the rate of $20.33 per centerline foot, PSE refused to perform the conversion

to underground unless the City agreed to pay according to Schedule 71, the tariff for

underground conversion in commercial areas. PSE claimed that the Schedule 70 payment

was not applicable because its electrical system running along South 170`" Street is not a

single phase system, but a three phase system.

PETITION FOR REVIEW - 3

K.\44541\00005\CSA\CSA P328Y

PRESTON GATES & ELLIS LLP
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SUITE 5000
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1

21

7i

g l

9i,

l0

11'

12

13~

14 1

15 i

161

17~

18 i

19~

20'

21 I

22 1

23!

24'

25~

The City filed its Complaint and requested that the WUTC resolve the dispute

expeditiously. On July 30, 2001, the Wi1TC consolidated the City's Complaint
 with a

similar complaint filed by the City of Clyde Hill pertaining PSE's refusal to perfor
m

underground conversion in a residential area under Schedule 70. On August 31
, 2002, the

parties submitted the controversy to the WUTC on stipulated facts and cross-motio
ns for

summary determination. Following briefing by the parties, the WUTC heard oral

argument on October 11, 2001.

On January 28, 2002, the WUTC issued and served the Order attached hereto as

Exhibit A. In the Order, the WUTC granted PSE summary determination in its fav
or,

holding that Schedule 70 does not apply to underground conversion of PSE's electr
ic

facilities along South 170 h̀ Street. On February 14, 2002, Clyde Hill filed a Petition for

Review with this Court seeking reversal of the WUTC Order.

VII. Reasons Why Relief Should Be Granted.

A. The WUTC Order Is Not Supported By Substantial Evidence.

The Order is contrary to the plain language of Schedule 70 —which the WUTC

approved —and the stipulated facts. The City should be granted relief because the WL1
TC

Order "is not supported by evidence that is substantial when viewed in light of the who
le

record before the court." RCW 34.05.570(3)(e).

Schedule 70 provides in relevant part:

AVAILABILITY. Subject to availability of equipment and

materials, the Company will provide and install a Main Distribution

System and will remove existing overheard electric distribution

lines of 15,000 bolts or less together with Company-owned poles

following the removal of all utility wires therefrom in areas which

PETITION FOR REVIEW - 4
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SEATTLE, WASHINGTON 98104-7078
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are zoned and used exclusively for residential purposes, provided

that at the time of such installation the company shall had adequate

operating rights, and provided further that the Conversion Area

must be not less than one (1) city block in length, or in the absence

of city blocks, not less than an six (6) contiguous building lots

abutting each side of the public thoroughfare with all real property

on both sides of each public thoroughfare to receive electric service

from the Main Distribution System.

Schedule 70, First Revised Sheet No. 70 (emphasis added).

There is no dispute that the SeaTac conversion area is zoned and used exclusively

for residential purposes. Flying in the face of the stipulated facts, however, the WUTC

determined the conversion area can somehow be characterized as "commercial" because

PSE's distribution facilities utilize athree-phase configuration. Even though PSE's three-

phase equipment serves commercial areas outside the conversion area, the parties

stipulated that all of the buildings in the conversion area along South 170 h̀ Street are

residential dwellings, the stipulated aerial photograph shows the conversion area is

exclusively residential, and the conversion area is all zoned residential. Under these

circumstances, there is simply no evidence —substantial or otherwise — to support the

WUTC's determination that the conversion area is anything other than a residential area.

Accordingly, Schedule 70 should apply to the underground conversion, and the WUTC's

Order should be reversed.

B. The WUTC Has Erroneously Applied The Law.

This City should be granted relief because the WUTC "has erroneously interpreted

or applied the law." RCW 34.05.570(3)(d). The Washington Legislature has charged the

PETITION FOR REVIEW - 5
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WUTC with regulation of PSE's rates and services. RCW 80.01.040. Accordingly, the

WUTC has the duty to correctly apply the law.

Washington law requires public utilities to charge their published tariff rates. The

statute provides in relevant part:

No gas company, electrical company or water company shall charge, demand,

collect or receive a greater or less or different compensation for any service

rendered or to be rendered that the rates and charges applicable to such service as

specified in its schedule filed and in effect at the time.

RCW 80.28.080. PSE thus must charge only those rates that the Commission has

approved in the applicable tariff. Tenore v. AT&T Wireless Services, 136 Wn.2d 322; 962

P.2d 104 (1998); AT&T v. Central Office Telephone, Inc., 524 US 214, 118 S. Ct. 1956

(1998).

The WUTC cannot permit PSE to charge SeaTac more for underground

conversion than the rate set forth in Schedule 70, which by it plain terms applies to the

undergrounding of PSE's facilities in residential areas. By finding that PSE may charge

the City something other than the rate clearly set forth in Schedule 70 for underground

conversion in a residential area, the WUTC erroneously applied the law.

C. The Order Is Inconsistent With The WUTC's Rules And The WUTC

Has Failed To State Facts And Reasons To Demonstrate A Ration

Basis For The Inconsistency.

The City should be granted relief because the order is inconsistent with the

WIJTC's own rules, and the WLTTC has failed to state facts and reasons to demonstrate a

ration basis for the inconsistency. RCW 34.05.570(3)(h). The WUTC's rule on the filed

tariffs of regulated utilities states:

PETITION FOR REVIEW - 6
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PRESTON GATES & ELLIS LLP
701 FIFTH AVENIJE

SUITE 5000
SEATTLE, WASHINGTON 98104-7078

TELEPHONE: (206) 623-7580
FACSIMILE: (206) 623-7022
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Each utility shall file with the [WLJTC] in accordance with the public service laws

of the state of Washington and these rules and regulations, its tariff or tariffs

containing schedules showing all rates, charges, tolls, rentals, rules and

regulations, privileges and facilities established by that utility for service rendered

or commodity furnished.

WAC 480-80-040.

In disregard of the rule that requires PSE to charge for underground conversion

services pursuant to the terms of its tariff, the WUTC's Order permits PSE to charge

SeaTac more for underground conversion than the rate set forth in Schedule 70. By

finding that PSE may charge the City something other than the rate clearly set forth in

Schedule 70 for underground conversion in a residential area, the WUTC's Order is

inconsistent with its own rule.

D. The Order Is Arbitrary And Capricious.

The City should be granted relief because the Order is arbitrary and capricious.

RCW 34.05.570(3)(1). Agency action is arbitrary and capricious if it is "willful and

unreasoning action, without consideration and in disregard of facts and circumstances."

Brown v. State Dept. of Health, 94 Wash. App. 7 (1999). The WLJTC ignored the

stipulated factual record in applying the law, resulting in arbitrary and capricious action.

VIII. Request For Relief.

WHEREFORE, the City of SeaTac requests the following relief

1. An Order reversing the Wi1TC Order and determining that:

A. The WUTC Order is not supported by substantial evidence.

B. The WUTC has erroneously applied the law.

PETITION FOR REVIEW - 7
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C. The Order is inconsistent with the WUTC's rules, and the WUTC

has failed to state facts and reasons to demonstrate a ration basis for

the inconsistency.

D. The Order is arbitrary and capricious.

E. The Cities are substantially prejudiced by the WUTC's action.

2. An award of costs and attorneys fees to the extent allowed by law; and

3. All other just and equitable relief.

DATED this 25th day of February, 2002.
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By ~.
Carol S. Arnold, WSBA # 18474

Attorneys for Appellant City of SeaTac

PRESTON GATES & ELLIS LLP
70I FIFTH AVENUE

SUITE 5000
SEA7TLE, WASHINGTON 98104-7078

TELEPHONE: (206) 623-7580
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CERTIFICATE OF SERVICE

I certify that I served a copy of the foregoing Petition for Review on Tuesday,

February 26, 2002, as follows:

Greg A. Rubstello (via United States mail)

John D. Wallace
Ogden Murphy Wallace P.L.L.C.

1601 Fifth Avenue, Suite 2100

Seattle, WA 98101-1686

Mary M. Tennyson (via United States mail)

Senior Assistant Attorney General

Office of Attorney General

1400 South Evergreen Park Drive S.W.

P.O. Box 40128
Olympia, WA 98504-0128

Kirstin Dodge (via legal messenger)

Perkins Coie LLP
411-108th Avenue N.E., Suite 1800

Bellevue, WA 98004-5584

Simon ffitch (via United States mail)

Office of the Attorney General

900 4th Avenue, Suite 2000

Seattle, WA 98164-1012

Dennis J. Moss (via United States mail)

Administrative Law Judge

Washington Utilities and Transportation Commission

1300 S. Evergreen Park Drive S.W.

Olympia, WA 98504-7250

Christine O. Gregoire (via legal messenger)

Attorney General
State of Washington
1125 Washington Street SE

P.O. Box 40100
Olympia, WA 98504-0100
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SEATTLE, WASHINGTON 98104-7078
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Carole J. Washburn (via legal messenger)

Executive Secretary
Washington Utilities and Transportation Commission

1300 S. Evergreen Park Dr. S.W.

P.O. Box 47250
Olympia, WA 98504-7250
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Attorney for Complainant, City of SeaTac
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SEATTLE, WASHINGTON 98104J078

TELEPHONE: (206) 623-7580

FACSIMILE: (206) 623-7022
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SERVICE DATE
JAN 2 8 2002

BEFORT: 'Y'l ILA WASFIi1VGTON UTILTTIES AND TRANSPORTATION
coMMlSsroN

CITY O~~' SL~ATAC,

I'etitiancr,

v.

PUGL't' SUUND ~NERG'Y', lNC.

ficspondent.

CITY nf~" GT,YT?E IIILL,

Petitioner,

v.

PUGLT SOiJN~ FN~RGY, INC.

Respondent.

DOCKET NO. LJ~-O1p891

DOCKET NO. YJE-011027

THIRD SUPP~.CMENTAL ORDER:
DECLAR~+,TORY ORDER ON
MQ7'IONS rOR SUMMARY
DL~TERMINA110N

SYIYO~SI.S: The C"o»:n~rss•inra interprets Pt~ge[ Sor~nd energy, Inc. 's tariffSchedule.s

7i) anc~ 71, arrcl r~c~`c~r•mine.s lice trp~lrcahility of the two schedules to portions of

arradersrouncl r-~lncrrtion prvjecls in dhe canes of SecaTac and. ~~lycic Hall.

~ PROG1;EDlNGS: Docket Nn, LJF-010891 concerns a Complaint and Petition for
T~eclaratory Relief' 1~iled by the (:ity a.f SeaT~c on rune 19, 2001. Docket No.

~E~011027 concerns a Cpmpl~int and '!'etiiion for Declaratory Relief filed by the

City of Clyc~c Hill ~~n July I $, 2001. The complaints request that the Commission

enter ~. d~~l1rularyorder, or orders, estAblishing the i~espectiv~ rights and oblisations

of Ll~c cities and Puget Sound Energy, lnc. (PSE) i~a connection ~vitll PS y's

adaninistr~tion of its tariffs Y.~~t pt~ovide for the cor~vexsion of overhead electric

distribul.ion Systems to under~rvund systctns under Electric Tari:Ft G, Schedules 70
cud 71. The Cottitt'iissiUn consolidated Dock~i Nos. iJE-010891 and UE-011027 by
order ~nter~el pn July 30, 2UU1.

01/28/02 MON 16;15 [TX/RX NO 5717]



~OC;KET NOS. UY-0 ~ 0891 and YJ'E-O 1,1027 PAGE 2

z The Parties rcyr~ested tl~nt the Commission resolve these matters on a paper record

including certain stipulated facts.- S~aTac and Clyde Hill filed their respective

Motions for Summary l~elennuiation by August 13, 2001, as required under the

procodural schedule. 1'S~ fled its ~tcsponse a.nd Cross-Motion for Summary

I~etcrmination o1Y August 24, 2001. Se~'1'ac raid Clyde Hill filed their respective

lteptics on August 31, 2QQ1.

3 PA1tTlES; Carol S. Arnold and Lauta. K. Clinton, Preston Gates Ellis, LLP, Settle,

VV~sliinglon, represent Lhe City of S~aTac. John D, Wallace, City Attorney, Clyde

I~Iill,'Washington, and Greg A. Rubstello, Ogden Mtuphy Wallace, P,L.L.C, represent

the City of Clyde 'f Iill. Kirstcri node acid Bill Bue, perkit~s Coic, LI,P, Bellevue,

Washiuston, zepresent Puget Sound Energy. Mary Tcnnysou, Senior ,Assistant

Attorney riener~l, Olympia, Washington, represents Commission Staff.

~ COMMISSION: TI~e Commission dames the City of Sea~'ac's Motion for Summary

Ueterminatioxi on its C;ornpl~int atzd Petition for beclaratory Yudgtnent. The

Commission denies Ciyde ~-lill's Motion for Summary Determination on its

~o~nplaint at~d Petition for Deelar~lory Judgment, The Commission grants PSL's

Cross-11~fotion for Summary Determination_

MFN~O~tA1VDIJM

Te I3acic~ro~~d ~n~ Yrocedur~tt ~Iistory

5 The City of ScaTac filed a. Complciuit acid Pelitioia for beclazatory Relief on rune 19,

2001, tnitistii~g llacket No. UL-010891. SeaTac's pleading raised issues eonccrnifig

the uiterr~elalion ~~d application of PSF's tariff Schedules 70 and 71, which concern

the conversion of overhead c~itifibi~tion facilities to uuderground facilities in

resid~nli~l and can.lnercial areas in municipalities. ~S~ filed its Answer to SeaTac's

(;ornplaint ~.nd 1'ctition ~n .~unc 29, 2001. Later, can July 1g, 20p1, following certain

process described below, tlLe Oily of Clyde Hill filed a Complaint and Petition fur

~ec`,lnratory t'e(ie~tliat raised issaes fact~e~lly ~znd 1c~~11y similar to those ~3ise~ by

SeaTac. The Clyde: Hill an~«er was docl~eted under No, UL-011 A27. Generally, the

Parlie5 clisptite the scope of PSE's acid the cities' respective rights and obligations in

c~nncetion ~rrith tlt~ converyiot~ of cert~ii~ overhead electric distribution facilities to

~u~dei•~;tound facilities,

01/28/02 MON 16:15 [TX/RX NO 5717]



DOCKET N'dS. T.JE-010891 and U~-01 ~ p27 PA~(~F, 3

b 1'he Cornmission, convened ~. joint prchcaring conference iu the SeaT~c docket (f. e.,

Nn. UE-010891), and in somewhat; 'elated proceedinss in DuCket Nos. '[yE-010778

cud U~:-010)11, o~ Apri123, 2001, iii Olympia,, Washi~,gtari, before ~idministrativc

Law Judge Dennis T. Moss. 13ascd on discussioa~s at the preheating conference, the

Commission found that the plcldin~s in Docket Nos. ITF-010778 and UE-O l 0911

pxesenled commo~l issues of fact and law, ~.nd consolidated the twv dockets, '~'he

Commission's resolution of the issues in Docket Nos. U~-010778 and UE-010911

(eonsolidfltcd) is the subject Ufa separate order entered today.

7 1fie Cily of Clyde [dill iiuti~lly sought to dress its case via intervention in Docket No.

Uri-010841. It became app~~rent at the preheating conference, however, that Clyde

Hill should file its own pleading for separate docketing, even though it was also

ap~,arent that r~.ny such docket likely w'oult~ be consolidated with Docket N'o. UF-

010891, As toted above, Clyde Till did file its own Complaint and Petition far

lleclaratoty Relie!`in Rocket No. U~?-011027, and the matter was consolidated with

Docket No. UE-Ol 0891.

t~ T.~iscussion at the pr~hearin~ conference also suggested that Docket Nos, UF~010891

and UC-0 [ [ 027 (consolidatc~i) Ynight he annenable to resolution on stipulated facts

and cross-motioizs foz surnntary determination purstwnt to WAC 480-09-~F26.

E1,ccordi~~gly, a schec~ulc was set far such process. Un August 2, 2001, the Parties

filed their Joint Staten~.ei~t of lssu~s, Stipulations of Fact, and Stipulated Exhibit List,

On Aii~;u9t 13, 20U 1, ~eaT1e and Clyde Hill filed theiz' respective Motions for

Siuntn~ry Deternv~ation. PSI~~ filed its Response to Motions for 5umia,ary

Dcterminatiox~ and Cross Motion for Stemm~ry Determination on August 24, 2001,

SeaT€~o filed its iZeply on August ~ a, 2002, and Clyde Hi11 filed its reply on

September 4, 20Q] , The Commission heard oral argument on Octc~b~r 11, 2001.

A~. ~iycussian and llecysi~n

A. G~uvcr~~i~tg Statucefi, Rule•, and 1"ariffs

9 S~hedule9 70 attc~ 71 of PSE's Electric 'Tariff Cyr roc attached as Appendices A and R

to ihi~ Qrder.

10 '1~e foll~win~ st~t~.ites 2nd rules are most central to our consideration of the m~.tle1•s

raised by the Parties' ~le~dizigs and motions;
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ItCW 80.O1.0a0 Gener~~ Powers aad Dutics of Commivstion.

The utilitics and transportation commission shall:
***

(3) Re~ul~te in the public interest, ss provided by the public service

taws, the rates, services, feciliiies, and practices of all persons

cn~a~ing within this state in the busines$ of supplying atiy utility

service or commodity to the public for compensation, and related

aclivilies; including, but nol limited to, elccixical companies ... .

X30.28.010 Duties as to rates, aervices~ and f~ciliHes ... .

(1) All ch.~r~cs made, demaxided or received by any .. ,electrical

company .. , fot' .. _electricity , , , , or for any service rendcrecl or to

be rendered ui connection therewith, shall be just, fair, reasonable and

sluff c~e~nt.

(2) every , ..electrical company ...shall i'~u~ish and supply such

service, instrtunentalities And facilities as shall bo safe, adequate and

cfFicient, and iia ail respects just and reasonable ~

(~) X11 ~r~tles and regul~tior~s issued by any ...electrical eampaaiy . a .

affcctin~ or pertaining to the sale or distriUution of its product, shall be

just ai~c~ ~•eirs~eiab(e.

80.28.020 C~~mm~ission to fix just, reasonable, and campensat~►ry
rates.

PAGE 4

'Ve~~ienever the commission shall find, after a hearing had upon its own

rnption, or u,~oti con~plaiilt, that Lhc raps or charges demanded, exacted,

~h~g~.d mr ~o~t~'Gtecl by any ~ e . ~1~ctric~~ company _ , , ;for ... cl~ck~~c~ty

..., car in connection therewith, or that the rules, regulations, practices ur

ccmtr~cts :~ffccting Stich rites or charges ire unjust, unreasonable, unjusiiy

discriminatory or unduly preferential, or in any wise in violation of the

provisions of the law, or that such ~•at~s or charges are insufficient to field

a reas~n~ble coinp~;nsation fir the service rendered, the connntissioii shall
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determine the just, reasonable, or sufficicni rtes, charges, regulatioiLs,

pr~ctic~s or contracts to be thereafter observed and in force, end sha11 !ix

ilia same Uy order.

80.28.080 Published rates to be charged exceptions.

No , , , electric:~l company ..., shall charge, demand, collect or

receive a ~,rc~ter or less or different compensation for any service

1'endercd or to be rendered than the rates and chatge~ applicable to

such st'rvicc as specified in its schedule filed and in effect at the

limy .. .

No ,electrical company shill extend to any person or

corporniion ~n~ Form of contract oi' agreement or airy rule or

regu]€~tioii or any privilege or facility except such as are regularly

~d iuiif~rnily extended to all persons mnd corporations vender like

C![C11111S1i11]CCS.

80.28.90 Unrc~isonable ~referen~c prohibited.

No _ . ,electrical company , _ ,shall make or grant any undue or

unrcasonlble preference or aclv~nt~ege to any person, corporation,

qs Incalily, ai• to any parlieul~r description o~ service in and+ respect

wh~tsocvcr, or subject any particular person, corporation or

locality or any particular description of scre~ice to quay undue or

viit~e~sonable prejudice ~r disadvantage in any respect whatsoever.

80.28.100 lute discrimination pr4hibitcd—exception.

Nn ... cicctrical compa.~iy ...shall, directly or indirectly, or by

any special r1te, rebate, drawback or other device or method,

charge, derazar~d, collect or receive f~ona any ~ers~n car ~cozPozatian

a grcatur o~ ~~sS coni,~eiisatian ;for , ..any service ren~ie~ed or to be

rendered, or in connection therewith, except as authorized in this

claapler, than it charges, demands, collects or receives from any

other person ox corporation for doing a like or contemporsineouS

ser~+ice with respect thereto under tlic same or substantially similar

circuinskances or conditions.
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!1 TZCW 34,05.13 establishes our authority to conduct adjudicatory proceedings.

RCW 34.Q5.2h0 and WAC 480-09-230 establish our muthority to enter declaratory

orders and establish eerlaiil process related to our consideration of petitions for

5uc11 relief.

lz WAC 480-09-42fi provides that parties to an adjudication may file motions for

summary determination. Pwrsuarit to WAC 480-09-~F2G(2), a party requesting

summary dctcrn~ination must show that "the pleadings filed in the procecdxn~,

toget~ier with any properly admissible evidentiary support, show that these is no

genuine issue as to any material f~tet aad the moving party is entitled to sununary

determination in its i'a~vor." The Commissiot► considers motions for summary
detcrminition wider "tho standaz~ds applicable to a motion made raider CR 56 of

the civil rules For superior court." 1'd The civil rules provide;

1'lic juclgmenk soubht shell be renc~ereci forthwith if the pleadings,

dePositirnls, answers to interto~atorics, and admissions on ii1o,

together with the affidavits, if and+, show that there is no genuine

issue a~ in any material fact ~~nd llaat the moving party is entitled tQ

a judgment as a matter of law.

CR Sb(c). A ~r~aterial fact is one of such nature that it affects the outcome of the

liti~;~tiou. Ure~x~er Ha~'hnY 2000 v. S'eai<le, 132 Wn.2d 267, 279, 937 P.2d IU82

(1997).

B. I..e~;~l Standards and ~1nal~tica] rramework.

13 ralecl and ap~rovcd tarii~s such as Schedules 70 and 71 have the ;force and effect

of st~tc la~+v, General 7e1. G'o. v. C.i1y ofBothcll, 105 W~t.2d 571, 5$5 (1986).

Whciz, as hcr~, parties clispl~te what pariicu]1r provisions requz~e, we nnast look

first to fhc plain me~iiin~ of the tariff Nat'l Onion Ins. C.'v. V. PTdgCI POWL~7•, 94

Wa~►. App. 163, I71, 97Z P.2d 4$~ (199n). If the tariff ]an~;uag~ is plai~x and
«n~riabiguoias, there is rio need ko resart to rules of construction. Whutcont C'ounly

v. Redlingharn, 128 Wn.2~l S:i7, 546, 409 P.2d 1303 (1996);1%'ood~S'ervs. UfAm. v.

Rnyrtl Heights, 1'nc., 123 Wn.2d 779, 784-85, 871 P.2d 590 (1944); Waste

Mana,~cnzen~ c~fSecrlIle v. Utilities ~ Trgn,sp. Cornnt'n, 123 Wit. 2d 621, 629, R69

~',2d 1034 (19 4); Vita Food Prvcls., Inc. v. S"tale, 9l Wn.2d 13Z, 134, 587 P.2d

535 (~97K), [~'~he tflriff language is ~►ot plain, or is ambiguous, the Commis~ian
may examine tl~ic legislative lustory at►d other evidence to determine tk~e ine~ning
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~,Ctlte t~rif~'ar►~~ how it should be applied to the facts at hand, in interpreting an
ambiguuu5 t~ri ff the Commission is like a cowl interpreting an ambiguous statute,

As tlic Gourt says in l~hatCom County:

If tl~e stati~te is atnbi~uous, the courts must construe the statute so

as to ef'fectua~e the ]e~;islativc intent. Tn so doing, we avoid a

]iterol re~din~ if it wo~dd result in unlikely, absurd or strained

consequences. The purpose of an ~naclment should prevail aver

express but inept wrording. The court must give effect to lesislaiive

intent cictermincd ̀ wilhitt the context of the entire statute,'

Stalut~s marl be intei~reted and co«struecl scy khat all the language

used is given effect, with no portion rendered mea.aingless ar

superili~ous. 'lie melr►ing off' a particular word in a statute ̀ is not

~lcanecl fz'4m that word alone, bec~uye our purpose is to ascertain

le~~islative intent of die statute ns a whole.'

128 W11.2d at 546 (citations omirted); sec Cily ofSe~lRle v..Dept of~.drl, 136

Wn,2d 693, 701, 965 Y.2d 619 (1998).

C. SuF)st.►ntiwC ~SsuCs

14 '1'lie central issue in this c:onsolid~ted proceeding is whether PST's sched~lle 70

(governing the conversion of ovetl~ead facilities to underground facilities iti

reside~nlial are~~s) or Schedule 71 (governing conversion of overhead facilities to

undcrbrowzd P4icililies in cotnm,ercifll and certain other areas) applies to all ox

portions of certain projects pl~~ned or underway in the r~speclxve cities. The

materiel Facts ~.ro undis~~uted.

L Stipulated Facts Related to ScaTac.

IS SeaTac and PSG stipiilat~:cl to the following facts in their Joint Statement of

~ssxics, Stipulations of Fact, afid ~ti~ulat~d Exhibit Y..,sst £i1~d ~i~ Au~~sst 2, 200

1. The Cily of SeaTae ("Seai'.~c") has requested and pS.F, has agreed to

canvcrl its overhead facilities along South 170°i Street between 37~~'

Avcinie So~rih and Milil~ry Road South (the "Sea'~ac Conversion

Area") to ttiaderground.
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b. S~~Tac claims that pSE should undertake tl~e convers
aan under the

terms of Scheclul~ 70, wlule YSE c]aims that Schedul
e 71 applies to

the conversion.

c, South 170t1i Street is ~ collector arterial that provides acc
ess between

MiliLar~ R~~d South and International Boulevard (~Tighw
ay 9g), as

well as SeaTac Airport', ~niernational Boulevard and SeaTa
c Airport

are cotnmercial arefls. l'he buildings currently l
ocated within the

SeaTac Con~vcrsioai Area arc residential dwellings.

ci. Stipulated exhibit A is a true vnd correct copy of th
e aerial photograph

identili~d ~s "South 170 'Street Phase 2 Improvement
s Project Area."

~, Stipulated 1~xhibit I3 is a true at~d correct cppy of 
the ina~ identified as

"City of ScaTac Z,oning."

f. Stipulated Lxhibit C is ~ t~vc and c~~rrect copy of 
the map identif ed as

"City of SeaT~~c Coinprehcnsi~re Plan."

~. pSE's e~cist►ng ovcrtiead distribution system in the SeaT~e Conversion

,A,~ea is a thrce~ghatie fc.edcr system, ~,ot a singlaphase sys
tem. The

service lies from the distribution system ate single-phase.

2. Stipu~aked l+acts Rcl~teng to Clyde Hill:

1'AGF 8

IG Clyde Ilill and PSE stipulated to the ,followuig facts in
 their Joint Statement of

Issues, Stipulal.~ons of 1 ~~ct, and Stipulated exhibit T.,ist f
iled on August 2, 2001:

a, '~'h~ City of Clyde Hill ("Clyde Hill") has requested
 that PSE convert its

overhead f~cilitics to under~~rnuiid along 92nd Avc
nuc N,~_ between

appruxiinaiely N,F„ 13th Street and N.L. 20th Street, along
 N.E. 13th Str~~t

i'rom 92nd Avenue N.~, e~stwacd to the e~~d of N. ~~. 13th
 Street, along N.E.

Ella Street frown 92pd Avenue N.E. In 94th Avenue N.E.,
 a]ong N.E. 20t1~

Street frutn,jusl west of 92nd 1lvenue N.F. to 9th AVeraue
 N'.E., along 94t1~

Avenue N.L?. from N.r. 1 nt~i Street tp 1pproxitmately N,E, 21st Str
eet, and

~idng ,private drives f~nc~ throu~la pr1v~►te ~roperty ruiuung past of and

perpendicular to 92nd Avenue N.L, and vrrest of and perpendicu
lar to 94th

1~►venue N.[~. ("Clyde Hill Project")_ Slapulated exhibit D shows the details of

the locations ~~f~'aeilities that Clyde I~~ill wishes to coz►vert to underground.
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U. PSE has agreed that facilities iu the following conversion areas within the

Clyeie Hii1 Project sli~uld be performed under Schedule 70: 1~.~. 131h

Strcct from 92nd Avenue N.~. eastwaxd to the et~d of N.E. 13th Street,

N.L. 20th Streel from just west of 92nd ,A.venue N.~. to 96th ,A,venue N.E.,

ar~d alo~a~ 9hth Avenue N.E. from N.E. 19th Street to aPproximateiy N.F.

21 sl Street. See ~x~iiUit A, pink lu~hli~hting, PSE's existing overhead

facilities i~ these areas aze a single-phase system.

c_ NSF elaiins that facilities in the following conversion area should be

performed under Schedule 7Y: along 92nd Avenue N.E. between

dPP~oxiinately N.L. 13th Street and N.L'. 20th Street, See Exhibit D,

yellow highligl~tiri~. PST's existing ovexhedd facilities along 92nd

Avcnutc N.F,. m•e a three-phase seeder system, not asingle-phase systcni.

d. PSL claims that facilities in the fullowin~ conversion araas are not subject

to either S~licdule 70 yr Schedule 71, and shotild be converted only if

Clyde Hi11 pays 100% of the aci~lal costs of the conversion: along private

drives and through Privatz property rurming east of and perpendicular to

92nc1 Avenue N.~. t~.ud west of anel Perpendicular to 94th ,A.venue I .L.

See Exhibit ~, green highlighiin~. PST's existing overhead facilities in

these areas arc located on PSE erisements, or by invitation of the property

owner, anca th~r~ is »,o public thorou~ghl'are in these arias_ Clyde I•Iill

c]aiins that Schedut~ 70 is applicable to these facililie5.

w, Clyde IIiII consists of arpro~imalely 2,900 residents and 1,100 households.

'1'~iere are tvvrn commercially developed lots within the corporate limits of

the City Anti certain public and private schools and churches and city

buildings, X11 ofwhic)~ are located outside the conversion area and ~.,iA

boundary anc! receive electrical service i'rom service lines outside of the

conversion .~rca and T.1D boundary. The commcrcialXy developed loi.5

contfli~~ a has station/coiiveiuence store and ~ Tully's Coffee shpp.

~. 1'h~ Clyde ~Cill Pxoje~t prose after a n~igtabo~k~aod of at~out lU0 hor~e~ i~ €~

cunti~uous location pctition~d the City Council to form a local

imProvem~nl district (LID) fi r the Purpose of burying the utility lines acid

installing street lighting in tl~e Neighborhood.

g. 'r'hc City paid PST $4,OpQ.pp for developing a s~:t of pre)iminary design

plauis.
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h. Un ]unc 22, 200p, PSF provided to Clydc Hill PSE's estimate of the costs

of the conversion for the Clydc ~ii11 project based on YSL~'s assertion of

the applic~tioii of Schedules 70 and 71, as described above. Stipulated

Exhibit F, is ~ true and correct copy of PSE's Project Estimate for Clyde

~Iill d~.tcd June 22, 2000. Clyde IIill advised PSE that it disagreed with

PSR's posi tiai, and that it felt that Schedule 70 4pplied to the entire

Projoct.

i. Approximately one year later, on June 12, 2001, after a public hearing, the

City (council passed Ordih~nee No. 836 (Stipulated E~thibit r) creating the

Local Tanpa•ovement llistrict loo. 2001-01 for the conversion of overhead

to undergre~und facilities end ordering "the making o~certain

imProvemc~its consisting of the tu~dergrounding of overhead lines as

described ~n the property owners' petition therefore, to iliclude such proper

appurtenances, if any, as may be detem~ined by the Council."

j. Tht'. total area within the boundary of the LID is <pned Rl Residential and

is developed with single faunil~+ re5iclenti~l structures. Stipulated Exhibit

Ci is a true and correct copy of the City map dcpicUng the zoning of the

LILT :uid boundary.

~S. The buildings currently located within tine Clyde IIill Project are alt

resic~~ntial d~uvcllinss.

1. The el~clric;~l distribution lines proposed to be converted to under~ro~nd

iia the ILIA ~,rc 15,000 ~volis oar Xess,

3. Coxn~issinn A~,~.lysis and Decision.
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a. Wf~ich rate sc/rednle applies to three pl:ase lanes

tuiining through recide~tiad areas?

17 1'lic cities ~.rguc that Schedule 70 is uiiambi6'uous and applies to the facts
 by its

plain terms. They focus on the n:sid~ntial cl~aracter of the land-utia on
 property

adjacent to dig roadv~rays as the sole criterion by which the Commission shoul
d

define the cl~l~,ge "in ~re~s which are coned and used exclusively fpx residential

purposes." Sittcc there is no dispute that the land-use within the area whe
re

ttndcrsroundi~tg is to occur is residential, the cities argue it follows that Sche
.~t~le

70 applies.

18 1n t~ similes' vein, the cities argue that Sche.~iule 71 does 
not apply because the

residential eharac~er of the Iand-use adjacent to flee undergrounding proje
ct means

the project does not meet the Schedule 71 criterion: "areas of such mui
ucipa.litics

which have electrical Ioad requirements ~vhich arc compEurable with developed

coinxnercia! ac~as."

PSi's arbues that the tariff contcmplateS looking beyond the land-use in the

Cotrversion Area to cleLermine whether there is "exclusive" residential use. PS
E

argues ti~at the character of the infrastructure (t~nlh the roadway and th
e electric

system) also is a key criterion. Thus, PSG argues that because the roads an

~rter~al collecti~rs, which connect commercial teas that require three-phase

power, and bcraus~ the facilities are athree-phase distribution backbone
 system

that ruts along lhc)4~° roadways, the areas in question are not "used exclusi~
+e~~r for

residential pur~~~ses."

20 PSR also argues that the tn~•iff lansuage is ambiguous, end that it is appropriate 
to

look beyond the words to the legislative history_ "i`he "legislative history" ~'S
l:

focuses on is rite evidence sold analysis that were used to detennine tli~ c
urrent

rates end charges, wliicli r~vcre based un the cost vFundergroundin~ single-
~h~se

f~cilitics, acid ~vhi~h expz~Lssdy ~x~la~ded tl~c sisnifi~~ntl~ kaigher ~~st off'

tindergrounciiti~ threa~►lias~ fa~cilaties. PSL~ urfies us to infer from this history that

Schedule 7Q d~~es not end was never tticant Co apply to the under~roundi
~g of

three-phase distelbUt1011 5ySCt',h7S,

~1 PSG argues t[aat Schedule 71 ~pplxes because the enbineering chazacteristics o
f the

cii~lxi~ulio~ti sy.~i~m aloia~; these roadways ase dictated by the existence of
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conuncrc{~1 elcciric load requirements (i, e„ d~ree-phase power) at or e or both

ends of the aricrial collector roadways. Tlius, PSL~ argues, the project falls r~vilhin

t1~e scope u1' S~;heclule 7'l's "areas of such mrtnicipalities which have electrical

load requirements which arc comparable with developed commercial azeas." PSF

conte»ds th~.t it does not m~~ticr whether the commercial arias served by the ihree-

Phase system arc adjacent to the project area, as in the SeaTac case, or in some

other part of tl'i~ community, as in the Clyde Hill case.

z? We find tl~►at 1'SL:'s tariff Schedule 70 suffers from ambiguity. Viewed from

di!`C~rent pertiPectives, as tli~ parties fiave here, the schedule-applicability

lan~;uAge of issue could reasonably be interpreted to mean quite different thins,

IoAding to entirely different results wlieu applied to the fads at hand. 1'ha

language in Scc~ion 2 of Schedule 70 that defines the ~vai}ability of the r~.te

schedule iri LermS CAE "areas which are zoned and used exclusively for residential

p~.tr~oscs," if viewed strictly from a I~tnd-use perspective in tl~e context of the

stipulated facts, supports the interpretation argued by tha cities, When we

consider, however, that the rate sch~dulc does not concern the govcrn~tnce of

land~use, but rather the go~verna~ic;e of services provided b~' an electric utility, the

i~~tcrprctation argued by PSE is at least equally plausible,

z~ ~'ruided by the principles stated in WT~cr~enm County, supra, and reiterated in

numerous Washington supreme Court cases, we conclude that PSL's

i~~terpretatiotl is the inotc rcasona~le of the two. Speci6ca11~, we find that the

ctile,~aon "used exclusively for residential riurposes" in Seetion 2 of Schedule 70

refers to electrical chaxacl'eristics as well as land-use characteristics. Yn phis case,

ilie three-phase feeder IinLs that run ~lon~; 170'h Street in SeaT~e, and along 
92nd

Avenue in Clyde Hi11, are stipulated to be present in those locations to si~p~ort

YSL's distribution o!'ele~iracity necessary to meet commercial load rcquirer~ients,

The :areas in cY~testion, tlnis, arc not used exclusively by PSL for residential

l~~x~poscs but, l•athec, arc used by PSF, ~cir commercial purposes. Il f~l)ows that

Schedule 70 d«es nnl aPl~ly fc~ the underbrounding projects along 170 'Street in

S~aTaL, ftnci <dl►>n~ 92"`~ Avenue in Clyde Hill.

r~~ l~lternativ~ly, the uridex~rc~u~din~; projects along 17Q~~' Sired in SeaTac, and

alo~~g 9~"d Avcsnue in, Clyde Mill are in azcas of the respective municipalities that

leave ̀ 1Cctricz~l lU~tcl requirements that arc "comparable with developed

COmmeCCi~l f~Tcas." Our focus, again, ~s ot~ PST's use of the right~o~ way, or area

cilotxg the risht-of-way, 1'ar purpcises of electric power distribution. Elie presence
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of commercial load requirements in various geographic locations in and
 around

the specific prujoct locations r~ui~~s that PSE install three-phase f~~ders a
long

specific routes. The routes at issue were selected as suitable aor that purpose a
nd

PSE uses those routes to provide power to meet comrnei~cial load requirements,

Thus, Schedule 71 applies by its tens to undergrounding projects in
 the locations

~t issue whether one interprets die route as "cotnm~rcial" or as an area that has

"electrical load requirements which pure comparable with developed commcrci
~l

atd~S."

ZS Coinpellin~; support for our interpretation is found in the legislative history

~iovicled by Mr. Lynn Logen in his aFfidav'it and in Addendum 9 to his alridav
it_

in support oFthe tariff when its rate was last revised in 1984, P5E submitte
d a

cyst study. ~'SE initially conxpiled the costs of undergrounding Projects in six

~eograplucal areas. ̀ 1'wo of these areas, however, ~vvere excluded from the cost-

sh~dy because they contained three-phase facilities. The costs to underground the

remaining four areas, wluch contained only singe-phase facilities, fonned the

basis for th,e rtes in Schedule 70 of $20.33 per centerline foot. T
he ele~r (and

only) inference ~o be drawn is that Schedule 70 was not intended to covex tht'ee~

plisse facilities regardless of their location. Indeed, if Schedule 70 were read to

include three-pl~~sc facilities, iL could npl be said to reflect fair, just, reasonable,

and compe~saiory rates, because the oost,sludy does not support applicaiiot~ of

the $20.33 rates to U~ree-phase facilities.

~~ in light nEthe relative cost,g associated with the two types of conversion work

(i.e., single-pJyase and ihr~e-phase), it is lo~*ical and reasonable to apply Schedule

70 to single-phase conversion work and Schedule 7a to three~phase conversion

work, Mr. T,a~;en ~efili~ed that:

PS£, ]las estimated that the total cost for die Se~Tac Conversion

will be $454,870.OQ. If the e~ci~tin6 overhead system were a.

siaigla-Xtit~asa ra~l~~r than a ihre~-~,ht~se system, P5E estimates that

the ~;c~st cif the conversion would be $2 2,632.39, Similarly, I'SF

his cstinsatcd that tl~e total cost for convet~tin~ the existing

c~verhe~►d f~cil~ti~s along 92n~ Ave. N.~. in ~:lyd~ Hi11 will be

$382,521. if the existiil~ overhead system along 92°d Avenue N,F,.

were a single phase system, ySL estimates that the cost of that

conversion would be $194,107.37.
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Icl, at ¶ I1. Tlius, iu tl~e case of the Se~Tac project, the cost for converting the

three-ph~isc system to underground is more than twice the cost that would be

incurred were This ~ single-phase system. The difference for the Clyde Hill

project is slibt~ily less, but of a similar ma~nitud~.

z7 Our intctprclatio~~ is rooted in the subject mallet of the tariff (i.e., the appropriate

tale 1`or an electric company's service) and its legislative histoxy'_ This

interpretation is also consistent with the way the tariff has been administered since

ils inception_ Mr. Loscn testil"ied that, as the person respt~nsible for the

admini5lralicm of Scliedulcs 70 and 71 for the past eleven years, he has

consistently intc~-preted Schedule 70 to apply only to conversions ofsingle-plisse

disi~ib~r~ian systems to undersround, and he has consistently► interpreted Schedule

7l to apply to canveisions oFthr~-phase systems to underground, regardless of

W11vtIleT the tI1CCC-phase system has been located in ati area t)~at is residential in

texins of its zoning and land-ttse, I.ogen ~Iffidav~t u~ ¶13. Mr. ~ogcn teslif~ied that

he is "not awat•e of any cases in which three-phase systems have been converted

to u~lderground under ScFtedule 70." Id Thus, our interpretation of the tariff

langriage in a tivay that is consistent with the 1~istory conccming tine administration

of these rate scheclttles, which has been continuou,Sl~► subject to our ov~rsigh;t,

incidonlally pt~clucies assertions of discrimination and undue preference.

b. Dogs Schedw/e 70 apply ~iy its terms or by injerenee lu the

ptivatL► drives ire G7yde Hill?

2~ 'Curnin~; to the additional dispute tXaat is limited to the Clyde HiII matter, the City

contends iliat TSC is rec~uii~cd to treat the entire "conversion area," including

public ruads artd private drives, u~~dcr ~. single rate schedule, Schedule 7p, Clyde

dill's iniii~l argument is sufficiently brief to quote in full (underlining in

original}:

Se~iedulc 7() a~lic%ti lc~ the work to be performed in private

c~as~rr'~i11~: an~~ 6ilnn~; 92"`~ Avenue I~IE that ~s part of the cone~~x-sio~a

~re~ bc~~use it is ~axt oFtlle "conversion area." Tlie "conversion

area" n1.ccLs X11 Of the criteria of Section 2. Even that portion ofihe

conver;;io~l axes described in Stipulated Fact No. I2, where the

c~cistin~ averhe~d )ii~es mre within easements along private drives,

are within the clear language and criteria of Section 2 o~Schedule

70. Thy conversion area is clearly greater than one city block iu
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lengil~, There is nn language in Secilon 2 that provides for

segme~ttin~, or breaking down, a contiguous convCrsion ~rca into

suiallee sesmctits for purposes of applications of the tariff.

ThexeF~re, there is no basis in Section 2 to reasonably argue chat

the priv~.te drives are to be evaluated separately from o1,l~er

segments of it~e conversion areR.

In sum, X11 of the conversion area comes within the clear scope of

coverasc of Schedule 70_ There is no ambiguity in the language of

Schedule 70. 'C'herc is nn legal bttsis for the Commission ~o go

he~+ond the clear la.n~uase of Schedule 70 to ascertain the WtJTC's

intent when it approved the tariff.

2g PS$ responds that it is entirely appropriate to treat different portiaxis of the project

under difEercnt schednlcs, depending; o~x the character of tha roadway aad the

electric system. ~'SE argues that it historically has inte~reted Schedule 70 td not

apply tU priv~le drives because neither a private landowner nor a n~uni~ipality can

rcquin PSE to widet(;rouiad facilities where PS$ has an easement or presariptivc

ribht_ PSL argues that Schedule 70 sets the terms and conditions only for

unclergrhu~ndi~i6 of facilities that could potentially be subject to mandatory

undc:rgroundin~; that is, facilities located in public rights-of-Way. PSE argues that

it has the sole discretion vvl~ex~ its facilities are on private property to decide

wl~ethcc, and oii ~uvh~.t teems, to under~tound, il'requ~sted. PSE argues that no

1.ariff is tequii•cd to permit it to cliarg~ private Pm~erty owners, or mw~icipalitics

requesting undcsgroundin~; ott privnte property, 100 pe~'cent of the costs.

3~ YS~ also argues lhak to interpret Schedule 70 iv apply to PST's ~ac~lities located

vn private pro~►criy would be contzary to the tariff language inn Section 2 t~iat

refers to "public thoro~,Y~hfares." YSL argues Lhal iCSchedule 70 is deemed to

apply to Private drives, it wit! not be ably tc~ c~i~rge any rate because the rate

lan~u~.ge in Section 3.b. of the tariff refers to "$20.33 per ccnterli~ie foot of all

puhla~ tl~vroughfa~cs."

31 Clyde I3i11's logic su~lfi~rs front a bc~c~kslr~ipping circularity (private drives must be

convcrle~l at the Sched«le 70 rite if the private drives are in a conversion area

s~ibjeet to Schedule 70) and does not reach the question at issue: ~uvh~d~er private

clriw~s fall within the scope of Schedule 70, Clyde ~lill's arsument Gin only hold

i L we end that ~ "conversion area." compt~ises all work within a gi~+~n geographic
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area over a giti~cn period of time, ar~d that once a "conversion, area" is defined, all

work within it mL~st be ~l~arged at the same (presumabl~ lowest) rats, regardless

of whether tlae nature of tie la.n.d and eleclric~,l use is conun~rcial or residential, or

on public thor~~ughfares ur on private delves.

~Z As our discussion in the previous section makes clear, it is not only rational but

~ecsss;~ry that undergrounding work be c~egmented into different functiouml and

rate categories--nacessar~ in order to accord both Schedule 70 and 71 their fu11

and cornplemeniaty serapes, tu►d necessary in order io align the rates with the

underlyins cost-studies that were used to support the schedules when they were

first established. Whether oize calls this sc~menlalic~n separate conversion areas

with separatE rates, or one conversion area with separate gates, is a difference in,

semantics only_ It is die character of the lanes acid elechica.l function that

determines whether ih~ rate ch~r~ed is covered by Schedule 70, Schedule 71--~-ox,

as Pu~~t argues, nn schedule ~.t X11.

33 The clear lansuagc of Schedixle 701imits its scope to a,r~as that are a) at least one

city block in len~;lh, or b) absent city blocks, at least six building lots abutting

either side of a "public thoroughi'are_" The parties have stipulated that "there is

no public tho~toublifare in these azeas," so ihe~r have stipulated to facts thal by

their explicit tcitiiis c~uinol qualiFy under (b). '1'licsc same stipulated facts, we find,

preclr~de application ctf (a), because city blocks are along public streets and xights-

oFway, which must also be "public thorauglifares." We do not believe "city

black" can be read to mean an abstract length aloii~ something other Haan a public

street or right-oC ~cray, b~°cause the lal~~uage in (a) clirecls ihcat in the "absence ol•`

c;ily blocks" (wl~ic}~ to us implies the ph~sic~xl presence, in general, of city streets

or rights~of•-way that form "blocks," not an absiXact length), the laiisuase in (b)

controls. Tha4 is, there ~~re riot three alternatives: a real city block, a private drive

al lest the len~tli of ~ city block, end a public thot~oLxghfare with at least six

building lots oat either sidL. These are only two altcrnati~es, and private drives

must fit within t~~c dclinition of "public thoroughfare" to q~aliCy. Alsa, only by

raadin~ i;he la~►~;~ia~e a.~ w~ have, does the r~t~--$2033 per center)ene foot ~lo'a~

t~ic,~~i~hlic d~~?r~~u~~F~fg1"E-7T1~LIC,C 5CK1SC~ and cover all situations under Schedule 70,

?~ There is no definition in Schedule 70 of "public thoroughfare," ~n other contexts,

(c.g., S~hedul~; 85, which governs line extensions), tl~e term encompasses private

l~~td that has ci;rtain aspects i'unctionally similar to public roads. In a future case,

~r in a new tare f!' filing, r~ve may have the opportunity to review the appropriate
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definition of "~«lalic tht~r~u6hfa~e," for purposes of Schedule 70. In either event,

we could contemplate one or more factual situations, which might inform such a

review. Ytere, the stipulated facts prr~c:lude any discussion of what cortstitutes a

"public thc~ra~~blif~,re" bec~.use the parties stipulate that there is no public

thorou ghfuc.

~s r1'ot being ~ "city block" or a "public thoroughfare," the private drives in question

do not fall L~der Schedule 70, so we deny Clyde Hill's petition for declaratory

j~idgmieut llaat Schedule 70 applies, and we grant Pug~t's motion for a

determination tlist Schedule 70 does not apply,

36 7'he remaitun~ 4ucstion is whcthc~, since Schedule 70 does not apply, we must

~ranl Pug~l's crass-malion askuig us for a stunmary determination that the

customers uii the private drives in Clyde Hill (or the City, on their behalf must

Ply 100% of t1~e costs. There was very little briefing on this question (none by

Clyde bill), as the parties were more focu,~ed on whether Schedule 70 applies,

We find t~~.t Puget should be ~bl~ to recover its costs under the facts of this case

1'or discralyon~ty under~;rounding activities that fall outside the scope and

proscriptions of any existing tariff. We caution, however, that our ruling is

limited to the byre-bones fgets of this case_ The great vAtiety of easements and

other ~rrangemenis re~peeting privr~.tc lands may admit of other treat~nent, in

other situation., de,pcndinfi on 1.hc facts and applicable tariffs.

FINDINGS OF FACT

s7 I~avinb discussed above all matters material fio our decision, and having stated

sciicr~l findings and ca~clusions, the Goiiunissiont now makes the following

siunma.ry findings of fact. 'Phase p~tliofis of the preceding discussion that include

Stil~ti►lated facts and other findiii~s pertaininb t~ the ultimate decisions of the

Co~naaission are incoipoxal~il by this reFerence.

3<4 (1) '1'hc Wttshii~6ton Lltililies ~nc~ T~'ans~oXt4tiort C;ommisslon 1s ~,aua a~~n.cy of

the State of W~shingt~n, vested by statute with aufl~ority to regulate rates,

~.t~cs, r~~ul~tions, practices, and accoun~5 ofpublic service companies,

includiii~; electric companies.
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3~ (2) `l'hc pl~;ad'tngs ailed in this proceeding, together with the evidentiary

support provided by the parties' fact stipulations, affidavits, and ocher

documents, show that there is no genuine issue as to any material fact.

CUN~LUSIONS OF LAW

ap ~I~vin~ disc~xsyed above in detail all matters material to our decision, and hs~ving

staled general findings and conclusions, the Commission now makes tk~e

Following summ:uy conclusions of law. Those portions of the preceding deiayl~d

discussion ~h~t state conclusions pertaining to the ultimate decisions or the

Commission a~•e incorp~~rated by this referznce.

4~ (1) Tlic W~shin~l~n Utilities and 1'ranspo~tation Conunission his jurisdiction

ovex the subject matter of, end all parties to, these proceedings. Title SO

RCW.

42 (2) PSE is ~ ̀°Public service company" and an "electrical company" as ihpse

terms nre defined in RCW 80.04.010, and as those terms other~uvise xn,ay be

used in Tilie 80 RCVV. 1'S~ is e~ga~;ed in Washington State in the

business of supplying utility services and convnodities to the public for

com~onsation.

43 (3) YSE is +>niitled Lo jnd~mcnt in its favor, as a matter of law, that Schedule

71 aPPlies t~ the unclergraund relocation of existing overhead electric

distribution facilities that sue located in Lhe ~eaTac end Clyde IIil1

Coii~'Lrsigr~ Areas a~~d arc part of PSF's three-phase power distribution

system.

a-~ (~) PSF is entitled to,jttdgmertt i~ its favor, as a matter ~f law, that Schedule

70 does nal' apply lu the iindcrgrotmd reloeltion of existing overhead

electric distribution fzcilitics that are part of PSL's single-plisse power

distribution systcni located ~t~ the Clyde Mill Con~v~rsic~n Arca on private

property alongside ~rivale rpadways.

d5 (5) PSE is cntitlecl to recover fully the costs it incurs in connection with the

tinder~r~wtd rtc~ic~c~tion of existing overhead electric distribution facilities

tl~~t are part of YSE's single-phase power distribution system located in
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the Clyde Hill Conversion Area on private property alongside pri~+ale

roadways.

OYtDER

~~ THE CO1V,(M~SSION ORU~lZS'lliat PSE's iarifCSchedule 71 applies io the

conversion of YSL's overhead facilities along Sotrth 170~h Street between 37~'

Avenue South and Milit~aay Road South in SeaTac (the "SeaTac Conversion

Area") to underground,

4~ THF. COMNJTSSiON O~)LRS FURTHER That PST's tariff Schedule 71 applies

to the conversion of PSE's ovcrl~cacl facilities along 92"d Avenue riE between NE

13'x' Strcct and NE 20°i Strf;et in Clyde YYill to underground,

~~S TI-~~? COMMISSION ORA~R.S FURTII~R That PSE's tariff ScI~edule 70 does

not apply to the conversion oFPSE's ~~verhead facilities on private property alons

private drives il►~ti are ~vitliin the Clyde lYill Conversion Area, and PSG is entitled

':;
to recover ;fully the casts it incurs in completing such conversion.

DATED at Olynlpia, Wasl~in~ton, and effective ihis~d~y of January 2002_

W.AS~iINCTTON U1'ILITl~S Ar1D TRANSPORTATION COMMISSION

MAR SI~IOWALTER, Chaizwonxfui

r

YtTCHA,F~ HEM. AD, Coirunissioner

PATRICK J. OSHiE, Caminission~r
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NOTICF. TO Y'ART'YES: Thy is a final order of the Commission. In

a~dyl➢on to jttdiciul review, ac~mimrstrs~tivc relief may be available through a
petition for recottaidCration, filed within ~ 0 days of the service of this order

pursuant to YtCW 34.05.470 and 'W'AC 480-09-810, or a petytion for

rchcAring puwsu~nt to RCW 80,04,200 or RCW 81.04.200 and WAC 480-09-

82p(1).
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First Revised Sheet No. 70 aPR ~ 0 1~~7
Canceling Original ~

WN U-60 Sheet No. 70 WASN.U~:B~T'RANS.CUM~16

PUGET SOUND ENERGY t~.~' w . ~ ~,.~~ ~ a~w ~"~ ~_
Eleetrio Tariff G

sCH~~u~e ~o
CONVERSION TO UNDERGROUND SERVICE

IN RE5IDENTfAL~ AREAS

1. DEFINITIpNS -Thy following terms when used in this schedule shall have the mean
inks given below:

a. Main distribution System: An underground electric distribution system exclusive of
"Underground Service Lines" as defined herein.

b. Underground Service L{nes: Underground eleatrlo service lines extending from
service oonnections of the structure to the designated secondary service connec,
tion paint of a Main Distribution System.

c, Conversion Ares: That geographical area wherein the Company's overhead elec-
tric distribution system is replaced or fs to be replaced by an underground electric
distribution system.

d. Trenching and f~estoration; includes all breakup of sidewalks, driveways, pave-
ment, and restoration thereof. Includes excavating, trenching, select backfill, com-
paction to Company specifications, and restoration.

2. AVAILAB11..1?Y -Subject to availability of equipment ar~d materials, the Company wilt
prov)de and install ~ Main Distribution System and will-remove existing overhead
electric distribution lines of 15,000 volts or less together with Company-owned poles
following the removal of all utility wires therefrom fn areas which are zoned and used
exclusively for residential purposes, provided that at the time of such installation the
Company shall have adequate operating rights, and provided further that the
Conversion Area must be not less than one (1) city block in length, or in the absence of
city blocks, not I~$s than six (6) contiguous building lots abutting each side of the
public thoroughfare with all real property on both sides of each public thoroughfare to
receive el~:ctric service from the Main distribution System.

3~ FINANCIAL ARRANGEM~NYS -The Company will provide and Install within the
~onv~rsion Area a ivlaln Distribution System upon the following terms:

a. The Cormpany and the governmental authority having jurisdiction in the Conversion
Area ar the owners of all reef property to be served from the Main Distribution
System (or the c~uly appointed agent of all said property owners) shall enter into a

Issued; April 10, 1897 effective; April 11, 1997

Issued by Puge# Sound energy
~~

By "a~~_._, . Vice President, Regulation &Utility Planning
Ronald E, D<<VIS
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Secpnd Revised Sheet No. 70-a
Ganceling First Revised

F~UGET SOUND ENERGY
Electric Tariff G

SCHEDULE 70
CONVERSION YO UNDERGROUND SERVICE

IN RESID~N7IAL AREAS
(Cpntinued)

Li

ApR 1 0 1J~I ~

WASH. U`~ & TRANS. COMM G
L I ~ ~ ~ ~

written contract (the "Contract" herein) for the Installation of such system, which

contract shall be consistent with this schedule and shall be in s form satisfactory to

the Company.

b. The Contract shall obligate said governmental authority, or property owners, td
 do

the following:

(1) Pay the Company at the rate of $20.33 per centerline foot of all public thor-

oughfares within the Conversion Area utilizing surface-mounted transformers;

or pay the Company at the rate of $25,54 per centerline foot of all public thar-

oughfares within the Conversion Area utilizing subsurface-mounted trans-

formers.

(2) Provide all Trenching and Restoration required for the installation of the Main

Distribution System.

c. The Contract shall provide for payment to the Company can the following terms:

(1~ If the conversion is accomplished pursuant to a contract with a government

authority, said amounts shall be payable to the Company within thirty (30~

days following the date the Main Distribution Sys#em is energized.

(2) If the conversion is accomplished pursuant to ~ contract vuith any other per

sons) or entity, said amount shall be payable to the Company prior to the
commencement of construction. or in lieu thereof, said amount shall, prior to

the commencement of construction, be placed in escrow with an escrow agent

satisfactory to the Company pursuant to written instruction obligating said

escrow agent to pay sold ar~nount to the Company within thirty (30) days fo!-

lowing the date the Main Distribution System is energized. In addition, the

persons) or entity shall furnish the Company adequate assurance of its ability

to fulfill the provisions of 3.b.(2) above.

~. OWN~RSNIP FOR FACILITIES -The Company shall own, operate, and maintain all

electrical facilities which it installs pursuant to this schedule.

Issued. yu April 10, 1997 Effective: April 11, 1997

8 J n~lssued by Puget Sound EnerJY

y _,_,~,. ~~ ~ ~_,_" Vice President, Regulation 8~ Utility PlanningW_ il.J
W Ronald E. D~;~vis
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First Revised Sheet No. 70-b 
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Canceling Original WASH. Ur &YRANS. COM~4.~
WN U-60 ~ Sheet No.,~'0-b ~

PUGET SOUNA ENERGY ~..` ~ ~ + ~.-~ ; ~ ~is
Electric Tariff G

SCHEDULE 70
CONVERSION TO UNbERGROUND SERVICE

IN RESIDENTIAL AREAS
(Continued)

5. OPERATING RIGHTS ~ Adequate legal rights for the construction, operation, repair,

and maint0nance of the Main Distribution System in a form or forms satisfactory to the

Company shall be provided by governmental authority or by the owners of real prop-

ertywithin the Conversion Area at no cast to the Company.

6. PRIOR CONTRACTS -Nothing herein contained shall affect the rights or obligations 
of

tho Company under any contract for the conversion of electrical facilities from o~er-

head to underground which was entered into prior to the effective date hereof.

7. STREET LIGHTING INSTALLATIONS - SeparatQ arrangements must be made for

installation or replacement of street lighting units at the time of conversion.

4. UNDERGROUND SERVICE LINES -Underground Service Lines shall be installed as

provided to Schedule 86 of this tariff.

9. GENERAL RULES AND PROVISIONS -Service under th(s schedule is subject to the

General Rules and Provisions contained in this tariff.

Is$ued: ~~ April 1 D, 1997 Effective: April 11, 1997

d
Issued by Puget Sound ~nQ~rgy

Qy .~ ~ Vice PresidEnt, Regulation &Utility Planning

Ronald E. L7avls
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First devised Sheet N4. 71
Canceling Original

PUGET SOUND ENERGY
Electric Tariff G

SCHEDULE 71
CONVER51dN 7d UND~RGROUNp SERVICE

IN COMMERCIAL AREAS

~~~~~~~~

WA5N. U~r. & TRANS, coMM, ~

~i L .

1. DEFINITIONS -The following terms when used in this schedule shall have the mean-

ings given below:

a. Main Distribution System: An underground electric distributlan system exclusive of

'Underground Service Lines" as defined herein.

b, Underground Service Lines: Underground electric service Ilnes provided, installed

and maintained by the customer in nont'esidential areas extending from service

conn~ctfons of the structure to the designated secondary service connection point

of a Main Distribution System.

c. Conversion Area: That geographical area wherein the Company's overhead elec-

tric distribution system is replaced or is to be replaced by an underground electric

distribu#ton system.

d. Trenching and Restoration: Includes all breakup of sidewalks and pavement, exca-

vation for vaults, trenching for ducts, seloct backfill, concrete around ducts (if

required), compaction and restoration.

2. AVAILABILI-tY - Subjoct to availability of equipment and materials. the Company will

provide and Install a Main Distribution System and will remove existing overhead

electric distriGution lines of 15,000 volts or less together with Company-owned poles

follaw~ng tho removal of all utility wires therefrom In those portions of municipalities

whlah are zoned and used for commercial purposes (and in such other areas of such

municipalities which ha~o electrical load requirements which are comparable with

developed commercial areas), provided that at the time of such installation the Com~

pany shall have the right to render service in such municipalities pursuant to a fran-

chlso in a form satlsiactory to the Company, and provided further, that the Conversion

Area must be not- le ~s than two (2) contiguous city blocks In length with all real prop-

orty on both sides of oach public street to receive elecCrlc service from the Maln

Distribution System.

3. FINANCIAL Af~F1AN~iEMEi~T'S -The Company will provide and install within the Con-

vt~rsion Urea a Main Distribution System upon the following forms:

(K) TrAnsfei-rc'd l;o ShePt No. ]1--a

issued: April 1 U, 1997 Effective: April 11, 1997

Issued by Puget Sound Energy

fay ~ ¢,~~_ Vice President, Regulation 8~ Utility Planning
onald ~, Da.vis

01/28/02 MON 16;15 [TX/RX NO 5717]
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~
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PU(aiET SOUND ENERGY ~ ̀  ~ ~ ~~° ~ ~ ~ F,'` ~~~-

Electric Tariff G

SCHEDULE 71
C~N'VERSION TO UNDERGROUND SERVICE

IN COMMERCIAL AREAS
(Continued)

a. The Company ar~d the municipality having jurisdiction of t
he Conversion Area or ~M~

the owners of all real property to be served from the Maln Distri
bution System (or

the duly appointed agent of ail said property owners) shall enter 
into a written con-

tract (the "Contract" herein) for the installation of such systems,
 wh(ch Contract

sha11 be consistent with this schadulQ and shall be in a fo
rm satisfac#ory to the (M)

Company.

U. The Contract shall obligate said municipality, or property o
wners, to do the follow-

ing:

(1) Pay the Company 70% of the total cost of the conversion 
project excluding

trenching and restoration; or, when the Company's ovefiead
 system is

required to be relocated due to addition of one full lane or mare
 to an arterial

st~~et or road, pay the Company 30% of the Cost of the conversio
n protect,

excluding trenching and restoration.

(2) Provide all trenching and restoration for duct and vault systems 
and provide

surveying for alignment and grades of vaults Qnd ducts.

c. The Contract sha11 provide for payment to the Company on tha 
following terms:

(1) If the conversion is accomplished pursuant to a contract With a mu
nfclpality,

said amount shall be payable to the Company within thirty (3
0) days following

the completion of construction of the conversion project,

(2) If tho conversion is accomplished pursuant to a contrast with 
any other person

or entity, said amount shall be payable to the Company prior to the c
om-

mencement of construction or, in lieu thereof, said amount shall
, prior to the

commencement of construction, be placed in escrow with an es
crow agent

satisfactory to the Company p~lrsuant to written instructioh obligatin
g said

escrow agent to pay sold amount to the Company upon the completion 
of

construction.

4. OPEI~l~►71NG RIGHT"S - Tho owners of coal property within the Conversion A
rea shall, (K)

at their expense, provide space for all underground electrical fa
cilities which in the ~

~ompan~r's judgn~ent shall be installed on the pro~erty of said owners
, In addition, (K)

(M 'irons ci~rcd from Shcct No, 71 (K) Trans erred to Sheet No. 71~t+

Issued: April 10, 1 J97 Effective: April 11, 19J7

Issued by Puget Sound energy
0

By ,~~.,,w ~ ~ .,~,~,,,,~, Vicv President, Regulation &Utility Planning

onald ~, Davis

01/28/02 MON 16:15 [TX/RX NO 5717]
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Electric Tariff G

SCHEDULE T1
CONVERSION TO UNDERGaOUNb SERVICE

IN COMMERCIAL AREAS
(Continued)

said owners shall provide to the Company adequate legal rights for
 the construction, (N)

operation, repair, and melntEnance of all electrical facilities installe
d by the Company ~M~

pursuant to this schedule, all in a form or forms satisfactory
 to the Company.

5. GENERAL
a. Ownership of Facflilies: The Company sha11 own, operate,

 and maintain all under-

ground electrical facilities which it installs pursuant to this sc
hedule.

b. Prior Contracts: Nothing herein contained shall affe
ct the rights or obligations of the

Company under any contract for the conversion of olect
rical facilities from over-

head to undergro~md which was entered into prior to the eff
ective date hereof.

6, STREET L.IGHTWG WSTALLATIONS -Separate arrangements
 must be made for

instailatio~ or replacement of street tighti~g units at the time of conv
ersion.

7. UNDERGROUND SERVICE LINES -Underground Service Li
nes shall be Installed

awned, and maintained by each Cuskomer as provided in Schedule
 B6 of this tariff.

6. G~N~RAL. RULES AND PROVISIONS - Sen~ics under this sch
edule is sub)ect to the

ta~noral Rules and F'rovislons contained in this tariff.

(M) 7rans~erre:d from Sl~c~at No. %1-a

~S IsSued: April 10, 1997 Eff~ctiva: April 11, 1997

'Issued by Puget Sound Energy
0

By ~, G~ Vice President, Regulation &Utility Panning

onald E. Davis

01/28/02 MON 16:15 [T%/RX NO 5717]



DEN
UI~PHY
LACE

P. L. L. C.

ATTORNEYS A T L A W

MEMORANDUM OF TRANSMITTAL

Date: February 21, 2002

R1E~~1°4~~9~

~Ee 2 ~ 2ooz
ATTY GE~d DiV

wuTc

To: Kirstin S. Dodge, Perkins Coie, via Certified Mail

Simon Fitch, Office of the Attorney General, via Certified Mail

Mary M. Tennyson, Office of the Attorney General, via Certified Mail

Carol S. Arnold, Preston Gates Ellis, via Certified Mail

Dennis J. Moss, Administrative Law Judge, via Certified Mail

Marilyn Showalter, Chairwoman, WUTC, via ABC Legal Messenger

Re: City of Clyde Hill v. WUTC and PSE

King County Superior Court Cause No. 02-2-07014-1 SEA

Enclosed: 1) Order Setting Case Schedule

2) Conformed Petition for Review of the Decision Made by the Utilities and

Transportation Commission

OGDEN MURPHY WALLACE, P.L.L.C.

B f~~,c~~y
Anita Griffin, ;~

Legal Assistant to Greg A. R bstello

Established 1902
A Member of the International lawyers Network with independent member Iaw firms worldwide

16(~]q[~y~~~py~Q9.0~pp~ttle, WA 98101-1686 206.4477000 Fax: 206.447.0215 Web: www.omwlow.com



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF KING

No. U2 - ~ - 0'7 0 ~. ~ - ~. SEA
ORDER SETTING CASE SCHEDULE
(Administrative Appeal)

ASSIGNED JUDGE: ~~C+E HI~..~E~

Respondent(s). TRIAL DATE: ~~ Mon 9/16/02
SCOMIS CODS: 'ORSC~

On Fri 2115102, a notice of appeal has been filed. The King County Superior Court issues an Order

Setting Case Schedule (Administrative Appeal) when a decision of an administrative agency or appeal

board is appealed to the King County Superior Court. r~.

I. NOTICES

THE PERSON APPEALING A DECISION OF AN ADMINISTRATIVE AGENCYIAPP~AL BOARD MUST:

1. File a Notice of Appeal with the administrative agency/appeal board within the time frames as

instructed by applicable statutes.

2. Serve a copy of the Notice of Appeal and this+ Order Sating Case Schedule ̀(Administrative Appeal)

(Schedule) (including these Notices) on all other parties to~his action. You, as the person who started this

appeal, must make sure the other person and/ ' agency is notified of your'arction and gets a copy of the

Schedule. You may choose certified mail, pe~onal delivery by someori~-other than you, or a "process

serving service" (see telephone directory). Your signature must appear,pn this form showing that you

understand that you must make sure the other person and/or agency germs a copy of this form.

3. Pay the statutory filing fee to the Cleric of the Superior Court in which the Notice of Appeal is filed,

unless the party filing the Notice first secures an "Order of In Forrr►a Pauperis" from the Presiding Judge
of the Superior Court, or is exempt from paying fees by statute.

"/ understand that / am required to give a copy of these documents to allties Tn this case."

l~- Rv~sfe~~a
Name

ORDER SETTING ADMINISTRATIVE APPEAL CASE SCHEDULE

Sign Name

.~~~~ V ~~
~oaMr '0~~~': ~PsO~e

Revised. August 2000

~~~ ~ ~ ~oa2

.• ~~G~n
e~urt ~teric



1. NOTICES (continued)

NOTICE TO ALL PARTIES:

All attorneys and parties should make themselves familiar with the rules of the court —especially those

referred to in this Schedule. In order to comply with the Schedule, it will be necessary for attorneys and

parties to pursue their appeals vigorously from the day they are filed. All events must occur promptly. If

they are late, the Superior Court Clerk is authorized by the King County Superior Court Local Rules to

schedule the appeal for a dismissal hearing.

PENDING DUE DATES CANCELED BY FILING PAPERS THAT RESOLVE THE CASE:

When a final decree, judgment, or order of dismissal of all. claims is filed with the Superior Court Clerk's

Office, and a courtesy copy delivered to the assigned judge, all pending due dates in this Schedule are

automatically canceled, including the scheduled Trial Date. It is the responsibility of the parties to 1) file

such dispositive documents within 45 days of the resolution of the case, and 2) strike any pending motions

by notifying the bailiff to the assigned judge.

Parties may also authorize the Superior Court to strike all pending due dates and the Trial Date by filing

a Notice of Settlement pursuant to KCLR 41, and forwarding a courtesy copy to the assigned judge. If

a final decree, judgment or order of dismissal of all claims is not fled by 45 days after a Notice of

Settlement, the case may be dismissed with notice.

If you miss your scheduled Trial Date, the Superior Court Clerk is authorized by KCLR 41(b)(2)(A) to

present an Order of Dismissal, without further notice, for failure to appear at the scheduled Trial Date.

NOTICES OF APPEARANCE OR WITHDRAWAL AND ADDRESS CHANGES:

AI! parties to this action must keep the court informed of their addresses. When a Notice of

Appearance/Withdrawal or Notice of Change of Address is filed with the Superior Court Clerk's Office,

parties must provide the assigned judge with a courtesy copy.

NOTICE OF NON-COMPLIANCE FEES:

All parties will be assessed a fee authorized by King County Code 4.71.050 whenever the Superior Court

Clerk must send notice of non-compliance of schedule requirements and/or Local Rule 41.

ORDER SETTING ADMINISTRATNE APPEAL CASE SCHEDULE Revised August 2000



II. CASE SCHEDULE

CASE EVENT
DEADLINE or EVENT DATE

~ Notice of Appeal/Petition for Review Filed and Schedule Issu
ed Fri 2/15/02

- ----------------------------------------------------------
-------------------------------

./ Affidavit of Service or Confirmation of Service _________________ Fri_3115/02

,/ Filing of Notice of Appearance (if applicable)
------------------------------------------------------------

----------------------------=----
Fri 3/15/02 

./ Filing of Administrative Agency Record
Fri 4/19/02

J Filing of Jury Demand (if applicable)
------------------------------------------------------------

---------------------
Fri 5/10/02 

./ Filing of Petitioner's Trial Brief
7/29/02___________________________________Mon

DEADLINE to Comply with Settlement Conference Requirement

[See attached Order]
j

./ Filing of Respondents Trial Brief 
Mon 8/19/02

,/ Filing of Petitioner's Reply Brief 
Tue 9/03/02

Review Hearing or Trial Date [See KCLR 40] 
Mon 9/16/02

J Indicates a document that must be filed with the Superio
r Court Clerk's Office by the date

shown.

III. ORDER

Pursuant to King County Local Rule 4 (KCLR 4), It is ORDERED that 
all parties involved in this action shall

comply with the schedule listed above and that failure to meet these 
event dates will result in the dismissal

of the appeal. It is FURTHER ORDERED that the party filing 
this action must serve this Order Setting

Case Schedule (Administrative Appeal) and attachment on all oth
er parties.

DATED: 2/15/2002 ~ ~~~ ~ ~ ~~~

Rlc~fi~~~ ~a~e

ORDER SETTING ADMINISTRATNE APPEAL CASE SCHEDULE 
Revised August 2000



N. OR ~R ON ASSIGNMENT TO INDIVIDUAL C.. ~ENDAR

READ THIS ORDER PRIOR TO CONTACTING YOUR ASSIGNED JUDGE

This case has been assigned to the Individual Calendaz (I_C.) Judge whose name appears in the caption of

this Schedule. The I.C. Judge will preside over and manage tivs case and will conduct trials, motions, and

conferences in this matter until completion of all issues.

COMPLEX LITIGATION: If you anticipate an unusually complex or lengthy trial, please notify the

assigned court as soon as possible.

The following procedures hereafter apply to the processing of this case:

Applicable Rules:
Except as specifically modified below, all the provisions of KCLR 4-26 shall apply to the processing of

civil cases before I.C. Judges.

I.C. Schedule and Requirements:
A. Trial: Trial is confirmed for 9:00 a.m on the date on the Schedule. The Friday before trial, tbe assigned

court will contact the parties to detemune the status of the case and inform the parties of any adjustrnents to the Trial

Date.
B. Joint Status Report: 120 days before the Trial Date, parties shall prepaze and file, with a copy.to the

assi~ed judge, a joint status report setting forth the natwe of the case, whether a jury demand has been filed, the

expected duration of the trial, the status of discovery, the need to amend pleadings or add parties, wbether a

settlement conference has been scheduled, special problems, etc. Plaintiffs/Petitioner's counsel is responsble for

proposing and contacting the other parties regarding said report

C. Pretrial Conference: A pretrial conference will be scheduled by the assigned judge. Approximately

thirty (30) days before the conference, you will receive an Order Setting Pretrial Conference that will set the specific

date and time for the conference. The conference will be held in the courtroom of the assi~ed judge, and the

following nonexclusive list of matters will be addressed at that time:

1) Status of settlement discussions;

2) Jury trial —selection and number of jurors;

3) Potenrial evidentiary problems;

4) Potential motions in limine;

5) Use of depositions;

6) Deadlines for nondispositive motions;

7) Procedures to be followed with respect to exhibits;

8) Witnesses —identity, number, testimony;

9) Special needs (e.g. i~erpreters, equipment);

10) Trial submissions, such as briefs, Joint Statement of Evidence, jury instructiof~s, voir dire

questions, eta

11) Receipt of Public Assistance Payments (Domestic Cases) —.If any party is on public Ass[stance,

notify the Prosecutor's Once of this prceeeding now at 296-9020.

D. Settlement/Mediation/ADR

1) 45 days before the Trial Date, counsel for plaintiff stall submit a written settlement demand Ten (10)

days after receiving plaintii~s written demand, counsel for defendant shall respond (with a counteroffer, if

appropriate).
2) 30 days before We Trial Date, a settlement!mediation/ADR conference shall have been field. .

FAII.URE TO COMPLY. WITH THIS SETTLEMENT CONFERENCE REQUIIZEMENT MAY RESULT -

IN SANCTIONS.
3) 20 days belore the Trial Date, counsel for plaintiff slfall advise the assigned judge of the ~togress of the

settlement process. '.

SEE NEXT PAGE



I.C. Motions Procedures:

A. Notingof Motions

1) Dispositive Motions: A115ummary Jud
gment or other motions that dispose of the ca

se in whole or in part

will be heard with oral ugument before the 
assigned judge. The moving pazty must arrang

e with the bailiff a date

and tune for the hearing, consistent with the co
urt roles.

2) Nondispositive Motions. "These motions; whi
ch include discovery motions, will be ruled o

n by the

assigned judge without oral azgiunent, unless 
otherwise ordered All such motions mn~st be n

oted for a daft by which

the n~ling is requested; this date awst Lkewise 
conform to the applicable notice requirements. Rath

er than notiag A

time of day, the Note jor Motion should state 
"Without Oral Argument."

3) Motions in Family Law Cases: Disco
very motions to compel, motions in limine and mo

tions relating to

trial dates shall be brought before the as
signed judge_ All -other motions should be note

d and heard on the Fauuly

Law Motions Calendar.

4) Emergency Motions. Emergency mot
ions will be allowed only upon entry of ate Order Short

ening ~m~

However, emergency discovery disputes 
maybe addressed by telephone call, and. without w

ritten motion, if the

judge approves.

B. Filing of Papers All original papers must
 be-filed with tfie Clerk's Office on the 6th floor. The 

working

copies ojaH papers in support or opposition m
ust be marked on the upper right corner ojthe fir

st page with the

date Qf considerahion or hearing and the na
me of the assigned judge. The assigned jud~~e's work

ing copy must be

delivered to hislher courtroom or to the judges' mail
room: Do not file working copies with We Ivlotioai Coordi

nator;

except :those motions to be heard- on the Family Law Motions Calendar, in which case ~e
 vvorldng copies should be

filed with the Family Law Motions Coordinator.

1) Original Proposed Order: Each of the parties must
 include in tbe materials suburitted on any motion an

original proposed order sustaining his/her side of 
the argument Should any party desire a copy of the or

der as

signed and fil~tl by tie judge, a preaddressed, stamp
ed envelope shaII accon~any ~e ptaposed order.

2) Presentation of Ordeis: All orders, agreed or 
otherwise, nmst be presented to the assigned judge. If that

judge is absent, contact the assigned court for f
iffther inshuctions. If another judge enters ag order on th

e case,

counsel is responsble for providing the assigned j
udge with a copy.

Proposed orders finalizing settlement and/or dismissal 
by agreement of all parties. shall be presented to the

assigned judge or in the Ex Parte Department Formal 
Proof in Family Law cases mast be scheduled before the

assigned judge by eoutacting the bailiff or Formal 
Praof may be entered in the Ex Parte Departt~enk If fina

l orders

and/or Formal Proof are entered in the Ex Parte Depa
rtrnent, counsel is responsible fbr providing the assign

ed judge

with a copy.
C. Farm: Memoranda/briefs for matters heard by the

 assigned judge roay not exceed 24 pages for

dispositive motions and 12 pages for nondispositive 
motions, unless. the assigned judge permits over-length

memoranda briefs in advance of filing. Over-length
 memoranda briefs and motions supported by s~eh

memoranda/briefs may be stricken.

TT IS SO ORDERED. FAII,URB TO COMPI:Y WIT
H THE PROVISIONS OF THIS "ORDER MAY RF,~SULT

 IN

DISMLSSAL OR OT~iER SAN~'ITON3_ PLAII~I'
T7FFfPET1T10NER SHALL FORV~ARD A-COPY OF TFII

S

ORDER AS SOON AS PRACTICABLE TO ANY P
ARTY WHO HA3 NOT RECEIV~~ :THIS ORDER:

Richard D: Ea~lie
NDCE

revised 1/1Q12ft00
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~R~CE HlLY~R.

IN THE SUPERIOR COURT OF THE STATE OF WASH
INGTON

IN AND FOR KING COUNTY

CITY OF CLYDE HILL,

Petitioner,

v.

WASHINGTON STATE UTILITIES AND

TRANSPORTATION COMMISSION; and

PUGET SOL7ND ENERGY, INC., ,

Respondents.

II.

No. ~'~~`~~0'7Q1~
-1S~A

PETITION FOR REVIEW OF THE DECISION

MADE BY THE UTILITIES AND

TRANSPORTATION COM —

n lGrry :,cxr.ry ~Aer C,c~~r Ci~k's 0

E= ~.~ ~ ~ ~Q~~

I. NAME AND MAILING ADDRESS OF PETITION
ER ~~ ~ ~~f~u~,-r;~~t ~..c1 ~N~

City of Clyde Hill
~~

9605 NE 24 h̀ Street
Clyde Hill, WA 98004

Telephone: (425) 453-7800.
Fax: (425) 462-1936
City Administrator: Mitchell Wasserman

NAME AND MAILING ADDRESS OF PETITIONER
'S ATTORNEY

Greg A. Rubstello

John D. Wallace
Ogden Murphy Wallace, PLLC
1601 Fifth Avenue, Suite 2100
Seattle, WA 98101

C~P~ E~EIV~ A~1
Telephone: (206) 447-7000
Fax: (206) 447-0215 RETURN

{Gaxsos6s~.noc:ti000lv.900000q

PETITION FOR REVIEW - 1
OGDEN MURPHY WALLACE, P.L.LC.

1601 ~tth Avenue, Suitc 2100

Seattle, Washington 98101-1686

Tel: 206-447-7000/Fax: 206-447-0215
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III. NAME AND MAILING ADDRESS OF THE AGENCY WHOSE ACTION IS AT

ISSUE

Washington Utilities and Transportation Commission

1300 S. Evergreen Park Drive SW

PO Box 47250
Olympia, WA 98504-7250

Telephone: (360) 664-1160

Fax: (360) 586-1150

IV. IDENTIFICATION OF AGENCY ACTION AT ISSUE

Attached hereto is a true copy of the "Third Supplemental Order: Declaratory Order on

Motions for Summary Judgment" dated January 28, 2002. Clyde Hill seeks judicial review of the

order as it affects Clyde Hill in Docket No. LTE-011027.

V. IDENTIFICATION OF PERSONS WHO ARE PARTIES IN ANY ADJUDICATED

PROCEEDING THAT LEAD TO THE AGENCY ACTION

Puget Sound Energy, Inc., was the respondent in the proceedings before the Washington

Utilities and Transportation Commission ("WLTTC"). The City of Clyde Hill proceeding before the

WLJTC consolidated with the case of City of SeaTac v. Puget Sound Energy, Inc. The agency action

at issue that was a final order in both consolidated proceedings.

VI. FACTS TO DEMONSTRATE THAT PETITIONER IS ENTITLED TO OBTAIN

JUDICIAL REVIEW

The Washington Utilities and Transportation Commission issued the order attached hereto

and referenced under N above. The City of Clyde Hill is entitled to judicial review as provided for

in Chapter 34.05 of the Revised Code of Washington.

VII. PETITIONER'S REASONS FOR BELIEVING THAT RELIEF SHOULD BE

GRANTED

7.1 The agency has erroneously interpreted or applied the law.

7.2 The order is not supported by substantial evidence.

7.3 The order is inconsistent with the i-ale of the agency and the agency has failed to state

facts and reasons to demonstrate a rational basis for the inconsistency.

7.4 The order is arbitrary or capricious.

,c~esoeu~.noc:~roaoi9.9oo00~}

PETITION FOR REVIEW - 2
OGDEN MURPHY WALLACE, P.L.L.C.

1601 Fi}th Avenue, Suite 2100
Seattle, Washington 98101-1686

Tel: 206-447-7000/Fax: 206-447-0215
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VIII. REQUEST FOR RELIEF

The petitioner, City of Clyde Hill, requests the following relief

8.1 That the agency decision and order attached hereto be reversed
.

8.2 That the petitioner, City of Clyde Hill, be granted the reli
ef requested by the city of

the Washington Utilities and Transportation Commission in its 
petition and other pleadings filed

with the Washington Utilities and Transportation Commission in
 WUTC Docket No. UE-010911.

8.3 That judgments be entered against Puget Sound Energy, Inc., and
 in favor of the City

of Clyde Hill for its costs and disbursements, including reasonable a
ttorney's fees.

8.4 For such other and further relief as is just and appropriate in the
 determination of the

court.
nf~.

DATED this ~'S day of February, 2002.

I~

WALLACE, P.L.L.C.

Greg u ell2~ '~~~5'~A"##6271
Attorn f titioner
City O Clyde Hill

PETITION FOR REVIEW - 3

OGDEN MURPHY WALdACE, P.L.LC.

1601 Fifth Avenue, Suite 2100

Seattle. Washington 98101-1686

Tei: 206-447-7000/Fax: 206-447-0215
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this day served the PETITION F
OR .REVIEW OF THE

DECISION, filed by the City of Clyde Hill, upon all parties of re
cord in this proceeding, as noted

I~ below:

Via U.S. Mail

Kirstin S. Dodge

Perkins Coie

411 - 108 h̀ Avenue NE, Suite 1800

Bellevue, WA 98004

Simon Fitch

Office of the Attorney General

900 Fourth Avenue, Suite 2000

Seattle, WA 98164-1012

Mary M. Tennyson

Office of the Attorney General

1400 South Evergreen Park Drive SW

PO Box 40128

Olympia, WA 98504-0128

Carol S. Arnold

Preston Gates Ellis

701 Fifth Avenue, Suite 5000

Seattle, WA 98104-7078

Via ABC Legal Messenger:

Dennis J. Moss, Administrative Law Judge

Washington Utility and Transportation Commission

1300 South Evergreen_ Park Drive SW

Olympia, WA 98504-7250

DATED at Seattle, Washington, this 14 h̀ day of February, 2002..

Anita Griffin

Legal Assistant to Greg A. Ru stello
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SERVICE DATE

JAN 2 8 2002

BEFORE THE WASHINGTON UTILITIES AND TRANSPORTAT
ION

COMMISSION

CITY OF SEATAC, )

Petitioner, )

v. )

PUGET SOUND ENERGY, INC.

Respondent.

...............................................

CITY OF CLYDE HILL,

Petitioner,

v.

PUGET SOUND ENERGY, INC.

Respondent.

DOCKET NO. UE-010891

DOCKET NO. UE-011027

THIRD SUPPLEMENTAL ORDER:

DECL~TORY ORDER ON

MOTIONS FOR SUMMARY

DETERMINATION

SYNOPSIS: The Commission interprets Puget Sound 
Energy, Inc. 's tar~Schedules

70 and 71, and determines the applicability of the two sch
edules to portions of

underground relocation projects- in the cities of SeaTac and Clyde Hill.

PROCEEDINGS: Docket No. UE-010891 concerns a Com
plaint and Petition for

Declaratory Relief filed by the City of SeaTac on Jane 19
, 2001. Docket No.

UE-011027 concerns a Complaint and Petition for Declar
atory Relief filed by the

City of Clyde Hill on July 18, 2001. The complaints requ
est that the Commission

enter a declaratory order, or orders, establishing the respe
ctive rights and obligations

of the cities and Puget Sound Energy, Inc. (PSG in conne
ction with PSE's

administration of its tariffs that provide for the conversio
n of overhead electric

distribution systems to wnderground systems under Electr
ic Tariff G, Schedules 70

and 71. The Commission consolidated Docket Nos. UE-010
891 and UE-011027 by

order entered on Judy 30, 2001:
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The Parties requested that the Commission resolve these matter
s on a paper record

including certain stipulated facts. SeaTac and Clyde Hill fil
ed their respective

Motions for Summary Determination by August 13, 2001, as requ
ired under the

procedural schedule. PSE filed its Response and Crass-Motion
 for Summary

Determination on August 24, ?001. SeaTac and Clyde Hill fil
ed their respective

Replies on August 31, 2001.

PARTIES: Carol S. Arnold and Laura K. Clinton, Preston Gat
es Ellis, LLP, Seattle,

Washington, represent the City of SeaTac. John D. Wallac
e, City Attome~~, Clyde

Hill, Washington, and Greg A. Rubstello, Ogden Murphy 
Wallace, P.L.L.C. represent

the City of Clyde Hill. Kirsten Dodge and Bill Bue, Perkins Co
ie, LLP, Bellevue,

Washington, represent Puget Sound Energy. Mary Tennyso
n, Senior Assistant

Attorney General, Olympia, Washington, represents Commi
ssion Staff.

4 COMIYIISSION: The Commission denies the City of Sea
Tac's Motion for Sununary

Determination on its Complaint and Petition for Declarato
ry Judgment. The

Commission denies Clyde Hill's Motion for Summary Deter
mination on iu

Complaint and Petition for Declaratory Judgment The Co
mmission grants PSE's

Cross-Motion for Summary Determination.

MEMORANDUM

I. Background and Procedural History

S The City of SeaTac filed a Complaint and Petition for De
claratory Relief on June 19,

2001, initiating Docket No. UE-010891. SeaTac's pl
eading raised issues concerning

.the interpretation and application of PSE's tariff Sche
dules 70 and 71, which concern

the conversion of overhead distn'bution facilities to un
derground facilities in

residential and commercial areas in municipalities. PSE
 filed its Answer to SeaTac's

Complaint and Pefiition on June 29, 2001. Later, on 
July 18, 2001, following certain

process descn'bed below, the City of Clyde Hill filed 
a Complaint and Petition for

Declaratory relief that raised issues factually and lega
lly similaz to those raised by

Sea3'ac. The Clyde Hill matter was docketed under. No.
 UE-01'1027. Generally, the

Parties dispute the scope of PSE's and the cities' re
spective rights and obligations in

connection.with the conversion of certain overhead 
electric distn~ution facilities to

underground facilities.
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The Commission convened a joint prehearing conference in the SeaTa
c docket (i.e.,

No. UE-010891), and in somewhat related proceedings in Dock
et Nos. LTE-010778

and UE-010911, on Apri123, 2001, in Olympia, Washington, bef
ore Administrative

Law Judge Dennis J. Moss. Based on discussions at the preheari
ng conference, the

Commission found that the pleadings in Docket Nos. UE-010778 an
d UE-010911

presented common issues of fact and law, and consolidated the
 two dockeu. The

Commission's resolution of the issues in Docket Nos. UE-010778
 and UE-010911

(consolidated) is the subject of a separate order entered today
.

The City of Clyde Hilluutially sought to press its- case via intervent
ion in Docket No.

UE-010891. It became apparent at the prehearing conferen
ce, however, that Clyde

Hill should file its own pleading for separate docketing, even
 though it was also

apparent that any such docket likely would be consolida
ted with Docket No. UE-

010891. As noted above, Clyde Hill did file its own Compl
aint and Petition for

Declazatory Relief in Docket No. UE-011027, and the matt
er was consolidated with

Docket No. UE-010891.

8 Discussion at the prehearing conference also suggested tha
t Docket Nos. tTE-010891

and UE-011027 {consolidated) might be amenable to resol
ution on stipulated facts

and cross-motions for summary determination pursuant to W
AC 480-09-426.

Accordingly, a schedule was set for such process. On Au
gust 2, 2001, the Parties

filed their Joint Statement of Issues, Stipulations of Fact
, and Stipulated Exhibit List.

On August 13, 2001; SeaTac and Clyde Hill filed their res
pective Motions for

Summary Determination. PSE filed its Response to Motio
ns for Summary

Determination and Cross Motion for Summary Determinat
ion on August 24, 2001.

SeaTac filed its Reply o~ August 31, 2002, and Clyde Hill 
filed its-Reply on

September 4, 2001, The~Commission heard oral argume
nt on October 11, 2001.

II. Discussion and Decision

A. Governing Statutes, Rules, and Tariffs

9 Schedules 70 and 71 of PSE's Electric Tariff G are 
attached as Appendices A and B

to this Order.

to The following statutes and rules are most central to ou
r consideration of the matters

raised by the Parties' pleadings and motions:
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RCW 8U.01.040 General Po}vers and Du
ties of Commission.

The utilities and transportation commission
 shall:

***

(3) Regulate in the public interest, as 
provided by the public service

laws, the rates, services, facilities, a
nd practices of all persons

engaging within this state in the busine
ss of supplying any utility

service or commodity to the public f
or compensation, and related

activities; including, but not limited to, ele
ctrical companies ... .

80.28.010 Duties as to rates, services,
 and facilities ... .

(1) All charges made, demanded or 
received by any ...electrical

company ...for ...electricity ... , or
 for any service rendered or to

be rendered in connection therewith, sha
ll be just, fair, reasonable and

sufficient

(2) Every ...electrical company ...s
hall furnish and supply such

service, instrumentalities and facilities 
as shall be safe, adequate and

efficient, and in all respects just and reas
onable.

(3) All rules and regulations issued by
 any .. ,electrical company .. .

affecting or pertaining to the sale or d
istribution of its product, shall be

just and reasonable.

80.28.020 Commission to fia just, r
easonable, and compensatory

rates:

PAGE 4

Whenever the coaunission shall find, a
fter a hearing had upon its own

motion, or upon complaint, that the r
ates or charges demanded, exacted,

charged or collected by any . , .electrical
 company ...for ...electricity

.~.., or in connection therewith, or that
 the rules, regulations,~practices or

contracts affecting such rates or charg
es aze unjust, unreasonable, unjustly

discriminatory or unduly preferential,
 or in any wise in violation of the

-provisions of the law, or that such ra
tes or charges are insufficient to yiel

d

a reasonable compensation for the 
service rendeied, the commission shall
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determine the just, reasonable, or sufficient rates, charges, regulations,

practices or contracts to be thereafter observed and in force, and shall fix

the same by order.

80.28.080 Published rates to be charged—Exceptions.

No ...electrical company ..., shall charge, demand, collect or

receive a greater or less or different compensation for any service

rendered or to be rendered than the rates and charges applicable to

such service as specified in its schedule filed and in effect at the

time...

No ...electrical company ...shall extend to any person or

corporation any form of contract or agreement or any rule or

regulation or any privilege or facility except such as are regularly

and uniformly extended to all persons and corporations under like

circumstances.

80.28.90 Unreasonable preference prohibited.

No ...electrical company ...shall make or grant any undue or

unreasonable preference or advantage to any person, corporation,

or locality, or to any particular description of service in any respect

whatsoever, or subject any particular person, corporation or

locality or any particular description of service to any undue or

unreasonable prejudice or disadvantage in any respect whatsoever.

80.2&.100 Rate discrimination prohibited—Exception.

No ...electrical company ...shall, directly or indirectly, or by

any special rate, rebate, drawback or other device or method,

charge, demand, collect or receive from any person or corporation

a greater or less compensation for ...any service rendered or to be

rendered, or in connection therewith, except as authorized in this

chapter, than it charges, demands, collects or receives from nay

other person or corporation. for doing a like or contemporaneous

service with respect thereto under the same or substantially similar

circumstances or conditions.
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11 RCW 34.05.413 establishes our authority to conduct adjudicatory proceedings.

RCW 34.05.240 and WAC 480-09-230 establish our authority to enter declaratory

orders and establish certain process related to our: consideration of petitions for

such relief.

12 WAC 480-09-426 provides that parties to an adjudication may file motions for

summary determination. Pursuant to WAC 480-09-426(2), a party requesting

summary determination must show that "the pleadings filed in the proceeding,

together with any properly admissible evidentiary support, show that there is no

genuine issue as to any material fact and the moving party is entitled to summary

determination in its favor." The Commission considers motions for summary

determination under "the standards applicable to a motion made under CR 56 of

the civil rules for superior court." Id The civil rules provide:

The judgment sought shall be rendered forthwith if the pleadings,

depositions, answers to interrogatories, and admissions on file,

together with the davits, if any, show that there is no genuine

issue as to any material fact and that the moving party is entitled to

a judgment as a matter of law.

CR 56(c). A material fact is one of such nature that it affects the outcome of the

litigation. Greater Harbor 2000 v. Seattle, 132 Wn.2d 267, 279, 937 P.2d 1082

. (199'n.

B. Legal Standards and Analytical Framework.

13 Filed and approved tariffs such as Schedules 70 and 71 have the force and effect

of state law. General Ted Co. v City of Bothell, lO~Wn.2d 579, 585 (198 .

When, as here, parties dispute what particular provisions require, we must look

first to the plain meaning of the tariff. Nat'l Union Ins. Co. v Puget Power, 94

Wn. App. 163, 171, 972 P.2d 481(1999)..If the tariff language is plain and

unambiguous; there is no need to resort to rules of constructioa Whatcom County

v Bellingham, 128 Wn.2d 537, 546, 909 P.2d 1303 (199 ;Food Sews: OfAm. v

Royal Heights, lnc., 123 Wald 779, 78485, 871 P.2d 590 (1994); Waste

Management oJSeattle v Utilities & Transp. Comm'n, 123 Wn 2d 621, 629, 869

P.2d 1034,(1994); eta Food Prods, lnc. v State, 91 Wn.2d 132,134, 587 P.Zd

535 (1978). If the tariff language is not plain, or is ambiguous, the CoIIimissioa

may examine the legislative history and other evidence to determine the meaning .
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of the tariff and how it should be applied to the facts at hand. In interprzting an

ambiguous tariff the Commission is like a court interpreting an ambiguous sta
tute.

As the Court says in YVhatcom County:

If the statute is ambiguous, the courts must construe the statute so

as to effectuate the legislative intent. In so doing, we avoid a

literal reading if it would result in unlikely, absurd or strained

consequences. The purpose of an enactment should prevail over

express but inept wording. The court must give effect to legislative

intent determined ̀ within the context of the entire statute.'

Statutes must be interpreted and construed so that all the language

used is given effect, with no portion rendered meaningless or

superfluous. The meaning of a particular word in a statute ̀ is not

gleaned from that word alone, because our purpose is to ascertain

legislative intent of the statute as a whole.'

128 Wn.2d at 546 (citations omitted); see City ofSeattle v. Dept ofL&
I, 136

Wn.2d 693, 701, 965 P.2d 619 (1998).

C. Substantive Issues

14 The central issue in this consolidated proceeding is whether PSE's sched
ule 70

(governing the conversion of overhead facilities to underground facil
ities in

residential areas) or Schedule 71 (governing conversion of overhead~faci
lities to

underground' facilities in commercial and certain other areas) applies to 
all or

portions of certain projects planned or underway in the respective 
cities. The

material facts are undisputed

1. Stipulated Facts Related to SeaTac.

IS SeaTac and PSE stipulated to the following facts in their Joint S
tatement of

Issues, Stipulations of Fact, and Stipulated Exhibit List filed on 
August 2, 2001:

a. The City of SeaTac ("SeaTac") has requested and PSE has 
agreed to

convert.its overhead facilities along South 170 'Street between 37~'

Avenue South and Military Road South (the "SeaTac Conversion

Area") to underground
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b. SeaTac claims that PSE should undertake the conversion under the

terms of Schedule 70, while PSE claims that Schedule 71 applies to

the conversion.

c. South 170th Street is a collector arterial that provides access between

Military Road South and International Boulevard (Highway 99), as

well as SeaTac Airport. International Boulevard and SeaTac Airport

are commercial areas. The buildings currently located within the

SeaTac Conversion Area are residential dwellings.

d. Stipulated Exhibit A is a true and correct copy of the aerial photogra
ph

identified as "South 170' Street Phase 2 Improvements Project Area."

e. Stipulated Exhibit B is a true and correct copy of the map identifi
ed as

"City of SeaTac Zoning."

f. Stipulated Exhibit C is a true and correct copy of the map ide
ntified as

"City of SeaTac Comprehensive Plan."

g. PSE's existing overhead distribution system in the SeaTac Conv
ersion

Area is a three-phase feeder system, not asingle-phase system. Th
e

service lines from the distribution system aze single-phase.

2. Stipulated Facts Relating to CIyde Hill:

PAGE 8

16 Clyde Hill and PSE stipulated to the following facts in their Joint Sta
tement of

Issues, Stipulations of Fact, and Stipulated Exhibit List Sled on August 
2, 2001:

a. The City of Clyde Hill ("Clyde HiU")has requested that PSE conv
ert its

overhead facilities to underground along 92nd avenue N.E. between

approximately N.E. 13th Street and N.E. 20th Street, along N.E. 13th St
reet

from 92nd Avenue N.E. eastward to the end of N.E.13th Street
, along N.E.

19th Street from 92nd Avenue N.E. to 94th Avenue N.E., along
 N.E. 20th

Street from just west of 92nd Avenue N.E. to 96th Avenue N.E., alon
g 94th

Avenue N.E. from N.E. 19th Street to approximately N.E. 21st 
Street, and

along private drives and through private property running east o
f and

perpendiculaz to 92nd Avenue N.E. and west of and perpendicular
 to 94th

Avenue N.E. ("Clyde Hill Pmject"). Stipulated Ex~'bit D shows t
he details of

the locations of facilities that Clyde Hill wishes to convert to underg
round
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b. PSE has agreed that facilities in the following conversion areas within the

Clyde Hill Project should be performed under Schedule 70: N.E. 13th

Street from 92nd Avenue N.E. eastward to the end of N.E. 13th Street,

N.E. 20th Street from just west of 92nd Avenue N.E. to 96th Avenue N.E.,

and along 94th Avenue N.E. from N.E. 19th Street to approximately N.E.

21st Street. See Exhibit D, pink highlighting. PSE's existing overhead

facilities in these areas are asingle-phase system.

c. PSE claims that facilities in the following conversion area should be

performed under Schedule 71: 'along 92nd Avenue N.E. between

approximately N.E. 13th Street and N.E. 20th Street. See Exhibit D,

yellow highlighting. PSE's existing overhead facilities along 92nd

Avenue N.E. are athree-phase feeder system, not asingle-phase system.

d. PSE claims that facilities in the following conversion areas are not subje
ct

to either Schedule 70 or Schedule 71, and should be converted only if

Clyde Hill pays 100% of the actual costs of the conversion: along privat
e

drives and through private property nuuiing east of and perpendiculaz to

92nd Avenue N.E. and west of and perpendicular to 94th Avenue N.E.

See Exhibit D, green highlighting. PSE's existing overhead facilities 
in

these areas are located on PSE easements, or by invitation of the propert
y

owner, and there is no public thoroughfare in these areas. Clyde Hill

claims that Schedule 70 is applicable to these facilities.

e: Clyde Hill consists of approximately 2,900 residents aad 1,100
 households.

There are two commercially developed lots within the corporate limit
s of

the City and certain public and private schools and churches an
d city

buildings, all of w}rich aze located outside the conversion area a
nd LID

boundary and receive electrical service from service lines outside of t
he

conversion area and LID boundary. The comme~ially develop
ed lots

contain a gas station/convenience store and a Tully's Coffee sho
p.

f. The Clyde Hill Project arose after a neighborhood of a
bout 100 homes in a

-; contiguous location petitioned the City Council to form a loc
al

improvement district (LID) for the purpose of burying the ut
ility lines and

installing street lighting in the neighborhood.

g. The City paid PSE $4,000.00 for developing a set of prel
iminary design

plans.
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h. On June 22; 2000, PSE provided to Clyde Hill PSE's estimate of the costs

of the conversion for the Clyde Hill Project based on PSE's assertion of

the application of Schedules 70 and 71, as described above. Stipulated

Exhibit E is a true and correct copy of PSE's Project Estimate for Clyde

Hill dated June 22, 2000. Clyde Hill advised PSE that it disagreed with

PSE's position, and that it felt that Schedule 70 applied to the entire

Project.

Approximately one year later, on June 12, 2001, after a public hearin;, the

City Council passed Ordinance No. 836 (Stipulated Exhibit F) creating the

Local Improvement District No. 2001-01 for the conversion of overhead

to underground facilities and ordering "the making of certain

improvements consisting of the undergrounding of overhead lines as

described in the property owners' petition therefore, to include such proper

appurtenances, if any, as may be determined by the Council."

j. The total area within the boundary of the LID is zoned Rl Residential and

is developed with single family residential structures. Stipulated Exhibit

G is a true and correct copy of the City map depicting the zoning of the

LID and boundary.

k. Tfie buildings currently located within the CIyde Hill Project are all

residential dwellings.

1. The electrical distribution lines proposed to be converted to underground

in the LID aze 15,000 volts or less.

3. Commission Analysis and Decision.
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a. Wliiclz rate scltedrrle applies to tlsree please lines

running tJtrougls residential areas?

17 The cities argue that Schedule 70 is unambiguous and applies to the facts by its

plain terms. They focus on the residential character of the land-use on property

adjacent to the roadways as the sole criterion by which the Commission should

define the clause "in areas which are zoned and used exclusively for residential

purposes." Since there is no dispute that the land-use within the area where

undergrounding is to occur is residential, the cities argue it follows that Schedule

70 applies.

/8 In a similar vein, the cities argue that Schedule 71 does not apply because the

residential character of the land-use adjacent to the undergrounding project means

the project does not meet the Schedule 71 criterion: "areas of such municipalities

which have electrical load requirements which are comparable with developed

commercial areas."

19 PSE argues that the tariff contemplates looking beyond the land-use in the

Conversion Area to deternune whether there is "exclusive" residential use. PSE

argues that the character of the infrastructure (both the roadway and the electric

system) also is a key criterion. Thus, PSE azgues that because the roads are

arterial collectors, which connect commereial areas that require three-phase

power, and because the facilities are athree-phase distribution backbone system

that runs along those roadways, the areas in question are not "used exclusively fo
r

residential purposes.".

20 PSE also azgues that the tariff language is ambiguous, and that it is appr
opriate to

look beyond the words to the legislative history. The "legislative history" 
PSE

focuses oa is the evidence and analysis that were used to determine the c
urrent

rates and charges, which were based oa the cost of undergrounding s
ingle-phase

facilities, and which expressly excluded the significantly higher cost of

~ndergrounding three-phase facilities. PSE urges us to infer from this history 
that

Schedule. 70 does not and was never meant to apply to the undergrounding 
of

three-phase distribution systems.

ZI PSE azgues that Schedule 71 applies because the engineering characteris
tics of the

distribution system along these roadways aze dictated by the existence of
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commercial electric load requirements (i. e., three-phase power) at one or both

ends of the arterial collector roadways. Thus, PSE argues, the project falls within

the scope of Schedule 71's "areas of such municipalities which have electrical

load requirements which are comparable with developed commercial areas." PSE

contends that it does not matter whether the commercial areas served by the three-

phase system aze adjacent to the project area, as in the SeaTac case, or in some

other part of the community, as in the Clyde Hill case.

22 We find that PSE's tariff Schedule 7Q suffers from ambiguity. Viewed from

different perspectives, as the parties have here, the schedule-applicability

language at issue could reasonably be interpreted to mean quite different things,

leading to entirely different results when applied to the facts at hand. The

language in Section 2 of Schedule 70 that defines the availability of the rate

schedule in terms of "areas which are zoned and used exclusively for residential

purposes," if viewed strictly from gland-use perspective in the context of the

stipulated facts, supports the interpretation argued by the cities. When we

consider, however, that the rate schedule does not concern the governance of

land-use, but rather the governance of services provided by an electric utility, the

interpretation argued by PSE is at least equally plausible.

23 Guided by the principles stated in Whatcom County, supra, and reiterated in

numerous Washington Supreme Court cases, we conclude that PSE's

interpretation is the more reasonable of the two. Specifically, we find that the

criterion "used exclusively for residential purposes" in Section 2 of Schedule 70

refers to electrical.characteristics as well as land-use characteristics. Tn this case,

the three-phase feeder. lines that run along 170' Street in SeaTac, and along 92"~

Avenue in Clyde HiIl;~aze stipulated to be present in those locations to support

PSE's distribution of electricity necessary to meet coaunercial load requiremen
ts.

The azeas in question, thus, are not used exclusively by PSE for residential

purposes but, rather, aze used by PSE for commercial purposes. It follows that

Schedule 70 does not apply to the undergmunding projects along 170t° Street i
n

SeaTac, and along 92"d Avenue in Clyde Hill.

24 Alternatively, the undergrounding projects along 170 'Street in SeaTac, and

along 92"d Avenue in Clyde Hill are in ueas of the respective municipalitie
s that

have electrical load requirements that aze "comparable with developed

commercial areas." Our focus, again, is on PSE's use of the right-of-way, or a-

along the right-of-way, for purposes of electric power distribution. The prE
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of commercial load requirements in various geographic locations in and around

the specific project locations requires that PSE install three-phase feeders along

specific routes. The routes at issue were selected as suitable for that purpose and

PSE uses those routes to provide power to meet commercial load requirements.

Thus, Schedule 71 applies by its terms to undergrounding projects in the locations

at issue whether one interprets the route as "commercial" or as an area that has

"electrical load requirements which are comparable with developed commercial

areas.,,

25 Compelling support for our interpretation is found in the legislative history

provided by Mr. Lynn Logen in his affidavit.and in Addendum 9 to his affidavit.

In support of the tariff when its rate was last revised in 1984, PSE submitted a

cost study. PSE initially compiled the costs of undergrounding projects in six

geographical areas. Two of these areas, however, were excluded from the cost-

study because they contained three-phase facilities. The costs to underground the

remaining four azeas, which contained only single-phase facilities, formed the

basis for the rates in Schedule 70 of $2033 per centerline foot. The clear (and

only) inference to be drawn is that Schedule 70 was not intended to cover three-

phase facilities regardless of their location. Indeed, if Schedule 70 were read to

include three-phase facilities, it could not be said to reflect fair, just, reasonable,

and compensatory rates, because the cost-study does not support application of

the $20.33 rate to three-phase facilities.

26 In light of the relative costs associated with the two types of conversion work

(i.e.. single-phase and three-phase), it is logical and reasonable to apply Schedule

70 to single-phase conversion work and Schedule 71 to three-phase conversion

work Mr. Logen testified that:

PSE has estimated that the total cost for the~eaTac Conversion

will be $454,870.00. If the existing overhead system were a

single-phase ratfier than a three-phase system, PSE estimates that

the cost of the conversion would be $222,632.39. Similarly, PSE

has estimated that the total cost for converting the existing ~ .

overhead facilities along 92"d Ave. N.E. in Clyde Hill will be

$382,521. If the existing overhead system along 92°d Avenue N.E..

were a single phase system, PSE estimates that the cost of that - ~ "

conversion would be $194,107.37.



DOCKET NOS. UE-010891 and UE-011027 PAGE 14

Id. at ¶ 11. Thus, in the case of the SeaTac project, the cost for converting the

three-phase system to underground is more than twice the cost that would be

incurred were this asingle-phase system. The difference for the Clyde Hill

project is slightly less, but of a similar magnitude.

27 Our interpretation is rooted in the subject matter of the tariff (i. e., the appropriate

rate for an electric company's service) and its legislative history. This

interpretation is also consistent with the way the tariff has been administered since

its inception. Mr. Logen testified that, as the person responsible for the

administration of Schedules 70 and 71 for the past eleven years, he has

consistently interpreted Schedule 70 to apply only to conversions of single-phase

distribution systems to underground, and he has consistently interpreted Schedule

71 to apply to conversions of three-phase systems to underground, regardless of

whether the three-phase system has been located in an area that is residential in

terms of its zoning and land-use. Logen Affidavit at ¶13. Mr. Logen testified that

he is "not awaze of any cases in which three-phase systems have been converted

to underground under Schedule 70." Id Thus, our interpretation of the tariff

language in a way that is consistent with the history concerning the administration

of these rate schedules, which has been continuously subject to our oversight,

incidentally precludes assertions of discrimination and undue preference.

b. Does Schedule 70 apply by its terms or by inference to tl:e

private drives in Clyde Hill?

z8 Turning to the additional dispute that is limited to the Clyde Hill matter, the City

contends that PSE is required to treat the entire "conversion area," including

public roads and private drives, under a single rate schedule, Schedule T0. Clyde

Hill's initial azgument is sufficiently brief to quote in full (underlining in

original): = ~ .

Schedule 70 applies to the work to be performed in vrivate

easements and along 92"d Avenue NE that is Hart of the conversion

_. area because it is part of the "conversion azea." The "conversion

area" meets -all of the criteria of Section 2. Even that portion of the

conversion area described in Stipulated Fact No.12, where the

existing overhead lines are within easements along private drives,

are within the clear language and criferia of Sectioa 2 of Schedule

70. The conversion azea is cleazly greater than one.city block in
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length. There is no language in Section 2 that provides for

segmenting, or breaking down, a contiguous conversion area into

smaller segments for purposes of applications of the tariff:

Therefore, there is no basis in Section 2 to reasonably argue that

the private drives are to be evaluated separately from other

segments of the conversion area.

In sum, all of the conversion area comes within the clear scope of

coverage of Schedule 70. There is no ambiguity in the langua;e of

Schedule 70. There is no legal basis for the Commission to go

beyond the clear language of Schedule 70 to ascertain the WIJTC's

intent when it approved the tariff.

29 PSE responds that it is entirely appropriate to treat different portions of the project

under different schedules, depending on the character of the roadway and the

electric system. PSE argues that it historically has interpreted Schedule 70 to not

apply to private drives because neither a private landowner nor a municipality can

require PSE to underground facilities where PSE has an easement or prescriptive

right. PSE argues that Schedule 70 sets the terms and conditions only for

undergrounding of facilities that could potentially be subject to mandatory

undergrounding; that is, facilities located in public rights-of-way. PSE argues that

it has the sole discretion when its facilities are on private property to decide

whether, and on what terms, to underground, if requested. PSE argues that no

tariff is required to permit it to charge private property owners, or municipalities

requesting undergrounding on private property, 100 percent of the costs.

3o PSE also argues that to interpret Schedule 70 to apply to PSE's facilities located

on private property would be contrary. to the tariff language in Section 2 that

refers to "public thoroughfares." =PSE argues that if Schedule 70 is deemed to

apply to private drives, it will not be able to charge any rate because the rate

language in Section 3.b. of the tariff refers to "$20.33 per cernerline foot of all

public thoroughfares."

31 Clyde Hill's logic suffers from a bootstrapping circularity (private drives must be

converted at the Schedule 70 rate if the private drives are in a conversion area

subject to Schedule 70) and does not reach the question at issue: whether private

drives fall within the scope of Schedule 70. Clyde Hill's azgument can only hold

if we find that a "conversion area" comprises all work within a given geographic
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area over a given period of time, and that once a "conversion area" is defined, all

work within it must be charged at the same (presumably lowest) rate, regardless

of whether the nature of the land and electrical use is commercial or residential, or

on public thoroughfares or on private drives.

3Z As our discussion in the previous section makes clear, it is not only rational but

necessary that undergrounding work be segmented into different functional and

rate categories—necessary in order to accord both Schedule 70 and 71 their full

and complementary scopes, and necessary in order to align the rates with the

underlying cost-studies that were used to support the schedules when they were

first established. Whether one calls this segmentation separate conversion areas

with separate rates, or one conversion area with separate rates, is a difference in

semantics only. It is the character of the land and electrical function that

determines whether the rate charged is covered by Schedule 70, Schedule 71-~r,

as Puget azgues, no schedule at all.

33 The clear language of Schedule 70 limits its scope to areas that are a) at least one

city block in length, or b) absent city blocks, at least six building lots abutting

either side of a "public thoroughfare." The parties have stipulated that "there is

no public thoroughfare in these areas," so they have stipulated to facts that by

their explicit terms cannot qualify under (b). These same stipulated facts, we find,

preclude application of (a), because city blocks are along public streets and rights-

of-way, which must also be "public thoroughfares." We do not believe "city

block" can be read to mean an abstract length along something other than a public

street or right-of-way, because the language in (a) directs that in the "absence of

city blocks" (which to us implies the physical presence, in general, of city streets

or rights-of-way that form "blocks," not an abstract length), the language in (b)

controls. That is, there are not ttuee alternatives: a real city block, a private drive

at least the length of a city block,=and a public thoroughfare with at least six

building lots on either side. There aze only two alternatives, and private drives

must fit within the definition of "public thoroughfare" to qualify. Also, only by

reading the language as we have, does the rate--$20.33 per centerline foot along

the public thoroughfare—make sense, and cover all situations under Schedule 70.

34 There is no definition in Schedule 70 of "public thoroughfaze." In other contexts,

(e.g, Schedule- 85, which governs line extensions), the term encompasses private

land that has certain aspects functionally similaz to public roads. In a future case,

or in a new tariff filing, we may have the opportunity to review the appropriate
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definition of "public thoroughfare," for purposes of Schedul
e 70. In either event,

we could contemplate one or more factual situations, which mig
ht inform such a

review. Here, the stipulated facts preclude any discussion of wh
at constitutes a

"public thoroughfaze" because the parties stipulate that there is no
 public

thoroughfare.

35 Not being a "city block" or a "public thoroughfare," the priva
te drives in question

do not fall under Schedule 70, so we deny Clyde Hill's petiti
on for declaratory

judgment that Schedule 70 applies, and we grant Puget's mo
tion for a

determination that Schedule 70 does not apply.

36 The remaining question is whether, since Schedule 70 does
 not apply, we must

grant Puget's cross-motion asking us for a stunmary dete
rmination that the

customers on the private drives in Clyde Hill (or the City
, on their behal fl must

pay 100% of the costs. There was very little briefing on thi
s question (none by

Clyde Hill), as the parties were more focused on whether
 Schedule 70 applies.

We find that Puget should be able to recover its costs und
er the facts of this case

for discretionary undergrounding activities that fall o
utside the scope and

prescriptions of any existing tariff. We caution, howev
er, that our ruling is

limited to the bare-bones facts of this case. The great v
ariety of easements and

other arrangements respecting private lands may admi
t of other treatment, in

other situations, depending on the facts and applicable
 tariffs.

FINDINGS OFFACT

37 Having discussed above all matters material to our 
decision, and having stated

genera! findings and conclusions, the Commission 
now makes the following

summary 5ndings of fact: Those portions of the p
receding discussion that include

stipulated facts and other findingspertaining to the u
ltimate decisions of the

Commission are incorporated by this reference.

38 (1) The Washington Utilities and Transportation Commis
sion is an agency of

the State of Washington, vested by statute with autho
rity to regulate rates,

rules, regulations, practices, and accounts of publi
c service companies,

including electric companies. ~ _ .
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39 (2) The pleadings filed in this proceeding, together with the evidentiary

support provided by the parties' fact stipulations, affidavits, and other

documents, show that there is no genuine issue as to any material fact.

CONCLUSIONS OF LAW

40 Having discussed above in detail all matters material to our decision, and having

stated general findings and conclusions, the Commission now makes the

following summary conclusions of law. Those portions of the preceding detailed

discussion that state conclusions pertaining to the ultimate decisions of the

Commission are incorporated by this reference.

41 (1) The Washington Utilities and Transportation Commission has jurisdiction

over the subject matter of, and all parties to, these proceedings. Title 80

RCW.

41 (2) PSE is a "public service company" and an "electrical company" as those

terms are defined in RCW 80.04.010, and as those terms otherwise may be

used in Title 80 RCW. PSE is engaged in Washington State in the

business of supplying utility services and commodities to the public for

compensation.

43 (3) PSE is entitled to judgment in its favor, as a matter of law, that Schedule

71 applies to the underground relocation of existiag overhead electric

distribution facilities that are located in the SeaTac and Clyde Hill

Conversion Areas and are part of PSE's ttuee-phase power distribution

~e~- 
...

44 (4) PSE is entitled to judgment in its favor, as a matter of law, that Schedule

70 does not apply to the underground relocation of existing overhead

electric distribution facilities that aze part of PSE's single-phase power

distribution system located in the Clyde Hill Conversion Area on private

~. property alongside private roadways.

4s (5) PSE is entitled to recover fully the costs it incurs in connection with the

underground relocation of existing overhead electric distribution facilities

that aze part of PSE's single-phase power distribution system located in
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the CIyde Hill Conversion Area on private property alongside private

roadways.

~•~ •

46 THE COMIVIISSION ORDERS That PSE's tariff Schedule 71 applie
s to the

conversion of PSE's overhead facilities along South 170` Street
 between 37`~

Avenue South and Military Road South in SeaTac (the "SeaTac
 Conversion

Area") to underground.

47 THE COMMISSION ORDERS FURTHER That PSE's tar
iff Schedule 71 applies

to the conversion of PSE's overhead facilities along 92"d
 Avenue NE between NE

13`~ Street and NE 20`~ Street in Clyde Hill to undergr
ound.

q8 THE COMMISSION ORDERS FURTHER That PSE's
 tariff Schedule 70 does

not apply to the conversion of PSE's overhead facilities on
 private property along

private drives that are within the Clyde Hill Conversion 
Area, and PSE is entitled

to recover fully the costs it incurs in completing such conve
rsion.

DATED at Olympia, Washington, and effective this~
day of January 2002.

WASHINGTON UTILITIES AND TRANSPORTATION COM
MISSION

SHOWALTER, Chairwoman

RIC HEM AD, Commissioner

PATRICK J. OSHIE, Commissioner
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NOTICE TO PARTIES: This is a final order of the Commission. In
addition to judicial review, administrative relief may be available through a
petition for reconsideration, filed tivithin 10 days of the service of this order

pursuant to RCW 34.05.470 and WAC 480-09-810, or a petition for
rehearing pursuant to RCW 80.04.200 or RCW 81.04.200 and WAC 480-09-

820(1).

;~F
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Canceling Original L
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Electric Tariff G

SCHEDULE 70
CONVERSION TO UNDERGR.O~UND SERVICE

IN RESIDENTIAL AREAS

1. DEFINITIONS -The following terms when used in this schedule shalt have the mean
-

ings given below:

a. Main Distribution System: An underground electric distribution system exclusive o
f

"Underground Service Lines" as defined herein.

b. Underground Service Lines: Underground electric service lines extending f
rom

service connections of the structure to the designated secondary service con
nec-

tion point of a Main Distribution System.

c. Conversion Area: That geographical area wherein the Company's overh
ead elec-

tric distribution system is replaced or is to be replaced by an underground 
electric

distribution system.

d. Trenching and Restoration: Includes all breakup of sidewalks, driveways,
 pave-

ment, and restoration thereof. Includes excavating, trenching, select backfi
ll, com-

paction to Company specifications, and restoration.

2. AVAlLAB1LITY -Subject to availability of equipment and materials, the 
Company wil(

provide and install a Main Distribution System and will remove existing 
overhead

electric distribution lines of~ 15,000 volts or less together. with Company
-owned poles

following the removal of all utility wires therefrom in .areas which are zone
d and used

exclusively for residential purposes. provided that at the time of such insta
llation the.

Company shall. have adequate operating rights, and provided further that the

Conversion Area must be not less than one (1) city block in length, or in th
e absence of

city blocks not. less than six (6) contiguous building lots abutting each side 
of the

public thoroughfare with all real property on both sides of each public t
horoughfare to

receive electric service from the Main Distribution System.

3. FINANCIAL ARRANGEMENTS -The Company will provide and install
 within the

Conversion Area a Main Distribution System upon the following terms:

a. The _Company and the governmental authority having jurisdiction in th
e Conversion

Ares or the owners of all real property to be served from the Main Dis
tribution

System (or the duly appointed agent of all said property owners) shall e
nter into a

Issued: April 10, 1997 ~ Effective: April 11 ~ 1997

Issued by Puget Sound Energy
o

By Vice President, Regulation &Utility Planning

Ronald E. Davis
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Canceling Original ~
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PUGET SOUND ENERGY -~` = `~ ~ ~~~ ~ ~ = ~~y~ ~
Electric Tariff G

SCHEDULE 70
CONVERSION TO UNDERGROUND SERVICE

IN RESIDENTIAL AREAS
(Continued)

5.: OPERATING RIGHTS -Adequate legal rights for the construction, operation, repair,
and maintenance of the Main Distribution System in a form or forms satisfactory to the
Company shall be provided by governmental authority or by the owners of real prop-
erty within the Conversion Area at no cost to the Company.

6. PRIOR CONTRACTS -Nothing herein contained shall affect the rights or obligations of
the Company under any contract for the conversion of electrical facilities from over-
head to underground which was entered into prior to the effective date hereof.

7. STREET LIGHTING INSTALLATIONS -Separate arrangements must be made for
installation or replacement of street lighting units at the time of conversion.

8. UNDERGROUND SERVICE L(NES -Underground Service Lines shall be installed as
provided in Schedule 86 of this tariff.

9. GENERAL RULES AND PROVISIONS -Service under this schedule is subject to the
General Rules and Provisions contained in this tariff.

Issued: April 10, 1997 Effective: ~ April 11 ~ 1997

Issued by Puget Sound Energy

`~ B ~~ ~ Vice President, Regulation &Utility PlanningY .
Ronald E. Davis
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First Revised Sheet No. 71
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PUGET SOUND ENERGY
Electric Tariff G

SCHEDULE 7f

CONVERSION TO UNDERGROUND SERVICE
1N COMMERCIAL AREAS

~1PR 1 0 1~i97 ~
P-

WASH. UT. & TRANS. CO~bi~t, ~

1..' < , ~.. _.

DEFINITIONS -The following terms when used in this schedule shall have the mean-

ings given below: .

a. Main Distribution System: An underground electric distribution system exclusive of

"Underground Service Lines" as defined herein.

b. Underground Service Lines: Underground electric service lines provided, installed

and maintained by the customer in nonresidential areas extending from service

connections of the structure to the designated secondary service connection point

of a Main Distribution System.

c. Conversion Area:That geographical area wherein the Company's ovefiead elec-

tric distribution system is replaced or is to be replaced by an underground electric

distribution system.

d. Trenching and Restoration: Includes all breakup of sidewalks and pavement, exca-

vation for vaults, trenching for ducts, select backfill, concrete around ducts (if

required) compaction and restoration.

2. AVAll~4BILITY -Subject to availability of equipment and materials. the Company w
ill

provide and install a Main Distribution System and will remove existing overhead

electric distribution lines of 15,000 volts or less together with Company-owned pol
es

following the removal of all utility wires therefrom in those portions of municipalities

which are zoned and used for commercial purposes (and in such other areas of su
ch

municipalities which have. electrical load requirements which are comparable with

developed commercial areas). provided that at the time of such installation the 
Com-

pa~y shall have theright to render senrice in such municipalities pursuant to a fra
n-

chise in a form satisfactory to the Co~mpany~ and pro~rided further. that the Conv
ersion

Area must be not less than two (2) contiguous cify blocks in length with all real 
p~op-

erty on both sides of each public street to receive electric service from the Main

Distribution System.-

3. FINAIyCIAL ARRANGEMENTS -The Company will provide .and instal( with
in the Con-

version Area a Main Distribution System upon the following terms:. _ ~ K~

1

(K) Transferred to Sheet No. 71-a ~ _ i .- (K~

Issued: ~ April 10, 1997 Effective: .April 1 i~-1997

Issued by Puget Sound Energy - ~~ ~ _

~—y, 0
^ - ~-~~ ~~y/~ Vinn Drneir{cnt t2cn~~l~finn !L f (tility D(~nninn
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SCHEDULE 71 •
CONVERSION TO UNDERGROUND SERVICE

IN COMMERCIAL AREAS
(Continued)

APR 1 0 197

wasH. ur. & Tiaras. co~~~;vT. ~

a. The Company and the municipality having jurisdiction of the Conversion Area or ~M~
the owners of all real property to be served from the Main Distribution System (or
the duly appointed agent of a(I said property owners) shall enter into a written con-
tract (the "Contract' herein) for the installation of such systems, which Contract
shall be consistent with this schedule and shall be in a form satisfactory to the (M)

Company.

b. The Contract shall obligate said municipality or property owners, to do the follow-

ing:

(1) Pay the Company 70% of the total cost of the conversion project excluding
trenching and restoration; or, when the Company's overhead system is
required to be relocated due to addition of one full lane or more to an arterial

street or road, pay the Company 30% of the cost of the conversion project,
excluding trenching and restoration.

(2) Provide all trenching and restoration for duct and vault systems and provide

surveying for alignment and grades of vaults and ducts.

c. The Contract shall provide for payment to the Company on the following terms:

(1) If the conversion is accomplished pursuant to a contract with a municipality

said amount shall be payable to the Company within thirty (30) days following

the completion of construction of the conversion project.

(2) If the conversion is accomplished pursuant to a contract with any other person
or entity, said amount shall bs payable to the~Company prior to the com-
mencement of construction or, in lieu thereof said amount shall prior to the
commencement of construction, be placed in escrow with an escrow agent
satisfactory to the Company pursuant to written instruction obligating said
escrow agent to pay said amount to the Company upon the completion of

. construction.

4. OPERATING RIGHTS -The owners of real property within the Conversion Area shall (K)

at their expense; provide space for all underground electrical facilities which in the ~

Compan~'s judgment shall be installed orb the pro~erty of said owners. In addition. (K)
(M) Trans erred from Sheet .No. 71 ~ f K) Trans erred to Sheet No. ]1-b

Issued: April 10, 1.997 Effective: April 11, 1997

Issued by Puget Sound Energy
0

-~ ~A~/~ Vir~c Pracirlcnf Ron
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SCHEDULE 71
CONVERSION TO UNDERGROUND SERVICE

IN COMMERCIAL AREAS
(Continued)

APR 1 0 1'97

WASH. UT. & 7RA~~JS. COMB_

said owners shall provide to the Company adequate legal rights for the construction, ~M~
operation, repair, and maintenance of all electrical facilities installed by the Company ~M~
pursuant to this schedule, all in a form or forms satisfactory to the Company.

5. GENERAL
a. Ownership of Facilities: The Company shall own, operate, and maintain all under-

ground electrical facilities which it installs pursuant to this schedule.

b. Prior Contracts: Nothing herein contained shalt affect the rights or obligations of the
Company under any contract for the conversion of electrical facilities from over-
head to underground which was entered into prior to the effective date hereof.

6. STREET LIGHTING INSTALLATIONS -Separate arrangements must be made for
. installation or replacement of street lighting units at the time of conversion.

7. UNDERGROUND SERVICE LINES -Underground Service Lines shall be installed,
owned, and maintained by each Customer as provided in Schedule 86 of this tariff.

8. GENERAL RULES AND PROVISIONS -Service under this schedule is subject to the
General Rules and Provisions contained in this tariff.

(M) Transferred from Sheet No. 71-a'

Issued: April 10, 1997 Effective: April 11, 1997

Issued by Puget Sound Energy _
v

gy G~~ Vice President. Regulation &Utility Planning


