BEFORE THE

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION, Docket TP-250574

Complainant,

PUGET SOUND PILOTS’ RESPONSE TO
V. PMSA’S REQUEST FOR

PUGET SOUND PILOTS, RECONSIDERATION

Respondent.

I. INTRODUCTION

Puget Sound Pilots (“PSP”’) submits this response to Pacific Merchant Shipping
Association’s (“PMSA”) Request for Reconsideration (the “Petition”) of the Washington
Utilities and Transportation Commission (the “Commission’) Order 06 in this proceeding,
entered on June 29, 2026 (“Order 06”). PSP agrees that the PMSA letter at issue was put into the
record as a cross-examination exhibit, although it was not addressed in cross examination or on
brief by PMSA. However, the remainder of PMSA’s request for reconsideration should be
denied by the Commission as there is substantial evidence that the PMSA letter to DOL may
have slowed the Department of Labor (“DOL”) determination and contributed to the delay in
receiving an advisory opinion, as the Commission stated in Order 06. PMSA’s letter to the DOL
was not a neutral request for an advisory opinion; it advocated for a materially different response
from DOL, for a different retirement plan and with different interpretations of the regulations,

rejecting PSP’s proposal of a defined benefit plan. The language of PMSA’s letter makes clear
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that the letter was sent to delay or deter DOL from issuing the advisory opinion that PSP

requested.

I1. BACKGROUND

In December 2023, PSP submitted a request to the U.S. Department of Labor’s (“DOL”)
for an advisory opinion on two primary issues: (1) whether PSP may be considered as a person
acting directly as an employer or a group or association of employers acting for an employer in
such capacity under Section 3(5) of the Employee Retirement Income Security Act of 1974 as
amended (“ERISA”) for purposes of sponsoring a tax-qualified multiple employer defined
benefit pension plan, and (2) whether a pilot may qualify as both an employer and employee for
purposes of participating in the plan under 29 C.F.R. §2510.3-55.! In September 2024, PSP sent a
follow up letter to the DOL to provide additional information regarding a potential advisory
opinion.? PSP requested this opinion to obtain clarity and assist with its retirement program
transition.’ PSP is still waiting on an advisory opinion from the DOL. In Order 06, the
Commission authorized continued recovery of retirement expenses in rates but required PSP to
“adopt a new retirement program within one year”.* The Commission also deferred costs
associated with the retirement plan transition until PSP presents its new retirement plan for
Commission evaluation.’

In Paragraph 125 of Order 06, the Commission addressed concerns regarding the delay in
PSP’s retirement program transition.® The Commission noted that “PSP testified that it received a
copy of a letter by an attorney representing PMSA requesting that DOL not issue an advisory

opinion in late 2024,” 7 and observed that “[a]lthough this letter has not been made part of the

I McNeil, Exh. BIM-03 at 1.

2 McNeil, Exh. BIM-03 at 6.

3 McNeil, Exh. BIM-1T.

4 Docket TP-250574, Order 06 at 9 116.

SId. at 127,

6 Id. at 9 125.

" Id. at § 125, citing McNeil, Exh. BIM-1T at 5:13-15.
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record, PMSA has not denied or sought to refute this assertion.”® The Commission further stated
that “PMSA’s opposition may have slowed DOL’s determination, which the Commission
directed PSP to seek, thereby contributing to the delay that PMSA objects to.””

Mr. McNeil’s testimony was based on a November 1, 2024 letter sent by PMSA’s
counsel, to the DOL.!° That letter was submitted into the evidentiary record by PMSA as part of
Exhibit BIM-9X at pages 88 through 94. Mr. McNeil also provided a November 2024 letter,
wherein PSP responded to the PMSA DOL interference letter. In that November 2024 letter, PSP
expressed “disappointment and our objection to the attempt made by the PMSA to interfere with
the process of our request for an advisory opinion” and also sought to “correct the misstatements
of fact made in that correspondence.”!!

PSP had requested an advisory opinion from the DOL that PSP could be treated as an
“association” considered an “employer” under section 3(5) of ERISA for purposes of sponsoring
a multiple employer defined benefit pension plan.'> The DOL did not solicit PMSA’s feedback,
but because PMSA disagreed with PSP’s approach, PMSA advocated in its letter that if DOL
should issue an advisory opinion, it should be with respect to a multiple employer defined
contribution plan, which is not what PSP requested. '

On July 9, 2026, PMSA filed its Request for Reconsideration of Order 06 Paragraph 125,
asserting two alleged errors: (1) that the letter “has not been made part of the record” when it was
in fact admitted as Exhibit BIM-9X at pages 88-94; and (2) that the letter purportedly requested
DOL to issue, rather than withhold, an advisory opinion. PMSA does not seek reconsideration of

any other determination in Order 06.

8 Docket TP-250574, Order 06 at §125.

% Id. at 9 125 (emphasis added).

10 McNeil, Exh. BIM-1T at 5:13-15

' McNeil, Exh. BIM-03 at 16.

12 McNeil, Exh. BIM-03 at 1.

13 McNeil, BIM-9X at 94 (“PSP should be advised that ... it nonetheless may only sponsor a multiple employer
Defined Contribution plan.”).
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III. ARGUMENT

A petition for reconsideration asks the Commission to change one or more determinations
in a final order, '* identifies each erroneous or incomplete portion of the order, !> and may be
granted when the Commission overlooked relevant evidence or committed legal error. '°
Reconsideration under WAC 480-07-850 is appropriate where the Commission has made an error
of fact or law that warrants correction.!” PMSA’s petition fails to meet this standard and the
relevant evidence supports the Commission’s observations in Paragraph 125.

A. The Commission Correctly Determined That PMSA “May Have Interfered” With
PSP’s DOL Advisory Opinion Request

PMSA’s primary alleged error, that the letter “on its face” requested DOL to issue an
advisory opinion, fundamentally mischaracterizes what occurred.'® PMSA’s framing focuses
narrowly on a single sentence in the letter while ignoring the letter’s overall purpose and effect.
Reading the letter in its entirety reveals that PMSA sought to undermine, redirect, or interfere

with PSP’s pending advisory opinion request.

PSP requested an advisory opinion from the DOL that PSP could be treated as an
“employer” under section 3(5) of ERISA for purposes of sponsoring a multiple employer defined
benefit pension plan.!”” PMSA’s letter to the DOL did not simply ask that DOL “issue” an
advisory opinion as alleged in its Petition.?’ Rather, the letter: (1) challenged and reframed
certain factual aspects of PSP’s supplemental request and advocated for a materially different
advisory opinion that would conclude PSP could only sponsor a defined contribution plan;?! (2)

argued that the DOL regulations at §2510.3-55 are limited to defined contribution plans and do

4 WAC 480-07-850(1)(a).

1S WAC 480-07-850(1)(b)(1).

16 WUTC v. Avista, Docket UE-160228, Order No. 07 (Feb. 27, 2017).

17 In the Matter of the Petition of: Qwest Corporation and Eschelon Telecom, Inc. Pursuant to 47 U.S.C. Section
252(b), Docket UT-063061, Order 19 (Jan. 30, 2009) (explaining a petition must present sufficient argument to
warrant a finding that the order is erroneous or incomplete).

18 Petition at 9 4.

19 McNeil, Exh. BIM-03 at 1.

20 Petition at 9 4.

2 McNeil, Exh. BIM-9X at 88-92.
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10.

11.

12.

not authorize defined benefit plans;?? and (3) requested that any advisory opinion address the
“Defined Contribution limitation imposed by the rule” and advise PSP that it “may only sponsor

a multiple employer Defined Contribution plan.”??

In other words, PMSA asked DOL to issue a different advisory opinion—an opinion PSP
did not request, which would reject PSP’s request for a defined benefit plan and instead limit PSP
to a defined contribution plan. PMSA proffered to DOL a different interpretation of the
regulations and requested DOL support their preferred plan instead. This is not a neutral request
for issuance of an advisory opinion, it is an advocacy letter urging DOL to reach a conclusion
adverse to PSP’s pending request. The Commission correctly characterized this as opposition
that “may have slowed DOL’s determination[.]?*

By arguing that PSP’s request was contrary to DOL regulations and urging DOL to
confine any opinion to defined contribution plans, PMSA clearly interfered with PSP’s pending
request. The fact that PMSA used the words “we respectfully request that any Advisory Opinion
issued”?° does not change the substance of what PMSA advocated, a determination adverse to
PSP’s actual request.

The introduction of an unsolicited contested third-party letter into a pending federal
advisory opinion process, arguing that the applicant’s request is contrary to the governing
regulations, is precisely the type of opposition that could slow or complicate an agency’s
deliberative process. The Commission’s inference that this “may have slowed DOL’s
determination” is entirely reasonable and supported by the record.?® Indeed, the DOL has not
issued the advisory opinion that PSP requested, and PMSA’s letter is a plausible contributing

factor to that delay. The Commission’s Order at paragraph 125 is consistent with this evidence.

22 McNeil, BIM-9X at 93-93.

23 McNeil, BIM-9X at 94.

24 Docket TP-250574, Order 06 at § 125.
25 McNeil, BIM-9X at 94.

26 Docket TP-250574, Order 06 at § 125.
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13.

14.

15.

B. PMSA’s Requested Correction Would Misrepresent the Record.

PMSA requests that the Commission substitute language stating that “PMSA in fact
requested that DOL issue the advisory opinion” and that “[t]he evidence does not support PSP’s
position that PMSA in any way slowed DOL’s determination.”” This proposed substitute
language is itself misleading and unsupported by the record. PMSA’s proposed substitute
language would require the Commission to affirmatively find that third-party opposition to a
pending federal agency request could not possibly affect the timing of the agency’s response, a

conclusion not supported by any evidence in the record.

Further, PMSA did not request that DOL issue the advisory opinion that PSP sought.?®
PMSA requested that DOL issue an advisory opinion on different terms, for an entirely different
type of plan, and under a different interpretation of the regulations. This is materially different
from PSP’s request for an advisory opinion involving a multiple employer defined benefit plan.
Characterizing PMSA’s letter as supporting the issuance of PSP’s advisory opinion, when the
letter argued for a different type of retirement plan, is a misstatement of the record.

C. Even though the letter is part of the record, that does not materially change Order
06, Paragraph 125.

PMSA asserts that the Commission erred in stating that the November 1, 2024 letter “has
not been made part of the record.”” PSP acknowledges that the letter appears in the evidentiary
record as part of Exhibit BJM-9X at pages 88 through 94 and does not oppose a narrow
correction identifying the letter. However, even accepting this point, it does not change the
substance or conclusion of Paragraph 125. The Commission’s observation was that PMSA had
“not denied or sought to refute” Mr. McNeil’s characterization of the letter, and this observation

remains accurate.>”

27 Petition at 9 16.

28 McNeil, BIM-9X at 94.

29 Petition at 9 7.

30 Docket TP-250574, Order 06 at § 125.
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16.

17.

18.

PMSA did not present testimony or briefing explaining how the letter’s contents
contradicted Mr. McNeil’s characterization that PMSA requested the DOL not issue the advisory
opinion requested by PSP or otherwise may have interfered with PSP’s advisory opinion

t.>! Mr. McNeil has extensive experience working with the DOL regularly and can

reques
competently characterize PMSA’s letter as requesting the DOL to not issue the opinion requested
by PSP.32 Merely placing a document in the record is not the same as refuting a characterization

of that document through testimony or argument.

Moreover, even if the Commission’s reference to the letter not being “part of the record”
is imprecise, it does not affect the Commission’s ultimate conclusion that PMSA’s conduct “may
have” contributed to the delay in DOL’s consideration of PSP’s advisory opinion request. The
Commission’s concern was not merely whether the letter was admitted into evidence. The
Commission’s primary concern was that PMSA’s unsolicited intrusion in the DOL process “may
have slowed DOL’s determination, which the Commission directed PSP to seek, thereby
contributing to the delay that PMSA objects to . . . .”** Correcting this language regarding the
admission of PMSA’s letter into the record would not alter the Commission’s determination, and

reconsideration is therefore unwarranted on this basis.

IV.  CONCLUSION

PSP respectfully requests the Commission deny the Petition.

3 McNeil, Exh. BIM-1T at 4:5-6, 5:13-15; Exh. BIM-03 at 6 (PSP objected to the attempt made by the PMSA to
interfere to the DOL)).

32 McNeil, Exh. BJM-1T at 1:16-2:5; Exh. BIM-2.

33 Docket TP-250574, Order 06 at § 125.
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DATED this 20th day of July, 2026.

Respectfully submitted

ASHURST PERKINS COIE US LLP
By s/ Sheree Strom Carson

Sheree Strom Carson, WSBA #25349
Donna L. Barnett, WSBA #36794
Byron C. Starkey, WSBA #55545
Becca Human, WSBA #61875

10885 N.E. Fourth Street

Bellevue, WA 98004-5579

Phone: (425) 635-1400
sheree.carson@ashurstperkins.com
donna.barnett@ashurstperkins.com
byron.starkey@ashurstperkins.com
becca.human@ashurstperkins.com
Attorneys for Puget Sound Pilots
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