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RESPONSE OF EMBARQ
United Telephone Company of the Northwest d/b/a Embarq (“Embarq”) respectfully submits this Response to the Comcast Phone of Washington, LLC (“Comcast”) Petition for Arbitration, filed on April 29, 2008 (“Petition”).  Embarq files this Response to the Petition pursuant to Section 252(b)(3) of the Federal Telecommunications Act
 and states as follows:
1. Embarq admits the allegations in paragraph 1.
2. Embarq admits the allegations in paragraph 2, except it denies that the Commission should resolve the unresolved issue by ordering the parties to incorporate Comcast’s position into the Interconnection Agreement for execution by the parties.

3. Embarq admits the allegations in paragraph 3.
4. Embarq admits that the laws cited in paragraphs 4, 5, 6, 7, and 8 of the Petition pertain to arbitrations under the Telecommunications Act of 1996 generally.  However, an incumbent LEC is not required to act as a directory listing clearinghouse for other LECs; in particular when, as is the case here, (a) the CLEC is not purchasing UNE Loops or local exchange service resale and (b) the incumbent LEC does not own or control the directory company.
  The FCC ruled in the SLI/DA Order as follows:
We conclude that the obligation under section 222(e) to provide a particular telephone subscriber's subscriber list information extends only to the carrier that provides that subscriber with telephone exchange service.  The language of section 222(e) makes clear that a carrier need not provide subscriber list information to requesting directory publishers pursuant to that section unless the carrier “gathered” that information “in its capacity as a provider of [telephone exchange] service.”
Embarq is therefore free to provide directory listing to Comcast at non-cost, market-based rates as reflected in Exhibit 1 to this Response.

5. Embarq admits that Comcast has requested an opportunity to supplement its Petition, but denies that supplementation is always appropriate.
6. Embarq lacks sufficient information to form a belief as to the truth or falsity of the allegations contained in paragraph 10.
7. Embarq admits the allegations contained in paragraph 11.
8. Embarq admits the allegation contained in paragraph 12.
9. Embarq admits the allegations contained in paragraph 13.
10. Embarq admits the allegations in paragraph 14 that the only remaining dispute involves Embarq’s proposed monthly recurring charge for maintaining and storing Comcast’s directory listings (“DL”) in Embarq’s databases:
Where Comcast is not purchasing UNE loops or resold services from Embarq, should Embarq be permitted to charge Comcast a monthly charge for “maintenance and storage” of Comcast’s customers’ basic directory listing information?
11. Embarq admits the allegations in paragraph 15 regarding Embarq’s DL rates.

12. Embarq denies the allegation in paragraph 16 that its proposed monthly recurring charge is discriminatory.
13. Embarq admits in part and denies in part the allegations in paragraph 17.  Embarq admits that it does not assess an explicit charge on its own retail customers who receive a directory listing as part of basic local exchange service.  Embarq further denies that its DL rate must be cost justified.

The relevant FCC rule, 47 C.F.R. 51.217, to the extent that it may be applicable, does not prohibit Embarq’s DL charge to Comcast.  The rule requires non-discriminatory access, which includes, but is not limited to:

(i)
Nondiscrimination between and among carriers in the rates terms and conditions of the access provided; and
(ii)
The ability of the competing provider to obtain access that is at least equal in quality to that of the providing LEC.
 
The essence of nondiscrimination is that similarly situated parties are entitled to the same rates, terms, and conditions.

Embarq’s charges are not discriminatory because, in this instance, Comcast is not similarly situated; it is unlike other carriers that purchase UNE Loops or local exchange service for resale and it is unlike end users that purchase Embarq’s retail local exchange service.  In the case of carriers and end-users, the customer is purchasing a loop or line that, for various reasons, includes a DL as a component of the service.  In contrast, Comcast is not purchasing a loop or line from Embarq, but instead is seeking to obtain only DL services on a standalone basis.  Furthermore, Embarq assesses to its own retail customers a similar charge for additional or stand-alone directory listings, i.e. one that is ordered in addition to a directory listing that Embarq provides in conjunction with basic local service.  Under these circumstances, it is not discriminatory for Embarq to charge Comcast for the recurring DL services, even if other carriers or end users do not pay a separate DL charge when they purchase a loop or a line.

With respect to the requirement in subsection (2)(ii), Comcast does not contend that the DL service Embarq will provide is not equal in quality to that which Embarq provides to itself, and indeed Comcast’s DLs would be handled and processed in the same manner as Embarq’s DLs.  Moreover, Embarq does not own or control the directory business.  Therefore, Comcast has at this very moment the same ability as Embarq to obtain access to directory listing functions for its customers by dealing directly with a variety of directory publishers.
Embarq further denies the allegations in paragraph 17 that, under applicable rules, the DL rate must be cost-justified.  Embarq admits that it refers to its proposed DL storage and maintenance rate as market-based, and denies that it has failed to provide any justification for the charge.  The $.50 per month recurring charge for a foreign listing shows that the proposed rate is market-based.  A charge for a foreign listing is made in a situation analogous to that in which Comcast is being charged for the DL storage and maintenance, i.e. when Comcast is not purchasing any UNE loops or local exchange service for resale.  Embarq therefore denies that the rate must be cost-justified.
And in contrast to other obligations under the Act, such as interconnection and unbundling where the TELRIC pricing standard is very clear, neither the Act nor the FCC’s rules specify a cost-based pricing standard for the DL services at issue.  The Indiana Utility Regulatory Commission recently ruled in Embarq’s favor on this issue.  The Indiana Commission found it “significant that the FCC determined not to subject the directory listing obligation to a TELRIC pricing standard.”
  The Commission also found:

Because the rate need not be cost-based, we conclude that it should be set based on market principles.  Verizon is not prohibited from contracting directly with the publisher, and therefore, Embarq is not a monopoly bottleneck with respect to this service.  If Verizon deems the rate Embarq seeks to charge too high, Verizon can bypass Embarq.  We find it immaterial that Verizon’s cost of doing so may be greater than the rate Embarq wishes to charge.  Finally, we find Verizon’s argument that inclusion of Verizon listings inures a significant material benefit to Embarq in its relationship with the directory publisher fundamentally flies in the face of the concept of marginal utility.

Accordingly, we agree with Embarq that a market-based price is appropriate and equitable to both Parties, and accept Embarq monthly directory listing charge.  Embarq proposed language on this issue is adopted for insertion into the parties’ interconnection agreement.

The reasoning of the Indiana commission applies equally well to this case.
14. Embarq lacks sufficient information to form a belief as to the truth of the allegations in paragraph 18 that no other ILEC charges a similar charge today, or that no other ILEC has ever proposed such a charge, and therefore denies them.  Embarq further denies the allegation in paragraph 18 that “[t]here is simply no basis for the charge other than as a method to significantly increase the monthly cost per subscriber that is incurred by Embarq’s facilities-based competitors.”
15. Embarq denies that the Commission should reject Embarq’s proposal and adopt Comcast’s proposal.
16. Embarq respectfully reserves the right to raise additional arguments and defenses as a result of information obtained through discovery in this proceeding.
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For the reasons set forth above, Comcast’s positions on the issue as set forth in its Petition should be rejected and the language and relief requested in the Petition should be denied.  Embarq requests that the Commission adopt Embarq’s terms and conditions for DL, as set forth in Exhibit 1 to this Response, and grant any other relief it deems appropriate.    

Respectfully submitted this 27th day of May 2008.
By: ________________________________
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�  Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 (codified as amended in scattered sections of 15 and 47 U.S.C.). (hereinafter “the Act”).


� Third Report and Order in CC Docket No. 96-115, Second Order on Reconsideration of the Second Report and Order in CC Docket No. 96-98, and Notice of Proposed Rulemaking in CC Docket No. 99-273, FCC 99-227, at ¶¶ 54, 55 (released September 9, 1999) (“SLI/DA Order”) (citations omitted).


�   47 C.F.R. 51.217(a)(2)(i) and (ii).


�  See, Indiana Verizon Access/Embarq DL Order at p. 19. 


�  Id.
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