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	Docket No. UT-073031
SPRINT COMMUNICATIONS COMPANY L.P.’S PETITION FOR ARBITRATION



1 Pursuant to 47 U.S.C. § 252(b) of the Telecommunications Act of 1996 (the “Act”) and WAC 480-07-630, Sprint Communications Company L.P. (“Sprint”) submits this petition to request that the Commission approve Sprint’s interconnection agreement (“ICA”) with Whidbey Telephone Company (“Whidbey”).  Whidbey has not identified any disputed issues that it has with Sprint’s proposed agreement, instead taking the position of refusing to negotiate at all, based upon a baseless claim that Sprint is not entitled to interconnection.  
2 Consistent with Section 252(b) and WAC 480-07-630, this petition provides (1) a description of the parties; (2) a summary of the parties’ negotiations; (3) a description of the documentation Sprint is providing with this petition; and (4) a description of the disputed issues and a statement of Sprint’s position with respect to each issue.

I. THE PARTIES

3 Sprint is a Limited Partnership organized under the laws of the State of Delaware with its principal place of business at 6200 Sprint Parkway, Overland Park, Kansas  66251-6102.  It is a competitive local exchange carrier (“CLEC”) that provides local telephone service in Washington.

4 Contacts relating to this arbitration should be addressed to the following Sprint counsel:

Jeffrey M. Pfaff
Sprint Nextel

6450 Sprint Parkway

Mail Stop KSOPHN312-3A321

Overland Park, KS  66251

Phone:  (913) 315-9294
E-mail: Jeff.M.Pfaff@sprint.com 
Judith A. Endejan

Richard J. Busch

Graham & Dunn PC

Pier 70, Suite 300

2801 Alaskan Way

Seattle, WA  98121-1128

Phone: (206) 340- 9694

E-mail: jendejan@grahamdunn.com
E-mail: rbusch@grahamdunn.com
5 Whidbey is incorporated under the laws of the State of Washington with its principal place of business at 14888 SR 525, Langley, WA  98260.  It is an incumbent local exchange carrier (“ILEC”) authorized to provide local exchange services in Washington.

6 Whidbey’s counsel in this proceeding is, based on information and belief, as follows:

Robert S. Snyder

1000 Second Avenue, 30th Floor

Seattle, WA  98104

Phone: (206) 622-2226

Fax: (206) 622-2227
II. THE PARTIES’ NEGOTIATIONS AND TIMING OF THE ARBITRATION

7 On May 11, 2007, Whidbey received Sprint’s Request for Interconnection (“RFI”), dated May 10, 2007, pursuant to Sections 251 and 252 of the Act.  A copy of Sprint’s RFI is attached hereto as Exhibit A.  The dates which are 135 and 160 days after the date Whidbey received the RFI are September 22, 2007 and October 17, 2007, respectively.  Sprint attached a proposed Interconnection Agreement and Non-Disclosure Agreement to the RFI as a starting point for the negotiations.  These are attached as Exhibits B and C, respectively.  
8 On June 5, 2007, Whidbey responded to Sprint acknowledging Sprint’s May 10, 2007 request and stated that Whidbey was a ‘rural telephone company’ and as such is exempt from Subsection 251(c) of the Act.  Whidbey indicated that without waiving said exemption they would agree to engage in discussions and / or negotiations with Sprint only if Sprint agreed that Whidbey would not be waiving its rural exemption status.  A copy of Whidbey’s June 5, 2007 letter is attached hereto as Exhibit D.

9 On June 14, 2007, Sprint provided a written response to Whidbey’s June 5, 2007 letter.  Sprint stated that it is a CLEC partnering with Millennium Cable to provide local service in Washington and explained that its RFI was seeking interconnection under Subsections 251(a) and (b) and not under Subsection 251(c).  As such, Sprint was not seeking to implicate or remove the rural exemption which Whidbey has under Subsection 251(c).  Sprint again enclosed the Proposed Interconnection Agreement and Non-Disclosure Agreement sent on May 10, 2007.  Sprint also requested that Whidbey’s Attorney, Mr. Snyder, propose some days and times to meet and begin finalizing an interconnection agreement.  A copy of Sprint’s June 14, 2007 letter is attached hereto as Exhibit E.

10 On June 22, 2007, Whidbey responded to Sprint’s June 14, 2007 letter wherein Whidbey accurately acknowledged Sprint’s request for interconnection fell under Subsection 251(a), questioned the validity of the negotiation timeline stated in Sprint’s May 10, 2007 letter and attempted to create two ‘threshold’ issues to be resolved prior to any substantive negotiations.  Whidbey first contended that Millennium Cable had not obtained a certification in the state of Washington and therefore Whidbey could not exchange traffic that originated from Millennium’s end users.  Second, Whidbey challenged Sprint’s status as a telecommunications carrier under the wholesale business model that Sprint was deploying in Washington.  Whidbey did provide Sprint with a red-line of the Non-Disclosure Agreement sent by Sprint on May 10, 2007.  A copy of Whidbey’s June 22, 2007 letter is attached hereto as Exhibit F.

11 On July 27, 2007, Sprint provided a written response to Whidbey’s June 22, 2007 letter wherein Sprint restated its intent to negotiate an interconnection agreement under Sections 251 and 252 of the Communications Act, as amended.  Sprint confirmed its intent to file for arbitration within the dates established in its May 10, 2007 letter.  Sprint refuted Whidbey’s attempt to artificially create threshold issues, noting that the FCC’s decision in WC Docket No. 06-55 specifically validated Sprint’s wholesale business model (finding that wholesale providers are telecommunications carriers under Section 251 of the Act entitled to interconnection rights), and held that the regulatory status of Sprint’s wholesale customer is irrelevant to Sprint’s right to interconnection.  Again Sprint asked to begin negotiations immediately.  A copy of Sprint’s July 27, 2007 letter is attached hereto as Exhibit G.  A copy of the FCC’s decision in WC Docket No. 06-55 is attached hereto as Exhibit H (“FCC Decision”).
12 On August 10, 2007, Whidbey responded to Sprint’s July 27, 2007 letter and stated that the parties may be at an impasse regarding the threshold issues because Whidbey did not agree with Sprint’s (and several District Courts’) interpretation of the FCC Decision.  Whidbey indicated that it would enter into a Non-Disclosure Agreement if Sprint was willing to address the threshold issues raised in Whidbey’s June 22, 2007 letter.  A copy of Whidbey’s August 10, 2007 letter is attached hereto as Exhibit I.

13 On October 4, 2007 Sprint contacted Whidbey via e-mail to discuss Whidbey’s edits to the proposed Non-Disclosure Agreement.  This e-mail is attached as Exhibit J. Whidbey’s response is attached as Exhibit K.  Thereafter the parties discussed, but could not agree upon, an extension of time within which to seek arbitration.  Excerpts of the parties’ communications on this issue are attached in Exhibit L.
14 Section 252(b)(1) provides that an ILEC or a CLEC may petition a state commission for arbitration “[d]uring the period from the 135th to the 160th day (inclusive) after the date on which an incumbent LEC receives a request for negotiation under this section . . . .”  Based on Sprint’s May 10, 2007 letter, this petition is timely filed.

III. BRIEF STATEMENT OF UNRESOLVED ISSUES

15 Should Whidbey be required to negotiate and sign an interconnection agreement with Sprint under Sections 251 and 252 of the Act?  Sprint’s position is that it is entitled to negotiate and sign an interconnection agreement with Whidbey, which contends that Sprint is not entitled to negotiate and sign an interconnection agreement with Whidbey.
16  Should Whidbey be sanctioned by the Commission for its failure to negotiate an interconnection agreement with Sprint pursuant to Subsection 252(b)(5) of the Act?  Sprint’s position is that Whidbey has raised baseless “threshold issues” to avoid negotiating with Sprint, even when Sprint has refuted Whidbey’s claims with law that is directly on point.  Whidbey’s position is that it is entitled to refuse to negotiate until its “threshold issues” are resolved.
IV. TERMS AND CONDITIONS TO BE IMPOSED

17 Since Whidbey refused to negotiate any terms and conditions of the interconnection agreement in good faith, Sprint requests the Commission to impose the terms and conditions of the Sprint Interconnection Agreement upon Whidbey, plus any appropriate penalties as allowed by 47 U.S.C. Sections 501, 502 and 503, pursuant to the Commission’s authority under Section 252(b)(5) of the Act.
V. PROPOSED ARBITRATION SCHEDULE

18 Sprint asks that the Commission hold a pre-hearing conference expeditiously to set a schedule that the Commission’s calendar can accommodate.

VI. DOCUMENTATION

19 With respect to the relevant documents described in the Commission’s rule and 47 U.S.C. § 252(b) (2) (A), Sprint is providing with this petition: (1) Sprint’s proposed Interconnection Agreement, and Interconnection Discussion Nondisclosure Agreement (Exhs. B and C); (2) the parties’ correspondence regarding this arbitration (Exhs. A, D through G, I through L), and (3) the FCC’s decision in WC Docket No. 06-55 (Exhibit H).

20 Sprint expects that the parties will submit additional documentation when they submit their pre-filed testimony.

VII. LEGAL BRIEF

21 Duty to Negotiate.  Whidbey’s repeated refusal to negotiate an interconnection agreement is a breach of its legal duty to negotiate in good faith under Section 252 (b)(5) and 47 C.F.R. Section 51.301(c)(4), among other legal provisions.  Whidbey first raised the issue that it was entitled to the rural exemption under Section 251(f) until Sprint explained that Sprint was not seeking interconnection terms and conditions under Section 251(c), which provides the basis for the rural exemption.  Whidbey next contended that two “threshold issues” precluded negotiation.  First, Whidbey claimed that Sprint did not qualify as a “telecommunications carrier” entitled to interconnection under the Act.  Sprint explained that, as a wholesale carrier, Sprint is entitled to negotiate and sign an interconnection agreement with Whidbey.  The FCC expressly ruled in Sprint’s favor on this very issue, declaring that: “[c]onsistent with [Federal Communications] Commission precedent, we find that the Act does not differentiate between the provision of telecommunications services on a wholesale or retail basis for the purposes sections 251(a) and (b), and we confirm that providers of wholesale telecommunications services enjoy the same rights as any “telecommunications carrier” under those provisions of the Act.”  FCC Decision at para. 9 (emphasis added).
22 The Nature of Sprint’s Proposed Customer.  Whidbey’s next “threshold issue” was that Sprint’s proposed wholesale customer was not registered with the Commission and therefore Whidbey would not allow any interconnection with Sprint.  Sprint, as a duly registered CLEC in Washington State, proposes to provide interconnection services for Millennium Cable’s VoIP services.  Again, Sprint explained that it is entitled to negotiate and sign an interconnection agreement with Whidbey, even though one of Sprint’s potential customers has not registered with the Commission.  Here, Whidbey refused to negotiate with Sprint because one of Sprint’s potential customers hasn’t obtained a state certification – even though Sprint already has its state certification.  More to the point – the FCC Decision held that ILECs may not refuse to negotiate an interconnection agreement with Sprint because Sprint’s potential customer will provide VoIP service: “The regulatory classification of the service provided to the ultimate end user has no bearing on the wholesale provider’s rights as a telecommunications carrier to interconnect under section 251.  As such, we clarify that the statutory classification of a third-party provider’s VoIP service as an information service or a telecommunications service is irrelevant to the issue of whether a wholesale provider of telecommunications may seek interconnection under section 251(a) and (b).”  FCC Decision at para. 15 (emphasis added).

23 Whidbey’s repeated refusal to negotiate an interconnection agreement is a breach of the duty to negotiate in good faith set forth in Subsection 252(b)(5) as well as 47 C.F.R. Section 51.301(c)(4) and (6).  Under 47 U.S.C. Sections 501, 502 and 503 the Commission has the authority to impose penalties against Whidbey.  See In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, FCC 96-325 (August 8, 1996), at para. 143.  However, in Sprint’s view, the best sanction would be to order that Whidbey must accept the terms and conditions of the Sprint Interconnection Agreement.
VIII. CONCLUSION

Sprint respectfully requests that this Commission adopt Sprint’s proposed interconnection agreement, and sanction Whidbey as it deems appropriate for its failure to negotiate in good faith.

DATED this 17th day of October, 2007.

SPRINT COMMUNICATIONS COMPANY L.P.



By



Jeffrey M. Pfaff

Sprint Communications Company L.P.
6450 Sprint Parkway

Overland Park, KS  66251

Phone:  (913) 315-9294

E-mail: Jeff.M.Pfaff@sprint.com 

By



Judith A. Endejan

Richard J. Busch

Graham & Dunn PC

Pier 70, Suite 300

2801 Alaskan Way

Seattle, WA  98121-1128

Phone: (206) 340- 9694

E-mail: jendejan@grahamdunn.com
E-mail: rbusch@grahamdunn.com
Attorneys for Sprint Communications Company L.P.
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