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On August 28, 2014, the Puyallup Indian Tribe (Puyallup Tribe) filed with the
Utilities and Transportation Commission (Commission) its brief in opposition to Puget
Sound Ehergy’s (PSE or Company) proposed sale of the Electron Hydroelectric Project
(Electron or Project) to Electron Hydro LLC (Electron Hydro). The Puyallup Tribe is
asking the Commission to deny PSE’s proposed sale of Electron. In the alternative, it asks
the Commission, to affirm its order in Docket UE-131099, subject to Electron Hydro
entering into a separate agreement with the Puyallup Tfibe to replace the Resource

Enhancement Agreement (REA) currently in effect between the Puyallup Tribe and PSE.!

I STAFF’S ANALYSIS OF THE PROPOSED SALE OF ELECTRON

In its brief, the Puyallup Tribe contends that Commission Staff’s analysis of the
Amended Asset Purchase Agreement for the Electrpn Dam, dated June 2014 (Amended
Agreement), is deficient.” Citing only the passage of time, the Puyallup Tribe argues that
Staff cannot not rely on its ass;essrnent3 of PSE’s initial Asset Sale and Purchase Agreement
of the Electron properties (Initial Agreement) as support for the Amended Agreement.4 The
Puyallup Tribes’ argument misses the mark.

Staff’s initial assessment of the Project’s sale concluded that the sale of Electron to
Electron Hydro conveyed benefits to PSE’s ratepayers. These same benefits became the
foundation for the Commission’s order approving the sale. In Staffs opinipn, the basic

structure of the Initial Agreement has not been materially changed by the Amended

! Wash. Utils. & Transportation Commn. v. Puget Sound Energy, Inc., Dockets UE-131099, et al., Order 06 at
977 (Oct. 23,2013). .

2 Wash. Utils. & Transportation Commn. v. Puget Sound Energy, Inc., Dockets UE-131099, et al., Intervener’s
Brief in Opposition to Puget Sound Energy’s Proposed Sale of the Electron Hydroelectric Project, § 5.

? See Wash. Utils. & Transportation Commn. v. Puget Sound Energy, Inc., Dockets UE-131099, et al.,
Testimony of David C. Gomez, Exhibit No. __ CT (DCG-1T).

* See UTC Staff Response to Commission Notice, dated July 18, 2014.
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Agreement.5 Thus, the benefits to ratepayers resulting from the performance of the Initial
Agreement will hold true under the terms of the Amended Agree:ment.6 Admittedlsf, the
contemplated contractual relationship between the Puyallup Tribe and Electron Hydro may be
altered by the Amended Agréement, but this modification should not materially reduce the
economic benefits resulting from the sale. In short, the simple passage of time is not sufficient
to undermine the economic analysis that supported the Commission’s approval of the sale.

The Puyallup Tribe goes on to assert that the operation of the Project by Electron
Hydro will result in significant economic losses and could harm the species affected by its
operation. It offers the declarations of Mr. Gary Saleba of ESS Consulting, Inc. and Mr.
Russell Ladley, the Puyallup Tribe’s Resource Protection Manager, to support its assertions.
Essentially, the Puyallup Tribe attacks the fitness of Electron Hydro to operate the Electron
facility economically and in keeping with the requirements of the Endangered Species Act
and the REA. Even if the Commission were to assume the negative projections predicted by
Mr. Saleba and Mr. Ladley would come true, the Puyaliup Tribe cannot efféctively tie
Electron Hydro’s economic future with the interests of PSE’s ratepayers.

The analysis performed by ESS Consuiting, Inc. (ESS Report) concludes there are
only two possible outcomes resulting from Electron Hydro’s operation of the Project. Under
its Scenario #1, the ESS Report predicts net present value losses to Electron Hydro of $.
I Under Scenario #2, the net present value losses to Electron Hydro‘ would escalate
substantially to $_. In an effort to link Electron Hydro’s future operations to the

welfare of PSE’s ratepayers, the Puyallup Tribe asserts that the sale to Electron Hydro will

5 See Wash. Utils. & Transportation Commn. v. Puget Sound Energy, Inc., Dockets UE-131099, et al.,
Amended Application of Puget Sound Energy, Inc., Page 6, § 11; Page 7, 1§ 12, 13 and 14; and Page 8, 14 15
16 and 17, provides a summary of the impact of the Amended Agreement.

% Ibid, Exhibits C and D.
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have unacceptable “substantial rate impacts and risks.”’

The Puyallup Tribe’s conclusion
that Electron Hydro’s predicted economic losses would somehow land at the feet of PSE’s
ratepayers is simply incorreét. As pointed out earlier by Staff, any losses that may be
sustained by Electron Hydro will not be recoverable in rates charged to PSE’s customers.®

Staff>s analysis concluded that the sale resulted in a $2.27 million reduction in revenue
requirement in PSE’s Power Cost Only Rate Case (PCORC) in Docket UE-141141 2 This
immediate and positive outcome for ratepayers was detailed in an adjustmeﬁt based upon the
sale of Electron to Electron Hydro. Further, Staff’s analysis showed the sale resulted in a
continued overall positive portfolio benefit.'® In Staff’s opinion, the net positive portfolio
benefits alone offer sufficient evidence to warrant continued support for the sale.

Staff also examined the risks posed to ratepayers as a result of PSE’s continued
assignment of the obligations under the REA. The risk assumes, of course, the unlikely
event that Electron Hydro bwould not make its payments to PSE as required by the Facility
Operating Agreement. Even if PSE were required to make ongoing annual payments under
the REA without Electron Hydro’s support, it would not materially affect the overall benefit
to ratepayers arising from the transaction. Nor would the estimated $845,000 in one-time
costs associated with the removal of Electron’s diversion dam and headworks from the
channel of the Pujfallup River upon the Project’s retirement. Given these facts, Staff
continues to conclude that ratepayer exposure post-sale is limited to the requirements under
the REA until such time as the Puyallup Tribe and Electron Hydro agree on a new REA.

The Puyallup Tribe has provided no evidence to the contrary.

7 Wash. Utils. & Transportation Commn. v. Puget Sound Energy, Inc., Dockets UE-131099, et al., Intervener’s
Brief in Opposition to Puget Sound Energy’s Proposed Sale of the Electron Hydroelectric Project, § 3.

8 Staff outlined this position clearly in its July 18, 2014, response to the Commission’s Notice in this docket.

? Wash. Utils. & Transportation Commn. v. Puget Sound Energy, Inc., Dockets UE-141141, Prefiled
Supplemental Direct Testimony of Katherine J. Barnard, Exhibit No. __ (KJB-9T), Page 5, at 3.

19 Mullally, Exhibit No.  (MM-1HCT) at 66:Table 5.
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As noted above, the Puyallup Tribes’ brief attacks the fitness of Electron Hydro to
operate the Electron facility economically. To counter this assertion, Staff points the
Commission to evidence presented by PSE in filings related to this docket. Therein, PSE
represented how it performed its due diligence to screen offers for the sale of the project and
weighed the results of the solicitation against at lebast seven alternatives to the sale which
included retirement. PSE selected Electron Hydro as the most responsive and responsible
bidder and chose them based on their experience and ability to successfully perform to both
the Power Purchase Agreement (PPA) and the Facility Operating Agreement. As a result,
Staff concludes that PSE has staked shareholder risk on the outcome of Electron Hydro
being successful in this business venture. It is unlikely that PSE would risk shareholder
dollars by underestimating Electron Hydro’s ability to perform its obligations under the
Amended Agreement.

I. CONCLUSION

The Puyallup Tribe’s principal argument against the sale of Electron revolves around
two central issues: 1) Whether Electron Hydro is both financially and operationally able to
operate Electron successfully; and 2) alleged unlawful assignment of contract rights from
PSE to Electron Hydro LLC.

With regard to the first issue, PSE has demonstrated to the satisfaction of Staff that
the sale relieves PSE of any need to incur future retirement or reconditioning costs, which
would be additions to PSE’s current revenue requirement. Staff evaluated all of the options

presented by PSE and found the chosen option of selling the plant as the best one.!' PSE has

demonstrated that it has selected a competent entity willing and able to run the facility in

1 The other options have PSE maintaining ownership of the plant and either repairing the plant to a serviceable
condition, or retiring and removing the plant altogether. Both of those options cause greater costs and risks to
ratepayers. '
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both a financially and environmentally sound manner. Nothing the Puyallup Tribe presented
in its brief alters Staff’s conclusion that the sale is in the public interest.
As to the second issue, the Puyallup Tribe objects to PSE’s assignment of the REA.
This is no reason to derail the sale. Even if the Puyallup Tribe offered actual facts as to
PSE’s Breach of the agreement, the Commission is not the proper venue to resolve the
matter, and should not be pléced in the position of having to interpret or determine the rights
of the Puyallup Tribe under tﬁe REA. If the Puyallup Tribe believes PSE has breached the
agreement, then it should turn to the dispute resolution provisions found in the REA."
In conclusion, Staff recommends the Commission reaffirm its decisién to approve:
e  The sale of PSE’s Electron Project to Electron Hydro under the
originally filed Asset Purchas¢ Agreement (Agreement) as amended in
Exhibit F-5 of PSE’s Amended Application; and
e  The proposed accounting and ratemaking treatment briefly described by
the Company in the Amended Application on substitute page 11,

paragraph 23 and outlined in detail in substitute Exhibit G.

DATED this 11® day of September 2014.

Respectfully submitted,

SALLY BROWN

Senior Assistant Attorney General
Counsel for Washington Utilities and
Transportation Commission Staff

12 REA’s Section 15, Formal Dispute Resolution, goes into great detail the procedures available to the Tribe to
seck relief. These procedures do not involve the Commission.
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