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I. INTRODUCTION

Before the Commission are two separate petitions and a motion, which the Commission
should treat collectively as two separate petitions for reconsideration, one each from the Pacific
Marine Shipper’s Association (PMSA) and the Puget Sound Pilots (PSP). The Commission
should: (1) grant PMSA’s petition; (2) deny PSP’s petition to the extent that it seeks to litigate
issues already decided in Order 06, meaning denying reconsideration as to: (a) whether to allow
PSP to introduce evidence after the hearing, (b) the number of licensed pilots, and (c) the per-
pilot distributable net income (DNI); and (3) grant PSP’s petition as concerns Finding of Fact
No. 14.

II. ARGUMENT

A. Legal Principles Applicable to Petitions for Reconsideration and Motions to Reopen
the Record

The Commission allows parties to “petition for reconsideration of a final order” to

request a change in “the outcome with respect to one or more determinations.”’ The Commission

' WAC 480-07-850(1)(a).
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limits its inquiry on reconsideration to whether its order “is erroneous or incomplete.”
Accordingly, a petitioner seeking reconsideration “must demonstrate errors of law, or of facts not
reasonably available to the petitioner at the time of entry of the final order.”

A party’s disagreement with an outcome does not make the outcome erroneous.*
Reconsideration provides a means to redress only the latter;’ it provides no mechanism to
relitigate an issue a party has lost® or to raise new theories to argue for a different result after the
entry of a final order.’

The Commission’s record closes at the end of the last day of any adjudication, unless the
Commission provides otherwise.® A party may move to reopen the record so that the
Commission may receive “evidence that is essential to a decision and that was unavailable and

not reasonably discoverable with due diligence at the time of the hearing or for any other good

and sufficient cause.” “[G]enerally,” evidence that the Commission will reopen the record to

2 WAC 480-07-850(1)(b)(ii); In re Petition of Qwest Corp. & Eschelon Telecom, Inc., Docket UT-063061, Order
19, 2-3 9 7 (Jan. 30, 2009).

3 In re Application of Avista Corp., In re Application of PacifiCorp, In re Application of Puget Sound Energy,
Docket Nos. UE-991255 & UE-991262, Fourth Supplemental Order, 2000 Wash. UTC Lexis 313, *18 (April 21,
2000).

4 See In re Application of Avista Corp., Docket Nos. UE-991255 & UE-991262, Fourth Supplemental Order 2000
Wash. UTC Lexis 313, at *18.

S WAC 480-08-850(1)(b)(i).

6 In re Petition of Qwest Corp., Docket UT-063061, Order 19, at 29 7, 9 9 29 (the Commission will deny a petition
that fails to “raise any new arguments not already considered and rejected by the Commission™); In re Avista,
Dockets UE-991255, UE-991262 & UE-991409, Fourth Supplemental Order, 2000 Wash. UTC Lexis 313, at *29
(“[a] petition for reconsideration is not a second opportunity to litigate issues which were fully developed prior to
entry of the final order and decided in the final order. A petition for reconsideration that does not state an error of
law or fact in the challenged order, nor state any other basis for granting reconsideration should be denied.”).

7 In re Petition of Qwest Corp., Docket UT-063061, Order 19, at 9 § 30 (the Commission will deny a petition that
“raise[s] for the first time . . . options or proposals that should have been addressed during the evidentiary phase of a
docket, where they can be fully vetted through testimony, cross-examination, and rebuttal); /n re Application of
Tacoma Hauling Co., Inc., Order M. V. No. 126431, Hearing E-18498, 1982 WL 992936 (Oct. 5, 1982) (“[t]he
Commission denies the petition for reconsideration. The petition states no new argument, not previously available to
the parties.”).

8 WAC 480-07-830(1).

> WAC 480-07-830(3).
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receive is “limited to evidence that existed at the time of the application or hearing, but which
was not reasonably available to the petitioner.”!°
B. The Commission Should Grant PMSA’s Petition for Reconsideration

PMSA asks the Commission to reconsider statements about a letter the organization sent
to the United States Department of Licensing (DOL).!! Specifically, PMSA contends that the
Commission erred in stating that: (1) the letter was not in the record, and (2) the letter urged
DOL to refrain from issuing an opinion about PSP’s proposed retirement plan.'?

Staff does not object to the granting of PMSA’s petition, assuming that the letter it cites
in support of its argument is the one referred to by PSP witness McNeil.!® The letter is in the
record, and it explicitly asks the DOL to issue an opinion, albeit one that would not thrill PSP.
The corrections offered by PMSA address the issues without prejudicing Staff or PSP.

C. The Commission Should Deny PSP’s Motion to Re-Open the Record

PSP moves to re-open the record so that the Commission may receive evidence
concerning the number of pilots.'* Specifically, PSP asks the Commission to reopen the record
so that it may submit a declaration providing that the number of currently licensed pilots is 59.1°

The Commission should deny the motion for two reasons: (1) it seeks to relitigate an issue the

Commission decided in Order 06, making it an improper petition for reconsideration, and (2) if

19 In e Application P-72389 of Thomas C. Kolean & James B. Stewart, Order M.V. No. 140273, Hearing P-72389,
1989 WL 1785212, *1 (Sept. 20, 1989); accord In re Petition of Puget Sound Power & Light Co., Docket Nos. UE-
920499 & UE-921262, Fifteenth Supplemental Order, 1993 Wash. UTC Lexis 113, *6 (Dec. 15, 1993) (“[e]vents
happening after the hearing will not, generally, support reopening or reconsideration”).

' See generally Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-250574, PMSA’s Request for
Reconsideration of Order 06 Paragraph 125 (July 9, 2026) (PMSA’s Petition).

12 PMSA’s Petition at 3-7 9 7-14.

13 PMSA implicitly warrants that this is the letter with its petition, perhaps because it is the only one, but Staff
cannot rule out the possibility that there may be a misunderstanding and that PSP will represent as much in its
response.

4 Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-250574, Puget Sound Pilots’ Petition for
Reconsideration and Motion to Reopen the Record, 13-14 94 33-35 (July 9, 2026) (PSP’s Petition).

15 PSP’s Petition at 13 9 33.
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the Commission nevertheless treats the motion as one to reopen the record, the Commission’s
decision in Order 06 comports with precedent concerning such motions.

First, the Commission already decided this issue. In both its testimony'® and its response
to Bench Request Number 5,!” PSP requested that the Commission authorize it to make a
compliance filing to update the number of licensed pilots. The Commission denied those
requests.'® It did so because “the evidentiary record generally closes on the last day of hearing
unless the Commission rules otherwise, and due process requires that there be a logical point at
which the record closes so that the Commission can perform its regulatory function.”!’

Because the Commission made the determination not to allow PSP to supplement the
record in a final order, PSP’s motion to reopen the record here is more appropriately considered
a request to reconsider that determination.?’ That matters, because PSP cannot use
reconsideration as a means to relitigate an issue the Commission decided against it.2! The
Commission should simply deny the motion.

Second, PSP’s request should fail based on long-established precedent. As noted, the
Commission will generally only reopen the record to receive evidence in existence at the time of
a hearing, but which a party could not produce due to no fault of its own. The Commission will

reopen the record in such cases because otherwise the party may not have had the opportunity for

a fair hearing.?> But PSP had a full and fair hearing, and the ability to introduce all then-existing

16 LaRue, Exh. AML-09T at 16:17-21.

17 PSP’s Response to Bench Request No. 5, at 3 (Apr. 15, 2026).

18 Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-250574, Order 06, 14 9 38 (June 29, 2026)
(Order 06) (“[t]he Commission declines to reopen the record in this proceeding to accept additional evidence
regarding the number of licensed pilots.”).

19 Order 06 at 14 9 38.

20 See WAC 480-08-850(1)(a).

2! In re Petition of Qwest Corp., Docket UT-063061, Order 19, at 2 § 7; In re Avista, Dockets UE-991255, UE-
991262 & UE-991409, Fourth Supplemental Order, 2000 Wash. UTC Lexis 313, at *29.

2 In re Application of Jon S. Pansie, Order M. V. No. 128067, Hearing P-65704, Commission Decision and Order
Denying Petition for Reconsideration, 1983 Wash. UTC Lexis 32, at *2 (Aug. 11, 1983).
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evidence about the number of pilots in the rate year; the evidence it seeks to introduce here
simply was not created within the timeline when PSP filed its tariff revisions.

The precedent that the Commission should adhere to here serves important ends of
administrative efficiency. The Commission’s refusal to allow parties to introduce evidence that
does not exist until after the hearing decision reflects three facts: (1) any rate case is a snapshot
in time (with the relevant period almost always selected by the public service company);** (2)
public service companies, as ongoing concerns, continually incur new costs after a hearing but
before a final order;?* and (3) those companies have every incentive to attempt to include those
costs in rates. If companies may reopen the record to introduce evidence of post-hearing costs,
the ratemaking process will, as the Commission has recognized, become an unworkable, rolling
exercise in utilities supplementing the record until the end of the reconsideration period.?

PSP counters by claiming that “the actual number of pilots is not an issue that requires
weighing competing evidence to reach a subjective conclusion.” Even if true, PSP’s argument
ignores the administrative burdens that reopening under these circumstances would impose on
the Commission and non-company parties. But, regardless, things are not so simple. If, as PSP
claims, the filing is intended to accurately capture the number of rate-year pilots,?® the other
parties must have the opportunity to explore known and measurable subtractions from the
number of licensed pilots after the hearing. PSP’s own evidence, for example, indicates that one
pilot was likely to retire around the time of the final order.?” But the prehearing conference order

appears to foreclose discovery about that retirement through imposition of a discovery cut-off,

B Wash. Utils & Transp. Comm’n v. Puget Sound Energy, Inc., Dockets UE-111048 & UG-111049, Order 08 (May
7,2012) (“[t]he Commission recognizes that a test year is a snapshot in time.”).

24 Cf. WAC 480-07-510(3)(c)(ii).

25 See Order 06 at 14 9 38.

26 PSP’s Petition at 7 9 18.

27 PSP’s Response to Bench Request No. 5, at 2.
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and it similarly contains no provision for the filing of testimony or other responsive evidence
about PSP’s submission.?® And reopening the record has ripple consequences: the number of
pilots is a key input into total distributable net income (TDNI), and it is entirely possible that
PMSA will claim that any re-examination of the one should reopen discussion of the other. The
Commission would be better served to let these sleeping procedural questions lie by declining to
reopen the record.

PSP also contends that reopening the record here would comport with the precedent
established in Docket UE-121373, where the Commission reopened the record to allow PSE to
introduce an affidavit about how PSE had modified the TransAlta Coal Transition Agreement to
address the Commission’s concerns.?’ PSP argues that the declaration it seeks to introduce here
was, like the affidavit at issue in Docket UE-121373, ““created in response to the Commission’s
Final Order.””° But the affidavit in that docket and the declaration in this one differ so greatly in
two material ways that the order in UE-121373 has little persuasive value.

First, unlike the affidavit in UE-121373, the declaration here involves contested issues. In
UE-121373, the Commission noted that “PSE’s motion . . . in this instance is not related to any
contested issue below” and it quoted one of the parties’ briefs as explaining that “PSE ‘does not
seek to offer evidence essential to any disputed issue, but offers evidence created in response to
the Commission’s Final Order 03.””3! Here, the declaration PSP offers addresses the number of

licensed pilots, an essential input for determining total distributable net income (TDNI). As

B Wash. Utils & Transp. Comm’n v. Puget Sound Pilots, Docket TP-250574, Order 02, Appx. B (Oct. 10, 2025).

29 PSP’s Petition at 13 9 34.

30 PSP Petition at 13 9§ 34 (quoting In re Petition of Puget Sound Energy, Inc., Docket UE-121373, Order 08, 24 9 41
(June 25, 2013) (second-order internal quotations omitted)).

31 In re Petition of Puget Sound Energy, Inc., Docket UE-121373, Order 08, 254 9§ 41.
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TDNI is the single largest component of PSP’s revenue requirement, PSP’s motion concerns the
most heavily litigated issue in this case.

Second, unlike the affidavit in UE-121373, the declaration here does not address
concerns expressed by the Commission. The Commission described the motion to reopen the
record in UE-121373 as “nothing more than a convenient way to put before the Commission a
means by which the Company can achieve compliance with the reporting requirement the
Commission imposed in Order 03 as a condition of approving the Coal Transition PPA.”*? Here,
the declaration is the evidentiary basis for PSP’s attempt to obtain a more favorable litigated
outcome. The only “concern” expressed by the Commission was in declining to accept PSP’s
position. That is, from the standpoint of administrative efficiency and finality, an unworkable
standard by which to measure whether the Commission will reopen the record, and the
Commission should reject it.

D. The Commission Should Deny PSP’s Petition for Reconsideration as to the
Components of TDNI

PSP seeks reconsideration of the TDNI set in Order 06 based on claims that the
Commission erred by declining to fund 59 pilots and by setting per-pilot DNI using a national
inflation adjustor rather than one specific to the Puget Sound region.*® Neither claim merits
reconsideration.

1. The Commission should not reconsider the number of funded pilots because the
Commission’s determination is well supported by the record and its precedent.

32 In re Petition of Puget Sound Energy, Inc., Docket UE-121373, Order 08, at 24  42.
33 PSP’s Petition at 5-11 9§ 12-27.
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PSP first claims that the Commission’s TDNI determination is inconsistent with the
record,** which shows 59 licensed pilots, and with the methodology applied in the past,** which
PSP claims requires the Commission to fund, at a minimum, the 59 pilots PSP maintains are
currently licensed. But the record says otherwise.

At the outset, PSP fails to comply with the governing rules. WAC 480-07-850(1)(b)(i1)
requires a petitioner to “[c]ite those portions of the record . . . on which the petitioner relies.”
PSP does not do so. It cites no portion of the record — the actual record — showing 59 licensed
pilots.>® It instead points to evidence that the Commission has not made part of the record (and
which the Commission should not make part of the record, as discussed above): the evidence that
it seeks to admit with its motion to reopen.

Again, the Commission’s record closes at the end of the evidentiary hearing, unless it
provides otherwise.?” The evidence admitted before the close of the record shows 56 licensed
pilots. Staff witness Sevall,*® PMSA witness Moore,*® and PSP witness Carlson* each testified
to that number. While PSP also provided evidence that it expected the number of licensed pilots
to increase after the hearing, PSP could not definitively*' say when those increases would

happen. That meant that any adjustment to the number of funded pilots would not involve known

3 E.g., PSP’s Petition at 5 § 11 (“Finding of Fact No. 8, that ‘PSP has 56 licensed pilots,” is factually incorrect.”).
35 E.g., PSP’s Petition at 7 4 17 (“But this reasoning contains an internal inconsistency: the Commission’s own
methodology requires funding at least the “currently licensed number” of pilots, yet the Commission used a snapshot
from the date of the hearing rather than the number of pilots that are actually known and measurable to be licensed
as of the start of the rate period, information the Commission requested in a Bench Request.”).

36 See generally PSP’s Petition.

37 Order 06 at 14 9 38; accord WAC 480-07-830(1). Here, the Commission implicitly provided otherwise solely for
the submission of certain responses to bench requests.

B E.g., Sevall, Exh. SS-1Trr at 14:13-16.

¥ E.g., Moore, Exh. MM-1Tr at 86:22-23.

40 E.g., Carlson, Exh. IC-16Tr at 40:9-12.

41 E.g., Petition at 5 9 11 (noting “evidence in the record projecting at least[] 59 licensed pilots in the rate year.”);
Carlson, Exh. IC-16Tr at 40:9-12.
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and measurable events,*> making the adjustment impermissible under the Commission’s long-
applied ratemaking standards.** Accordingly, the Commission’s factual findings are well
supported, and PSP’s argument that the Commission has acted inconsistently with its precedent
also fails given that the Commission funded the number of licensed pilots reflected in the record.
PSP further contends that updating the number of pilots is consistent with Commission
precedent concerning issues like fuel costs.** Maybe; maybe not. But the Commission explicitly
denied PSP permission to make the post-hearing compliance filing it seeks in Order 06, and PSP
cannot relitigate that issue on reconsideration.*’
2. The Commission should not reconsider the per-pilot DNI set in Order 06

because PSP improperly seeks to relitigate the issue based on new theories
that it did not assert despite their being available to PSP at hearing.

PSP also seeks reconsideration of the TDNI set in Order 06 by claiming that the
Commission erred by adopting a value that: (1) fails to adjust for inflation through to the start of
the rate year*® and (2) adjusts for inflation using national rather than regional data.*’ The
Commission should decline to consider these arguments as PSP could (and should) have
presented them before entry of Order 06.

The Commission in Order 06 adopted as its per-pilot DNI the lower end of Staft’s range
of reasonableness,*® which Staff established by adjusting the per-pilot DNI set in PSP’s last GRC

for inflation using national data obtained from the Bureau of Labor Statistics.*’ PSP was aware

2 Wash. Utils. & Transp. Comm’n v. Avista Corp., Dockets UE-090134, UG-090135 & UG-060518, Order 10, 21 9
45 (Dec. 22, 2009).

4 E.g., Order 06 at 16 9 44 (applying the known and measurable standard to the number of pilots) & nn. 55 & 62
(quoting earlier pilotage orders applying the known and measurable standard).

44 PSP’s Petition at 8 9 19.

4 In re Petition of Qwest Corp., Docket UT-063061, Order 19, at 2 § 7; In re Avista, Dockets UE-991255, UE-
991262 & UE-991409, Fourth Supplemental Order, 2000 Wash. UTC Lexis 313, at *29.

46 E.g., PSP’s Petition at 9  23.

47 E.g., PSP’s Petition at 10 9 27.

4 Order 06 at 28 9 70.

49 Sevall, Exh. SS-1Trr at 11:8-10.
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of Staff’s methodology for establishing that lower boundary: PSP witness Sisung testified about
the time periods at issue and noted Staff’s use of national inflation data.’® But despite being
aware of how Staff calculated the per-pilot DNI, PSP took no position on Staff’s methodology.
Witness Sisung explicitly declined to critique Staff’s adjustment®! and PSP did not specifically
mention the issue on brief.>? Instead, PSP argued that the Commission should set per-pilot DNI
based solely on its compensation study.

PSP’s knowledge of how Staff calculated the low end of its range of reasonableness
means that both of the arguments PSP makes here were available to it at hearing. PSP’s failure to
raise those arguments before entry of the final order thus prevents PSP from raising them on
reconsideration.*

PSP’s petition can be read to suggest that the DNI result the Commission reached is
erroneous as to the use of national inflation data because it is inconsistent with the Commission’s
precedent, which has used local inflation data.>* But Staff finds nothing in the law that handcuffs
the Commission to a specific means of calculating DNI, and the Commission can change its
methods for doing so if it has an evidentiary basis.”> Here, Staff testified that a per-pilot DNI

arrived at using this method produced reasonable compensation,*® and the Commission does not

need more given that it credited that testimony.

30 Sisung, Exh. RLS-05T at 5:1-14.

5! Sisung, Exh. RLS-05T at 4:11-5:14.

2 See generally Initial Post-Hearing Br. of Puget Sound Pilots (Br. of PSP); see generally Reply Br. of Puget Sound
Pilots (Reply Br. of PSP).

33 In re Petition of Qwest Corp., Docket UT-063061, Order 19, at 2 9§ 7; In re Avista, Dockets UE-991255, UE-
991262 & UE-991409, Fourth Supplemental Order, 2000 Wash. UTC Lexis 313, at *29. The failure to develop this
before the Commission entered Order 06 means that the per-pilot DNI PSP seeks is not in the record, which
illustrates the problems with what PSP asks here.

3 See PSP’s Petition at 10-11 9 27.

35 PSP’s case here illustrates that point perfectly given that this represents its third request that the Commission set
DNI based on a compensation study. The Commission declined to do so in PSP’s first rate case and has since twice
refused to reverse course. Cf. Moore, Exh. MM-01Tr at 63:11-17.

36 Sevall, Exh. SS-1Trr at 11:6-10.
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E. The Commission Should Decline to Reconsider the Transportation Charge

PSP next urges the Commission to reconsider the transportation charge set in Order 06 on
the basis that Staff used national rather than regional data to adjust for inflation and failed to
adjust for inflation into the rate year.’” The Commission should reject these arguments because
PSP again advances novel theories that it should have advanced below.

The Commission adopted Staff’s proposed transportation charge, which was calculated
by adjusting the transportation charge set in PSP’s 2019 general rate case (and left unchanged in
PSP’s 2022 general rate case) for inflation.*® Staff had initially proposed using an adjustment
based on Puget Sound data, but altered its recommendation in cross-answer because both PMSA
and PSP had used national inflation data as a gauge of the reasonableness of their recommended
transportation charges.’® While PSP testified about Staff’s proposed charge, it did not discuss the
time period involved or the particular data set used to adjust for inflation.®® Nor did PSP cross
Staff witness Van Meter about the issue at hearing.®! And PSP did not mention the arguments it
raises here on brief.%

As with its claims about per-pilot DNI, PSP cannot raise the arguments about the
transportation charge that it asserts on reconsideration. Those arguments were available to PSP
below, but it failed to make them, instead focusing entirely on its argument that the Commission
should adopt PSP’s method for calculating the transportation charge. The Commission chose not
to do so, and PSP cannot now urge the Commission to modify the transportation charge as

recommended by Staff.

ST PSP’s Petition at 11 9 28.

38 Order 06 at 68  161.

3 Van Meter, TVM-7T at 9:1-15.

60 Klapperich, Exh. ECK-08T at 6:1-15:2.

8 Tr. (Mar. 17, 2026) at 388:19-20 (“I understand that PSP has waived cross of this witness.”).

62 See generally Br. of PSP; Reply Br. of PSP.
63
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PSP appears to claim that Staff contributed to the need for reconsideration by changing
methodologies on cross-answer.%* But PSP did not critique Staff doing so through cross-exhibits,
cross-examination, or its briefing, and the appropriate means to raise this argument would have
been through one of those. Regardless, PSP invited any error here — Staff witness Van Meter
testified that she changed the inflation adjustor because PSP and PMSA had both used national
data in their analysis of the transportation charge.®’

The Commission might again read PSP’s petition as claiming error through inconsistency

with past precedent.

But, again, the Commission decides cases on the record before it, and here
witness Van Meter testified that she calculated an appropriate transportation charge. The
Commission credited that testimony, and Staff finds nothing that binds the Commission legally
to any particular inflation adjustment. Any claim of error must fail.
F. The Commission should grant reconsideration concerning Finding of Fact No. 14
Finally, PSP seeks reconsideration of Finding of Fact No. 14, which states that PSP’s
compensation study “‘relies on a single year’s worth of data from a high traffic year.”%” PSP
claims that its compensation study offered the most recent year available rather than a high
traffic year.®® But Staff does not understand the Commission to have found that PSP selected
those years because they were high traffic, which seems to be PSP’s claim. Instead, the
Commission was simply noting the problems inherent in setting rates based on single,

potentially non-representative year.® And that concern has a firm basis in the record. For

example, it appears that anticipation of President Trump’s tariffs caused a significant surge in

64 PSP’s Petition at 11 9 30.

% Van Meter, TVM-7T at 9:1-15.

% PSP’s Petition at 12 9 31.

7 PSP’s Petition at 12 § 32 (quoting Order 06 at 94 q 245).
%8 PSP’s Petition at 12 9 32.

% Order 06 at 32-33 74 78-80.
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vessel traffic at the end of 2024, followed by a cratering of traffic in 2025 once the tariffs
became effective.”® Staff does not oppose reconsideration of Finding of Fact No. 14 to conform it
to the Commission’s analysis, perhaps by noting that some of the years selected were high traffic
years.
IV. CONCLUSION

Staff respectfully requests that the Commission grant PMSA’s petition for
reconsideration, deny PSP’s motion to reopen the record, and grant PSP’s petition for
reconsideration in part, as described above.

Respectfully submitted this 20th day of July, 2026.

NICHOLAS W. BROWN
Attorney General

/s/ Jeff Roberson, WSBA No. 45550
Senior Assistant Attorney General
Office of the Attorney General
Utilities and Transportation Division
P.O. Box 40128

Olympia, WA 98504-0128
360-810-0509
jeff.roberson@atg.wa.gov

70 Carlson, Exh. IC-16T at 8§9:8-12.
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