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ORDER AND MOTION TO

PUGET SOUND PILOTS, REOPEN THE RECORD

Respondent.

I. INTRODUCTION & RELIEF REQUESTED

Pursuant to the July 10, 2026 Notice of Opportunity to Respond to Petition for
Reconsideration, the Pacific Merchant Shipping Association (PMSA) files this
response in opposition to Puget Sound Pilots’ (PSP) Petition for Reconsideration
and Motion to Reopen the Record.

PMSA respectfully requests that the Commission deny PSP’s petition to
reconsider Order 06 and deny PSP’s motion to reopen the record in this
proceeding.

II. LEGAL STANDARDS

Commission rules require that when filing a petition for reconsideration “a
party must do more than simply reargue an issue decided in a final order.”! A
petition must both “demonstrate[ ] that our order is erroneous or incomplete” and

“cite to portions of the record and laws or rules for support of the request for

1 In re Qwest Corp. & Eschelon Telecom, Inc., Docket UT-063061, Order 19 (Jan.
30, 2009) at g 7.
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reconsideration, and must present sufficient argument to warrant a finding that
our order is erroneous or incomplete.”?2

4. Under the Commission’s rules, “[t]he purpose of a petition for reconsideration
is to request that the commission change the outcome with respect to one or more
issues determined by the commission's final order.”3 To that end, the petitioner
must clearly “identify each portion of the challenged order that it contends is
erroneous or incomplete.”4

5. As this Commission observed recently in this same case, “There is a point at
which due process requires the record be closed so that the parties are not having
to respond to ‘new’ evidence and so that the Commission can do its job.”> WAC
480-07-830(1) directs that the evidentiary record closes “at the conclusion of the
last day of hearing unless the commission rules otherwise.”¢

6. Finally, the Commission is required to “ensure that the tariffs provide rates
that are fair, just, reasonable, and sufficient for the provision of pilotage
services.”” These “legal standards are not ambiguous or subject to serious

dispute.”® The Commission has determined that these standards are used to

2 Id.

3 WAC 480-07-850(1).

4 WAC 480-07-850(2).

5 Docket TP-250574, Order 05 at § 10 [hereinafter Order 05] (citing In re
Application of Puget Holdings LLC and Puget Sound Energy, Inc., Docket U-
072375, Order 06 at 3 4 8 (Nov. 5, 2008)).

61d. at g 9.

7RCW 88.16.035(1)(d)

8 WUTC v. Puget Sound Pilots, Docket TP-220513, Final Order 08 at § 57 (Aug.
10, 2023).

DOCKET TP-250574 2
PMSA’S RESPONSE TO PSP’S PETITION FOR RECONSIDERATION & MOTION
TO REOPEN THE RECORD



determine rates that are “just in the sense of being based solely on the record
developed in a rate proceeding; reasonable in light of the range of possible
outcomes supported by the evidence...”? And, when determining whether the legal
standards of “just” and “reasonable” have been met, “it is the result reached, not
the method employed, which is controlling,” with consideration of the fact that
“[t]he economic judgments required in rate proceedings are often hopelessly
complex and do not admit of a single correct result.”10

ITII. ARGUMENT AGAINST PSP PETITION AND MOTION
A. Threshold argument: PSP improperly seeks to relitigate issues.

7. As a threshold matter, PSP’s petition for reconsideration impermissibly seeks
to reargue issues that were fully developed during the evidentiary phase and
briefing of this proceeding. On this basis alone, PSP’s petition and motion should
be denied.

8. Additionally, PSP’s petition should be denied because it fails to identify any
error by the Commission in reaching rates that are “just” or “reasonable.”

9. Commission discretion in a rate-setting case is broad so long as it determines
that the rates are fair, just, reasonable, and sufficient. “Just” rates are those that

are based solely on the record developed in the rate proceeding, and “reasonable”

9 Docket TP-250574, Final Order 06 at § 28 [hereinafter Order 06] (emphasis in
original) (citing WUTC v. Avista Corp., Dockets UE-160228 and UG-160229,
Order 06 at 47 9 79 (Dec. 15, 2016)).

10 Id. at g 28 (emphasis in original) (citing WUTC v. PacifiCorp, Dockets UE-
230172 & UE-210852, Order 08/06 at 55-56 4 201 (March 19, 2024) (citing Fed.
Power Comm’n v. Hope Nat. Gas, 320 US 591, 602 (1944) (emphasis added)).
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rates are those that are within a range of possible outcomes supported by the
evidence.

10. Order 06 articulated the basis for the Commission’s exercise of discretion in
each of the areas PSP now contests. The Commission relied on a substantial
evidentiary record to make findings addressing the number of pilots, the
application of inflation rates, and the evaluation of PSP’s compensation study.

11. Accordingly, the Commission made no error in determining rates that are both
“just” and “reasonable.” The Commission properly exercised its discretion in
setting the number of pilots and selecting the inflation rates because those
determinations were based solely on the evidentiary record and fall squarely
within the range of outcomes supported by the evidence.

B. Order 06 made no error in using 56 licensed pilots based on the record
and the law of the case. PSP is estopped from arguing otherwise.

12. PSP’s challenge to the Commission’s use of 56 licensed pilots fails on multiple
independent grounds. The Commission’s determination was grounded in the
evidentiary record, including PSP’s own testimony, and applied the same AAL
methodology the Commission has consistently employed across three rate cases. 1!
More fundamentally, the Commission has already ruled twice in this proceeding
that the record is closed to new evidence on pilot numbers.12 Those rulings are
now the law of the case. And PSP, having successfully persuaded the Commission

to exclude PMSA’s post-hearing evidence on pilot staffing in Order 05, cannot now

11 Order 06 at 14 9 38.
12 Id.; Order 05.
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seek to iIntroduce its own post-hearing evidence on the same subject in
reconsideration of Order 06. PSP is judicially estopped from doing so. The
Commission should reject PSP’s attempt to reargue this issue.

13. The number of pilots to use in the rate-setting formula had already been the
subject of post-hearing contention, as reflected in Order 05. Consistent with that
context and its prior ruling, Order 06 specifically noted that “[t}he Commission
further declines to reopen the record in this proceeding to accept additional
evidence regarding the number of licensed pilots,” adhering to its standard
practice that “the evidentiary record generally closes on the last day of hearing.”13
At the time PSP responded to the post-hearing Bench Request No. 5, PSP’s own
testimony stated: “PSP currently has 56 active and licensed pilots.”14 The
Commission applied its established AAL methodology, relied on PSP’s testimony,
and expressly declined to reopen the record. This determination is both squarely
within the Commission’s discretion as the finder of fact weighing the evidence
and consistent with Commission rules.

14. Further, the Commission’s rulings on this issue constitute the law of the case
and should not be disturbed. Under the law of the case doctrine, “a court is
generally precluded from reconsidering an issue that has already been decided by

the same court, or a higher court in the identical case.”15> While the doctrine is a

13 Id.

14 Id.

15 United States v. Alexander, 107 F.3d 874 (9th Cir. 1997) (quoting Thomas v.
Bible, 983 F.2d 152, 154 (9th Cir.), cert. denied, 508 U.S. 951 (1993)).
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guide to discretion rather than an absolute limitation on a tribunal’s power,
departure is appropriate only where: (1) the first decision was clearly erroneous;
(2) an intervening change in the law has occurred; (3) the evidence on remand is
substantially different; (4) other changed circumstances exist; or (5) a manifest
injustice would otherwise result. 16 Failure to apply the doctrine absent one of the
requisite conditions constitutes an abuse of discretion. 17

15. The requisite conditions for departing from the law of the case are not present
here. The Commission has twice addressed whether to reopen the record to accept
evidence regarding the number of pilots. In Order 05, the Commission denied
PMSA’s request to take official notice of BPC minutes concerning pilot staffing,
holding that “due process requires the record be closed so that the parties are not
having to respond repeatedly to ‘new’ evidence and so that the Commission can
do its job.” This established the law of this case. The Commission followed this
law of the case in Order 06 by expressly declining “to reopen the record in this
proceeding to accept additional evidence regarding the number of licensed pilots.”
PSP has not demonstrated that any of the recognized grounds for departing from
the law of the case exist. The Commission’s prior rulings were not clearly

erroneous, no intervening change in law has occurred, the evidence is not

16 Id. (citing Arizona v. California, 460 U.S. 605, 618 (1983), and Thomas, 983
F.2d at 155).
17 Id. (citing Thomas, 983 F.2d at 155).
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substantially different, and no manifest injustice would result from adhering to
the Commission’s established approach.

16. PSP is also judicially estopped from seeking precisely what it successfully
argued PMSA could not obtain. “Judicial estoppel is an equitable doctrine that
precludes a party from gaining an advantage by asserting one position, and then
later seeking an advantage by taking a clearly inconsistent position.”1® Courts
invoke judicial estoppel to prevent parties from gaining an advantage through
inconsistent positions, to preserve “the orderly administration of justice and
regard for the dignity of judicial proceedings,” and to “protect against a litigant
playing fast and loose with the courts.”1® Three factors inform whether to apply
judicial estoppel: (1) the party’s later position is clearly inconsistent with its
earlier position; (2) the party succeeded in persuading the tribunal to accept that
earlier position; and (3) the party would derive an unfair advantage if not
estopped. 20

17. All three factors weigh decisively against PSP here. First, PSP’s current
position is clearly inconsistent with its earlier position. When PMSA sought to
introduce BPC meeting minutes documenting that it would be “very difficult to

get to 60 pilots in the next year or two considering expected retirements,” PSP

18 Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 782 (9th Cir. 2001)
(citing Rissetto v. Plumbers & Steamfitters Local 343, 94 F.3d 597, 600-01 (9th
Cir. 1996)).

19 Id. (quoting Russell v. Rolfs, 893 F.2d 1033, 1037 (9th Cir. 1990)).

20 Id. (citing New Hampshire v. Maine, 532 U.S. 742, 750-51 (2001)).
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vigorously opposed the request. PSP characterized PMSA’s effort as “an egregious
misuse of parties’ and the Commission’s time” and “a blatant last-ditch attempt
to manipulate the factual record unhindered by cross-examination or rebuttal.”
PSP argued that introducing post-hearing BPC evidence regarding pilot staffing
was “prejudicial” because the record had closed and PMSA was attempting “to
circumvent Commission filing requirements.” PSP objected that allowing the
BPC evidence “outside the evidentiary process and without any opportunity for
cross-examination—would set a troubling precedent and undermine the integrity
of Commission proceedings.” PSP now seeks to do precisely what it argued
against by introducing its selected post-hearing BPC evidence. Second, in Order
05, the Commission accepted PSP’s arguments and ruled that “due process
requires the record be closed so that the parties are not having to respond
repeatedly to ‘new’ evidence and so that the Commission can do its job.” Third,
PSP would derive an unfair advantage if not estopped. PSP successfully excluded
PMSA’s BPC evidence regarding the difficulty of reaching 60 pilots due to
anticipated retirements. Having secured that result, PSP now seeks to introduce
its own BPC evidence on pilot staffing. PSP cannot argue that record-closure
principles bar PMSA from introducing BPC evidence while simultaneously

contending that those same principles do not apply to PSP.
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18. The parties specifically addressed during the proceeding what date should
determine the number of pilots.2! Also, both PMSA and Staff expressed concerns
regarding the potential for gamesmanship in setting the pilot count due, for
example, to the possibility of timing retirements with respect to the timing of the
rate case.?2 The Commission’s standard practice of closing the record at the
conclusion of the hearing and applying the AAL methodology address this
concern. For the reasons set forth above, both the law of the case and judicial
estoppel bar PSP’s motion to reopen the record.

C. Order 06 made no error in the inflation factor or compensation study
finding.

19. Regarding the Commission’s use of inflation factors, PSP does not contend
that the Commission’s inflation adjustments are “erroneous or incomplete” in
terms of consistency with the evidentiary record. The types and scope of inflation
adjustments were the subject of significant testimony and argument, including
expert witness testimony from both parties. The inflation adjustments chosen for
DNI and transportation are drawn directly from the record, and the Commission’s
choices fall well within the range of options supported by the evidence. PSP does
not dispute these facts. Accordingly, because the Commission’s use of these

factors was not erroneous, PSP is left merely arguing that it would have preferred

21 See e.g., PMSA Post-Hearing Reply Brief at 4 § 10 and n. 12 (noting that the
number was 56 at all points throughout the proceeding and that “holding the
record open for further possible action by the BPC runs directly counter to PSP’s
position” in Order 05).

22 Sevall, TR. 380:14-381:10.; Moore, Exh. MM-01Tr at 213:17-20.
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different adjustments. Reconsideration is not an opportunity to reargue issues
already decided. The Commission should decline to reconsider its inflation
factors.

20. Regarding the characterization of PSP’s compensation study, Finding No. 14
1s not erroneous. When read in context with the full Order, the finding is clear.
However, if the Commission determines that the finding could be clarified to be
better understood when read in isolation, PMSA suggests the following language:
the compensation study “relies on a single year’s worth of data from each pilotage
district included, and some of those data are from a high-traffic year.”

IV. CONCLUSION

21. PSP seeks to reargue issues that were thoroughly addressed in this
proceeding. The Commission’s determinations in Order 06 are just and
reasonable, grounded in the evidentiary record, and within the range of outcomes
supported by the evidence. PMSA respectfully requests that the Commission
affirm Order 06 and deny PSP’s petition for reconsideration and motion to reopen
the record.

Respectfully submitted this 20th day of July, 2026.
FOX ROTHSCHILD LLP

s/ Michelle DeLappe

Michelle DeLappe, WSBA #42184

1001 Fourth Ave., Suite 4400

Seattle, WA 98154-1065

(206) 389-1668

seasalt@foxrothschild.com

Attorneys for Pacific Merchant Shipping Association
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