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·1· · · · · · · · ·JUDGE HUGHES:· Let's go on the record.
·2· · · · · · Good morning.· We are here today for a
·3· ·prehearing conference, the second one in Docket
·4· ·TR-220540.· This case is captioned "City of Wenatchee,
·5· ·Petitioner, versus Burlington Northern Santa Fe Railway
·6· ·Company, Respondent.· My name is Bijan Hughes, I am an
·7· ·administrative law judge with the commission, and I will
·8· ·be presiding over this conference.
·9· · · · · · This is a case which involves a petition to
10· ·modify highway rail grade crossing warning devices at
11· ·the City of Wenatchee's 9th Street crossing.· The
12· ·petition was -- just so you will know the procedural
13· ·history.· The petition was originally filed slightly
14· ·over three years ago, on July 15, 2022, and was set for
15· ·a hearing.· The parties went through discovery through
16· ·the Spring of 2023.· And about two years ago, on July
17· ·31, 2023, the previous ALJ was informed that we just
18· ·need to work through a maintenance agreement and then
19· ·should be in a position to resolve the case.· The ALJ
20· ·requested an update by September 1, 2023.
21· · · · · · On September 11, 2023, an update was provided
22· ·that the City and BNSF tentatively agreed to a design
23· ·change and yet need to work through a construction and
24· ·maintenance agreement.· The ALJ then assigned to the
25· ·case requested an update by October 1, 2023.· No update
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·1· ·was given.
·2· · · · · · On January 29, 2025, another ALJ, myself, was
·3· ·assigned to this matter and requested an update.· The
·4· ·ALJ was informed that the parties had reached an
·5· ·agreement and an update would be coming in the next
·6· ·couple of weeks.
·7· · · · · · On May 29, 2025, the presiding officer again
·8· ·requested an update and was again informed that an
·9· ·agreement had been made and steps were being taken for
10· ·final approval.· So.
11· · · · · · As a result of this history, I think we are
12· ·going to begin today's hearing discussing the standard
13· ·for default as well as the standard for practicing in
14· ·front of the commission.· But before we do that, I like
15· ·to first state appearances, so please spell your name
16· ·for the court reporter, and we are going to begin with
17· ·staff.
18· · · · · · · · · · · · · ·(Pause in proceedings.)
19· · · · · · · · ·JEFF ROBERSON:· It wouldn't be a Zoom
20· ·meeting if I didn't do it at least twice.
21· · · · · · Good morning.· My name is Jeff Roberson,
22· ·R-o-b-e-r-s-o-n.· I am an AAG representing staff.· And
23· ·with me today is staff's rail safety transportation
24· ·manager, Betty Young.
25· · · · · · · · ·JUDGE HUGHES:· All right.· The City of
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·1· ·Wenatchee.
·2· · · · · · · · ·STEVE SMITH:· Good morning, your Honor.
·3· ·This is Steve Smith.· I am the attorney for the City of
·4· ·Wenatchee, and my last name is spelled S-m-i-t-h.
·5· · · · · · · · ·CHRISTOPHER EMCH:· And your Honor, my name
·6· ·is Chris Emch, full first name "Christopher,"
·7· ·C-h-r-i-s-t-o-p-h-e-r.· Last name is E-m-c-h.· And I am
·8· ·here for BNSF Railway Company, the respondent.
·9· · · · · · · · ·JUDGE HUGHES:· Very good.· I assume, you
10· ·know, public counsel, no hat in here.
11· · · · · · · · ·JEFF ROBERSON:· (Shook head.)
12· · · · · · · · ·JUDGE HUGHES:· Okay.· And I don't see any
13· ·other organizations.· Okay.· I am going to start with
14· ·staff.· What is the standard for a motion of default,
15· ·and why or why not would that be appropriate here?
16· · · · · · · · ·JEFF ROBERSON:· Under the ABA and the
17· ·commission's rules, a default is appropriate when a
18· ·party fails to appear at the place and time designated
19· ·for a hearing.· I am not certain that that would apply
20· ·here.· There are rules, RPCs, governing diligence and
21· ·the advancing of litigation which I think the parties
22· ·can speak to more than staff.
23· · · · · · I don't know that staff necessarily seeks a
24· ·default.· Staff's interest in this matter was largely in
25· ·the associated federal suit which was a challenge to the
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·1· ·grade crossing statute, the maintenance statute.· Once
·2· ·that was dealt with by the Eastern District, I think the
·3· ·parties were going to, in accordance with RCW 81.53.261,
·4· ·enter a separate agreement to govern maintenance.· As I
·5· ·understand it, they have done that.· Staff is not a
·6· ·party to that agreement.· That will be something between
·7· ·the Railroad and the City.· And I think they could
·8· ·probably tell you where they are with that and what they
·9· ·plan on doing to move this matter forward.
10· · · · · · · · ·JUDGE HUGHES:· Very good.· And it's your
11· ·understanding just not showing up to the hearing is the
12· ·only way to get to default, not a failure to
13· ·participate?
14· · · · · · · · ·JEFF ROBERSON:· Under the commission's
15· ·rules, I believe that is the specified reason for a
16· ·default.
17· · · · · · · · ·JUDGE HUGHES:· Very good.· Thank you,
18· ·Mr. Roberson.
19· · · · · · Turning to Wenatchee.· Can you please explain
20· ·the delays in the previous representations made to the
21· ·commission.
22
23· · · · · · · · ·STEVE SMITH:· Sure.· Thank you, your
24· ·Honor.
25· · · · · · Yeah.· I am a little surprised it's gone on
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·1· ·this long, even now when I look back at the schedule,
·2· ·but we did have some side litigation that had to be
·3· ·dealt with in federal court.· And then once that was
·4· ·resolved, the parties were able to then work on the
·5· ·specifications for a redesign of the intersection, which
·6· ·they were able to do.· And then they entered into a
·7· ·construction and maintenance agreement.· Took a while to
·8· ·work that out.· Part of that issue there was resolved in
·9· ·that litigation in federal court.· But that has now been
10· ·worked out.· And then the City also needed an easement
11· ·to go across the railroad right-of-way, and so that's
12· ·been resolved, as well.
13· · · · · · So really, all the issues have been resolved as
14· ·far as the City is concerned, I think.· It's just a
15· ·matter of getting this UTC case resolved.· And as I
16· ·understand, at this point we simply need to have BNSF
17· ·withdraw its request for a hearing.· So that's -- I
18· ·think that's where we are at today.
19· · · · · · · · ·JUDGE HUGHES:· Just so I am clear.· There
20· ·is an agreement that resolved this adjudication, and
21· ·that wasn't presented to the presiding officer prior to
22· ·it being signed?
23· · · · · · · · ·STEVE SMITH:· I don't think it's
24· ·necessarily a settlement agreement of this case, your
25· ·Honor, but the parties have entered into a construction
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·1· ·and maintenance agreement as to how the long-term
·2· ·maintenance of this crossing would be handled.
·3· · · · · · · · ·JUDGE HUGHES:· Okay.· But if that doesn't
·4· ·resolve the issues in the case, why was I waiting for
·5· ·it?
·6· · · · · · · · ·STEVE SMITH:· Yeah.· I guess I -- I think
·7· ·there may be a misunderstanding, your Honor, as to what
·8· ·we needed to do to get this brought to a final
·9· ·conclusion.
10· · · · · · · · ·JUDGE HUGHES:· Very good.
11· · · · · · · · ·JEFF ROBERSON:· Judge Hughes, if I may?
12· ·RCW 81.53.261 is the statute governing the modification
13· ·of the warning devices at a crossing.· There is a
14· ·proviso in there that says nothing in this section
15· ·restricts the rights of the parties to enter into a
16· ·separate agreement addressing the maintenance issue.  I
17· ·don't know that the commission has ever interpreted that
18· ·to be the kind of settlement that would need to be
19· ·presented to the commission.· It's more of a -- it's
20· ·just a matter of independent contract.
21· · · · · · · · ·JUDGE HUGHES:· I suppose my understanding
22· ·was, is, like the second a hearing is noted, it is an
23· ·adjudication.· And for any adjudication that's resolved,
24· ·there is -- well, there is exit ramps, and one of those
25· ·is settlement agreement.· But that's fair.· I suppose I
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·1· ·didn't realize it was a separate statute in play here.
·2· · · · · · So motions to withdraw, though, kind of very
·3· ·similarly bring up the settlement agreement.· My
·4· ·understanding is, in order to grant the motion to
·5· ·withdraw, I have to review really -- yeah, the
·6· ·settlement agreement or other agreement pursuant to
·7· ·which the party seeking withdrawal has to be provided
·8· ·under 480-07-380(3).· So.
·9· · · · · · BNSF, are you anticipating making such a
10· ·motion?
11· · · · · · · · ·CHRISTOPHER EMCH:· Yes, your Honor.· We
12· ·are happy to do whatever the appropriate mechanism is.
13· · · · · · I just wanted to add for the record.  I
14· ·apologize to the Court to the extent of it's created
15· ·consternation on your end.· That certainly was not the
16· ·intent of anybody.
17· · · · · · And I think, in terms of explanation of how we
18· ·got here, it was a circumstance where counsel when we
19· ·had a contested litigation, we were working closely with
20· ·each other in that matter.· And once it moved into
21· ·resolution mode, the outside lawyers were essentially
22· ·sidelined.· And I think that was a positive because the
23· ·City and BNSF were able to work directly together and, I
24· ·think, officially, and so that resolution, the agreement
25· ·just described, was actually not something that outside
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·1· ·counsel were involved with.· It wasn't really a
·2· ·litigation mechanism.· They were working on trying to
·3· ·get a reasonable compromise regarding the maintenance
·4· ·agreement and all the different mechanics of that, and
·5· ·that was something that outside counsel wasn't involved
·6· ·with.· And so unlike a regular, say, settlement in
·7· ·litigation, your Honor, where we are like, okay, the
·8· ·lawyers are settling, we know the terms, the time lines,
·9· ·things like that, there was just -- because we were
10· ·trying to keep costs down on our side, we -- at least
11· ·me -- didn't fully appreciate all the different moving
12· ·parts going on, on the business side, and so there was
13· ·some uncertainty when -- when there was a, "Hey," reach
14· ·out.· "What's going on?"· We were trying to exactly just
15· ·determine, "Hey, is the overall roadway project, is
16· ·that, itself, moving forward?· So this smaller piece, is
17· ·this necessary?"
18· · · · · · What the posture was, in addition, your Honor,
19· ·and I know this is probably not to your satisfaction,
20· ·but there -- it just happens sometimes with these
21· ·matters.· On some of the layers that needed to be
22· ·addressed that Mr. Smith talked about, is, there is just
23· ·some natural turnover, and almost everyone involved in
24· ·this project, when it was in litigation mode, is
25· ·different.
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·1· · · · · · The person who was negotiating originally with
·2· ·the City, the BNSF local businessperson, moved on to
·3· ·another opportunity out-of-state, and so the person who
·4· ·was negotiating that and had come to an agreement is no
·5· ·longer there, and so there is some disconnect.· There is
·6· ·an entirely new person who didn't have the history.
·7· · · · · · In addition, the company level, because of
·8· ·course these kind of things need layers of approval,
·9· ·there was turnover of those folks too, so the people I
10· ·was dealing with -- for example, when you pinged folks
11· ·again in May, it was trying to reconstruct just the
12· ·decisionmaking process and the approval process because
13· ·there was entirely new faces.
14· · · · · · In addition, your Honor -- and probably more
15· ·than you want to hear, but just for the record -- all
16· ·the other attorneys at my firm who were on that email --
17· ·and I am chagrin you had to sent send that email -- they
18· ·have had nothing to do with the case.· And my assistant
19· ·on there has not been at the firm for a year, so you
20· ·probably got a bounceback.· She is someone else that
21· ·helps, you know, with reminders and daily things.  I
22· ·have had temporary assistants for some time.· I had a
23· ·replacement.· And without divulging any personal
24· ·information, there was an incident, unfortunate
25· ·incident, an accident with that individual, and I have
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·1· ·had no assistant for two weeks.· And it's summertime,
·2· ·and so we are very thinly staffed.
·3· · · · · · So that's not -- that's not an excuse, but it's
·4· ·an explanation about why we were trying to close the
·5· ·loop.· And I had reached out and talked to Mr. Smith and
·6· ·Mr. Roberson last week to try to get closure on this,
·7· ·and there were some open issues there, and then we got
·8· ·your email, so.· Again, sincere apologies about that.
·9· ·It was not the intention, of ending up where we are
10· ·and -- but we are prepared to move forward and get this
11· ·process on-track to resolution.
12· · · · · · · · ·JUDGE HUGHES:· Great.· I appreciate that,
13· ·counsel.· I wasn't trying to spook you too much.· But we
14· ·had several of these matters that have ended up in a
15· ·very similar posture.· And never again, right?· So.
16· ·Very good.
17· · · · · · Okay.· So we have gone through discovery.
18· ·There is a settlement agreement that may or may not
19· ·require looking through.· And BNSF is looking to
20· ·withdraw.· Does that sound accurate to everybody of
21· ·where we are?
22· · · · · · · · ·CHRISTOPHER EMCH:· That is accurate, your
23· ·Honor.· I just -- I was, obviously, on the phone, with
24· ·intensity, since we got your email, just to make sure I
25· ·understood the current lay of the land, as well.· And I
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·1· ·was able to confirm on our end, as well, what Mr. Smith
·2· ·represented.· The project's moving forward.· The parties
·3· ·had agreed to the terms.· Everyone, as I understand, are
·4· ·happy.
·5· · · · · · I did -- and just immediately before this call,
·6· ·I was preparing a potential withdrawal motion.· I just
·7· ·quickly had put settlement in there.· But as Mr. Smith
·8· ·noted, it actually is -- it is actually -- and
·9· ·Mr. Roberson.· The -- it's actually a maintenance
10· ·agreement.· It's not really described as a settlement
11· ·agreement.· So I guess we will just have to revisit what
12· ·the right terminology is.
13· · · · · · But in terms of withdrawing the request for an
14· ·adjudicative hearing, absolutely, with, you know, the
15· ·usual provision, to the extent the UTC does have to
16· ·approve it and it didn't go -- it wasn't approved, then
17· ·I think the default, under the regulations, is that then
18· ·the parties would still have the right to an
19· ·adjudicative proceeding, but of course no one wants
20· ·that, and we anticipate it being resolved through this
21· ·process we have described.
22· · · · · · · · ·JUDGE HUGHES:· Okay.· That all sounds
23· ·good.· I will point out, WAC 480-07-730, that gets into
24· ·the different definitions of settlement that the
25· ·commission uses, which may or may not be helpful in
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·1· ·drafting your motion.· So it does feel silly, I suppose,
·2· ·to say "hearing."· At this point, though, it is a
·3· ·prehearing conference.
·4· · · · · · Okay.· How long do you need for a motion to
·5· ·withdraw?
·6· · · · · · · · ·CHRISTOPHER EMCH:· Well, like I said, I
·7· ·just propose just a notice of withdrawal, but I am
·8· ·understanding maybe that it needs to be a little more
·9· ·robust than that, so I would -- I could repurpose this
10· ·and send it to the respective counsel here.· They could
11· ·take a look at it.· I would need to run it up the
12· ·flagpole, and, like I said, I -- you know.· I would like
13· ·to get it filed this -- you know, in the next few days
14· ·this week, but maybe, just to be on the safe side, give
15· ·us to like next Friday or something.
16· · · · · · · · ·JUDGE HUGHES:· Okay.· Yeah.· Let's set the
17· ·15th.· I will give you a chance to talk with the
18· ·parties, and then, that way, we can do it at once.
19· · · · · · I will point out -- maybe too much
20· ·information -- my wife is expecting on the 20th, so plus
21· ·or minus seven days, so I may or may not be here,
22· ·because that's -- that was the real motivator.· I didn't
23· ·want a fourth ALJ because that would be ridiculous.· So.
24· ·I will never -- so please try to get that done as
25· ·quickly as you can.· But let's set the date for the
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·1· ·15th.· It is summer.· I understand everything is a
·2· ·little slower.· It's the heat.· And I will -- I will try
·3· ·to turn that around.· And/or it might have to wait a
·4· ·month for me to come back.· But I think, at this point,
·5· ·no one is too worried about that.
·6· · · · · · Okay.· So I am not going to go through the
·7· ·boilerplate for prehearing conferences because I don't
·8· ·think any of you need to hear that, and it doesn't sound
·9· ·like we want to hear it, so skipping all of that.
10· · · · · · Okay.· Does that seem like a roadmap?· Staff,
11· ·any issues?
12· · · · · · · · ·JEFF ROBERSON:· (Shakes head.)
13· · · · · · · · ·JUDGE HUGHES:· No?
14· · · · · · Mr. Smith, are you good with that plan?
15· · · · · · · · ·STEVE SMITH:· Yeah, I am good with that
16· ·plan.· I guess I'll just like to understand what we are
17· ·going to do.· So can we just stipulate to an order and
18· ·submit it, your Honor, or do we have to note that for
19· ·some kind of a hearing, or what do you anticipate?
20· · · · · · · · ·JUDGE HUGHES:· Oh.· Fair question.· I can
21· ·rule on the papers for that motion.· If you stipulate,
22· ·that obviously makes it easier to grant.
23· · · · · · There is -- I mean, I can't say I automatically
24· ·will grant it because there is that asterisk of, the
25· ·commission has got to look at it, but yeah.· A motion on
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·1· ·the papers.· And then if you don't intend to respond,
·2· ·you can so say that it is not opposed, and then I will
·3· ·issue a dispositive order, depending on the posture.  I
·4· ·think, if you are looking at a dismissal -- we have a
·5· ·few different words for dispositive motions that I have
·6· ·never quite jumped into, but I think it goes away as
·7· ·the -- yeah.
·8· · · · · · · · ·STEVE SMITH:· Yeah, I guess I get a little
·9· ·confused, because we actually have -- the BNSF didn't
10· ·waive its right to a hearing.· So I think that's really
11· ·what we are talking about.· But then there is also the
12· ·ultimate issue of approving the City's petition for this
13· ·change in crossing.· So I --
14· · · · · · · · ·JUDGE HUGHES:· Oh.
15· · · · · · · · ·STEVE SMITH:· So we are really talking
16· ·about, I guess, having BNSF waive its right to a
17· ·hearing.
18· · · · · · · · ·JUDGE HUGHES:· Right, but a motion to
19· ·withdraw has to include the settlement that's causing --
20· ·like, causing the withdrawal, so I have to review that,
21· ·in granting the withdrawal.· So then that leaves us with
22· ·your petition for the grade crossing, which, I believe,
23· ·if it's not challenged, we can do that on the papers?
24· · · · · · · · ·STEVE SMITH:· (Nodded.)
25· · · · · · · · ·JUDGE HUGHES:· Yeah?· So I will -- I mean,
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·1· ·that probably gets set for open meeting, then.· I would
·2· ·assume that would be the cleanest process, because like
·3· ·we only really have to put on the adjudication hat when
·4· ·there is an actual conflict, so that we can preserve the
·5· ·record for appeal.· So once he is dismissed, I believe
·6· ·staff will take it up to meeting and it will be -- go
·7· ·through that process.· Will I have to answer a question
·8· ·from the chair?· We're not -- I am not -- I am not sure.
·9· ·Not my -- I don't do the open meetings.
10· · · · · · · · ·CHRISTOPHER EMCH:· Your Honor, I guess I'm
11· ·a little -- thank you for that clarification.· I guess I
12· ·am still a little confused, as well.· I am happy to work
13· ·out with Mr. Roberson and Mr. Smith what the stipulation
14· ·would look like, but.· And Mr. Roberson was helpful last
15· ·week when I was just trying to confirm, hey, it's like
16· ·we never really requested a hearing.· We just responded.
17· ·But he explained that because we didn't check the
18· ·waiver, we technically requested one, so.· I understand
19· ·that clarification, but.· If this goes through an open
20· ·meeting process, you preside over it, as well as the
21· ·commission?· Is that -- okay.
22· · · · · · · · ·JUDGE HUGHES:· No, no, no.· Okay.· I have
23· ·confused things.
24· · · · · · So let's just walk through the WACs.· So
25· ·480-07-380(3).· That is the motion to withdraw.· So
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·1· ·because it's an adjudication -- and I assume
·2· ·adjudication because we have set it for a hearing and
·3· ·there is two parties in the dispute.· If one party would
·4· ·like to leave because there has been some settlement,
·5· ·480-07-380 gives you the mechanism to do that.
·6· · · · · · If you are no longer disputing it, it is --
·7· ·looks less like an adjudication because there are not
·8· ·two parties in dispute, in which case it's just the City
·9· ·of Wenatchee asking to do something, and the
10· ·commission -- the commissioners can just see that
11· ·through.· And the statute, I believe, probably has a
12· ·requirement for a hearing.· I haven't read it in a
13· ·while.· But it should be satisfied by the open meeting.
14· ·But what we are talking about here is getting you out of
15· ·it so there is not two parties in dispute.· And as part
16· ·of that, separate from the settlement submission
17· ·process, which is like a separate WAC, if you want to
18· ·withdraw and there is a settlement that's causing you to
19· ·withdraw, you're supposed to submit that with your
20· ·withdrawal, per the rules.
21· · · · · · · · ·CHRISTOPHER EMCH:· Okay.· Thank you, your
22· ·Honor.
23· · · · · · Just one follow-up question.· So if we
24· ·withdraw -- I mean, my understanding, again, everyone is
25· ·on the same page, and I think that's a large positive

Page 33
·1· ·is, everyone came together on this, but.· My
·2· ·understanding -- I mean, we would want -- if we
·3· ·completely withdraw -- like the agreement, I think, is
·4· ·our letterhead and -- or, you know, it's on a BNSF
·5· ·document.· Would we be on the seat of the table to
·6· ·answer questions or are you saying we are completely
·7· ·out, we can't even sit at the table when they are
·8· ·discussing this settlement?· Because it seems like we'd
·9· ·want some presence just to participate in the review on
10· ·approval process, and --
11· · · · · · · · ·JUDGE HUGHES:· Okay.· This does come out
12· ·of motions practice.· So one way to resolve is for you
13· ·to withdraw as a party.· Another way is under Subpart D
14· ·of our 480-07 chapter, there is 480-07-730 and
15· ·480-07-740, which would be a process in which the State
16· ·has an adjudication, and the settlement agreement is
17· ·submitted to me, we don't go to open meeting, and I
18· ·review it, then I approve it, and that results in the
19· ·adjudication.
20· · · · · · Jeff, please jump in if I am misstating
21· ·anything.
22· · · · · · · · ·JEFF ROBERSON:· No.· I guess my question
23· ·is, if they do file -- if BNSF files a motion to
24· ·withdraw, theoretically you wouldn't need a full
25· ·settlement, right?· They could just submit the
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·1· ·maintenance agreement, and that would be sufficient to
·2· ·show good cause to allow them to withdraw, versus if you
·3· ·want a full settlement, we would have to memorialize
·4· ·some kind of settlement.· The maintenance agreement
·5· ·would certainly be attached as an exhibit.· So I guess
·6· ·it's just a question of how much extra work the parties
·7· ·want to do.
·8· · · · · · · · ·JUDGE HUGHES:· Right.· It's a motion
·9· ·practice.· I can't -- I can't advise you on which
10· ·direction to go.· But those seem like the two procedural
11· ·paths to go, as far as I can tell.
12· · · · · · · · ·CHRISTOPHER EMCH:· All right.  I
13· ·appreciate that.· And I will take a closer look at that.
14· ·We want, at this point, certainly the path -- the path
15· ·that's most efficient for everybody.
16· · · · · · But in the withdrawal scenario, though, we
17· ·submit it, and then it's just sort of a thumbs up or a
18· ·thumbs down decision.· It's -- I guess the question is,
19· ·if -- in the withdrawal scenario, if we were to say,
20· ·"Hey, look, we are completely out," and then there is
21· ·some kind of issues with particular provisions or
22· ·pushback or something and we don't have a seat at the
23· ·table just to discuss it, it seems like our client would
24· ·probably go, "Hey, you know, since we are one of the
25· ·parties to the agreement, we would at least want to be
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·1· ·involved in that discussion."· But you are saying if we
·2· ·submit it, we withdraw and submit it, it's sort of a
·3· ·thumbs up, thumbs down.· And if it's thumbs down, then
·4· ·it would go back into the adjudicative proceeding or --
·5· ·I mean.
·6· · · · · · · · ·JUDGE HUGHES:· Yeah.· So if I were to
·7· ·reject the settlement, the AH just goes back to its
·8· ·original posture, which would be, we'd set a hearing, a
·9· ·trial.· Have a hearing date.
10· · · · · · · · ·JEFF ROBERSON:· And, your Honor,
11· ·480-07-380, then it does not go to an open public
12· ·meeting?
13· · · · · · · · ·JUDGE HUGHES:· No, because the open
14· ·meeting is different than adjudications.· Like they are
15· ·both administrative processes, but the AP- -- the
16· ·adjudication is more formal and cleaner to appeal, and
17· ·it's much like the, you know, petitions to review or --
18· ·all the post order mechanisms are kind of at your access
19· ·and -- under an APA proceeding.· So if there was a, I
20· ·don't know, motion to amend the settlement agreement or
21· ·something, or try to enforce a provision, then yeah.
22· ·Depending on how we resolve this, that would affect
23· ·that, presumably.
24· · · · · · · · ·CHRISTOPHER EMCH:· And those -- those
25· ·rights would be more available under the 7- -- the
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·1· ·07-730 or 740 provision?
·2· · · · · · · · ·JUDGE HUGHES:· Jeff?
·3· · · · · · · · ·JEFF ROBERSON:· There is one hang-up here,
·4· ·which is, as...I have forgotten.· Grade crossing
·5· ·petitions, the commission has delegated authority, I
·6· ·think, to the executive director.· They don't go through
·7· ·the open meeting.· So.· It would just be a decision
·8· ·based solely on the petition.
·9· · · · · · · · ·JUDGE HUGHES:· Oh, okay.
10· · · · · · · · ·CHRISTOPHER EMCH:· The only wrinkle there,
11· ·though, is, I think the -- Steve, or Mr. Smith, you can
12· ·correct me if I am wrong.· Didn't -- wasn't there a
13· ·compromise on exactly what -- the cross- -- the crossing
14· ·mechanisms and gates and things compared to the original
15· ·petition?· Hasn't there been some kind of alteration
16· ·pursuant to that agreement or no?
17· · · · · · · · ·STEVE SMITH:· Well, yeah.· I think they
18· ·did negotiate a resolution to the design of the
19· ·crossing, and that's incorporated in to the construction
20· ·maintenance agreement.
21· · · · · · · · ·JEFF ROBERSON:· Judge Hughes, it may be
22· ·fruitful for me to talk to the parties.· I don't know
23· ·that we need to do this on the record.· But there may be
24· ·a third option which solves many of these problems.
25· · · · · · · · ·JUDGE HUGHES:· Very good.· So why don't we
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·1· ·conclude with -- at this time.· We are still not doing a
·2· ·hearing.· It's still an option up until you guys choose
·3· ·which path you want to go through.· But I agree with
·4· ·Mr. Roberson.· You can all do that offline.· Is that
·5· ·something that we benefit for, a recess, or should we
·6· ·just wrap up today, and you all can email me by next
·7· ·Friday whatever it is you're going to file?
·8· · · · · · · · ·CHRISTOPHER EMCH:· I would say we could do
·9· ·that, your Honor.
10· · · · · · · · ·JUDGE HUGHES:· Do that?· Okay.
11· · · · · · Okay.· Well, if there are no other issues --
12· ·please wave your hand if there is one.
13· · · · · · Seeing no hand waves, I think we are going to
14· ·go off the record.· We are going to be adjourned for
15· ·today.
16· · · · · · · · · · · · · ·(Proceedings ended at 9:57 AM.)
17
18
19
20
21
22
23
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 1                 JUDGE HUGHES:  Let's go on the record.

 2            Good morning.  We are here today for a

 3   prehearing conference, the second one in Docket

 4   TR-220540.  This case is captioned "City of Wenatchee,

 5   Petitioner, versus Burlington Northern Santa Fe Railway

 6   Company, Respondent.  My name is Bijan Hughes, I am an

 7   administrative law judge with the commission, and I will

 8   be presiding over this conference.

 9            This is a case which involves a petition to

10   modify highway rail grade crossing warning devices at

11   the City of Wenatchee's 9th Street crossing.  The

12   petition was -- just so you will know the procedural

13   history.  The petition was originally filed slightly

14   over three years ago, on July 15, 2022, and was set for

15   a hearing.  The parties went through discovery through

16   the Spring of 2023.  And about two years ago, on July

17   31, 2023, the previous ALJ was informed that we just

18   need to work through a maintenance agreement and then

19   should be in a position to resolve the case.  The ALJ

20   requested an update by September 1, 2023.

21            On September 11, 2023, an update was provided

22   that the City and BNSF tentatively agreed to a design

23   change and yet need to work through a construction and

24   maintenance agreement.  The ALJ then assigned to the

25   case requested an update by October 1, 2023.  No update
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 1   was given.

 2            On January 29, 2025, another ALJ, myself, was

 3   assigned to this matter and requested an update.  The

 4   ALJ was informed that the parties had reached an

 5   agreement and an update would be coming in the next

 6   couple of weeks.

 7            On May 29, 2025, the presiding officer again

 8   requested an update and was again informed that an

 9   agreement had been made and steps were being taken for

10   final approval.  So.

11            As a result of this history, I think we are

12   going to begin today's hearing discussing the standard

13   for default as well as the standard for practicing in

14   front of the commission.  But before we do that, I like

15   to first state appearances, so please spell your name

16   for the court reporter, and we are going to begin with

17   staff.

18                           (Pause in proceedings.)

19                 JEFF ROBERSON:  It wouldn't be a Zoom

20   meeting if I didn't do it at least twice.

21            Good morning.  My name is Jeff Roberson,

22   R-o-b-e-r-s-o-n.  I am an AAG representing staff.  And

23   with me today is staff's rail safety transportation

24   manager, Betty Young.

25                 JUDGE HUGHES:  All right.  The City of
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 1   Wenatchee.

 2                 STEVE SMITH:  Good morning, your Honor.

 3   This is Steve Smith.  I am the attorney for the City of

 4   Wenatchee, and my last name is spelled S-m-i-t-h.

 5                 CHRISTOPHER EMCH:  And your Honor, my name

 6   is Chris Emch, full first name "Christopher,"

 7   C-h-r-i-s-t-o-p-h-e-r.  Last name is E-m-c-h.  And I am

 8   here for BNSF Railway Company, the respondent.

 9                 JUDGE HUGHES:  Very good.  I assume, you

10   know, public counsel, no hat in here.

11                 JEFF ROBERSON:  (Shook head.)

12                 JUDGE HUGHES:  Okay.  And I don't see any

13   other organizations.  Okay.  I am going to start with

14   staff.  What is the standard for a motion of default,

15   and why or why not would that be appropriate here?

16                 JEFF ROBERSON:  Under the ABA and the

17   commission's rules, a default is appropriate when a

18   party fails to appear at the place and time designated

19   for a hearing.  I am not certain that that would apply

20   here.  There are rules, RPCs, governing diligence and

21   the advancing of litigation which I think the parties

22   can speak to more than staff.

23            I don't know that staff necessarily seeks a

24   default.  Staff's interest in this matter was largely in

25   the associated federal suit which was a challenge to the
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 1   grade crossing statute, the maintenance statute.  Once

 2   that was dealt with by the Eastern District, I think the

 3   parties were going to, in accordance with RCW 81.53.261,

 4   enter a separate agreement to govern maintenance.  As I

 5   understand it, they have done that.  Staff is not a

 6   party to that agreement.  That will be something between

 7   the Railroad and the City.  And I think they could

 8   probably tell you where they are with that and what they

 9   plan on doing to move this matter forward.

10                 JUDGE HUGHES:  Very good.  And it's your

11   understanding just not showing up to the hearing is the

12   only way to get to default, not a failure to

13   participate?

14                 JEFF ROBERSON:  Under the commission's

15   rules, I believe that is the specified reason for a

16   default.

17                 JUDGE HUGHES:  Very good.  Thank you,

18   Mr. Roberson.

19            Turning to Wenatchee.  Can you please explain

20   the delays in the previous representations made to the

21   commission.

22

23                 STEVE SMITH:  Sure.  Thank you, your

24   Honor.

25            Yeah.  I am a little surprised it's gone on
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 1   this long, even now when I look back at the schedule,

 2   but we did have some side litigation that had to be

 3   dealt with in federal court.  And then once that was

 4   resolved, the parties were able to then work on the

 5   specifications for a redesign of the intersection, which

 6   they were able to do.  And then they entered into a

 7   construction and maintenance agreement.  Took a while to

 8   work that out.  Part of that issue there was resolved in

 9   that litigation in federal court.  But that has now been

10   worked out.  And then the City also needed an easement

11   to go across the railroad right-of-way, and so that's

12   been resolved, as well.

13            So really, all the issues have been resolved as

14   far as the City is concerned, I think.  It's just a

15   matter of getting this UTC case resolved.  And as I

16   understand, at this point we simply need to have BNSF

17   withdraw its request for a hearing.  So that's -- I

18   think that's where we are at today.

19                 JUDGE HUGHES:  Just so I am clear.  There

20   is an agreement that resolved this adjudication, and

21   that wasn't presented to the presiding officer prior to

22   it being signed?

23                 STEVE SMITH:  I don't think it's

24   necessarily a settlement agreement of this case, your

25   Honor, but the parties have entered into a construction
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 1   and maintenance agreement as to how the long-term

 2   maintenance of this crossing would be handled.

 3                 JUDGE HUGHES:  Okay.  But if that doesn't

 4   resolve the issues in the case, why was I waiting for

 5   it?

 6                 STEVE SMITH:  Yeah.  I guess I -- I think

 7   there may be a misunderstanding, your Honor, as to what

 8   we needed to do to get this brought to a final

 9   conclusion.

10                 JUDGE HUGHES:  Very good.

11                 JEFF ROBERSON:  Judge Hughes, if I may?

12   RCW 81.53.261 is the statute governing the modification

13   of the warning devices at a crossing.  There is a

14   proviso in there that says nothing in this section

15   restricts the rights of the parties to enter into a

16   separate agreement addressing the maintenance issue.  I

17   don't know that the commission has ever interpreted that

18   to be the kind of settlement that would need to be

19   presented to the commission.  It's more of a -- it's

20   just a matter of independent contract.

21                 JUDGE HUGHES:  I suppose my understanding

22   was, is, like the second a hearing is noted, it is an

23   adjudication.  And for any adjudication that's resolved,

24   there is -- well, there is exit ramps, and one of those

25   is settlement agreement.  But that's fair.  I suppose I
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 1   didn't realize it was a separate statute in play here.

 2            So motions to withdraw, though, kind of very

 3   similarly bring up the settlement agreement.  My

 4   understanding is, in order to grant the motion to

 5   withdraw, I have to review really -- yeah, the

 6   settlement agreement or other agreement pursuant to

 7   which the party seeking withdrawal has to be provided

 8   under 480-07-380(3).  So.

 9            BNSF, are you anticipating making such a

10   motion?

11                 CHRISTOPHER EMCH:  Yes, your Honor.  We

12   are happy to do whatever the appropriate mechanism is.

13            I just wanted to add for the record.  I

14   apologize to the Court to the extent of it's created

15   consternation on your end.  That certainly was not the

16   intent of anybody.

17            And I think, in terms of explanation of how we

18   got here, it was a circumstance where counsel when we

19   had a contested litigation, we were working closely with

20   each other in that matter.  And once it moved into

21   resolution mode, the outside lawyers were essentially

22   sidelined.  And I think that was a positive because the

23   City and BNSF were able to work directly together and, I

24   think, officially, and so that resolution, the agreement

25   just described, was actually not something that outside
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 1   counsel were involved with.  It wasn't really a

 2   litigation mechanism.  They were working on trying to

 3   get a reasonable compromise regarding the maintenance

 4   agreement and all the different mechanics of that, and

 5   that was something that outside counsel wasn't involved

 6   with.  And so unlike a regular, say, settlement in

 7   litigation, your Honor, where we are like, okay, the

 8   lawyers are settling, we know the terms, the time lines,

 9   things like that, there was just -- because we were

10   trying to keep costs down on our side, we -- at least

11   me -- didn't fully appreciate all the different moving

12   parts going on, on the business side, and so there was

13   some uncertainty when -- when there was a, "Hey," reach

14   out.  "What's going on?"  We were trying to exactly just

15   determine, "Hey, is the overall roadway project, is

16   that, itself, moving forward?  So this smaller piece, is

17   this necessary?"

18            What the posture was, in addition, your Honor,

19   and I know this is probably not to your satisfaction,

20   but there -- it just happens sometimes with these

21   matters.  On some of the layers that needed to be

22   addressed that Mr. Smith talked about, is, there is just

23   some natural turnover, and almost everyone involved in

24   this project, when it was in litigation mode, is

25   different.
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 1            The person who was negotiating originally with

 2   the City, the BNSF local businessperson, moved on to

 3   another opportunity out-of-state, and so the person who

 4   was negotiating that and had come to an agreement is no

 5   longer there, and so there is some disconnect.  There is

 6   an entirely new person who didn't have the history.

 7            In addition, the company level, because of

 8   course these kind of things need layers of approval,

 9   there was turnover of those folks too, so the people I

10   was dealing with -- for example, when you pinged folks

11   again in May, it was trying to reconstruct just the

12   decisionmaking process and the approval process because

13   there was entirely new faces.

14            In addition, your Honor -- and probably more

15   than you want to hear, but just for the record -- all

16   the other attorneys at my firm who were on that email --

17   and I am chagrin you had to sent send that email -- they

18   have had nothing to do with the case.  And my assistant

19   on there has not been at the firm for a year, so you

20   probably got a bounceback.  She is someone else that

21   helps, you know, with reminders and daily things.  I

22   have had temporary assistants for some time.  I had a

23   replacement.  And without divulging any personal

24   information, there was an incident, unfortunate

25   incident, an accident with that individual, and I have
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 1   had no assistant for two weeks.  And it's summertime,

 2   and so we are very thinly staffed.

 3            So that's not -- that's not an excuse, but it's

 4   an explanation about why we were trying to close the

 5   loop.  And I had reached out and talked to Mr. Smith and

 6   Mr. Roberson last week to try to get closure on this,

 7   and there were some open issues there, and then we got

 8   your email, so.  Again, sincere apologies about that.

 9   It was not the intention, of ending up where we are

10   and -- but we are prepared to move forward and get this

11   process on-track to resolution.

12                 JUDGE HUGHES:  Great.  I appreciate that,

13   counsel.  I wasn't trying to spook you too much.  But we

14   had several of these matters that have ended up in a

15   very similar posture.  And never again, right?  So.

16   Very good.

17            Okay.  So we have gone through discovery.

18   There is a settlement agreement that may or may not

19   require looking through.  And BNSF is looking to

20   withdraw.  Does that sound accurate to everybody of

21   where we are?

22                 CHRISTOPHER EMCH:  That is accurate, your

23   Honor.  I just -- I was, obviously, on the phone, with

24   intensity, since we got your email, just to make sure I

25   understood the current lay of the land, as well.  And I
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 1   was able to confirm on our end, as well, what Mr. Smith

 2   represented.  The project's moving forward.  The parties

 3   had agreed to the terms.  Everyone, as I understand, are

 4   happy.

 5            I did -- and just immediately before this call,

 6   I was preparing a potential withdrawal motion.  I just

 7   quickly had put settlement in there.  But as Mr. Smith

 8   noted, it actually is -- it is actually -- and

 9   Mr. Roberson.  The -- it's actually a maintenance

10   agreement.  It's not really described as a settlement

11   agreement.  So I guess we will just have to revisit what

12   the right terminology is.

13            But in terms of withdrawing the request for an

14   adjudicative hearing, absolutely, with, you know, the

15   usual provision, to the extent the UTC does have to

16   approve it and it didn't go -- it wasn't approved, then

17   I think the default, under the regulations, is that then

18   the parties would still have the right to an

19   adjudicative proceeding, but of course no one wants

20   that, and we anticipate it being resolved through this

21   process we have described.

22                 JUDGE HUGHES:  Okay.  That all sounds

23   good.  I will point out, WAC 480-07-730, that gets into

24   the different definitions of settlement that the

25   commission uses, which may or may not be helpful in
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 1   drafting your motion.  So it does feel silly, I suppose,

 2   to say "hearing."  At this point, though, it is a

 3   prehearing conference.

 4            Okay.  How long do you need for a motion to

 5   withdraw?

 6                 CHRISTOPHER EMCH:  Well, like I said, I

 7   just propose just a notice of withdrawal, but I am

 8   understanding maybe that it needs to be a little more

 9   robust than that, so I would -- I could repurpose this

10   and send it to the respective counsel here.  They could

11   take a look at it.  I would need to run it up the

12   flagpole, and, like I said, I -- you know.  I would like

13   to get it filed this -- you know, in the next few days

14   this week, but maybe, just to be on the safe side, give

15   us to like next Friday or something.

16                 JUDGE HUGHES:  Okay.  Yeah.  Let's set the

17   15th.  I will give you a chance to talk with the

18   parties, and then, that way, we can do it at once.

19            I will point out -- maybe too much

20   information -- my wife is expecting on the 20th, so plus

21   or minus seven days, so I may or may not be here,

22   because that's -- that was the real motivator.  I didn't

23   want a fourth ALJ because that would be ridiculous.  So.

24   I will never -- so please try to get that done as

25   quickly as you can.  But let's set the date for the
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 1   15th.  It is summer.  I understand everything is a

 2   little slower.  It's the heat.  And I will -- I will try

 3   to turn that around.  And/or it might have to wait a

 4   month for me to come back.  But I think, at this point,

 5   no one is too worried about that.

 6            Okay.  So I am not going to go through the

 7   boilerplate for prehearing conferences because I don't

 8   think any of you need to hear that, and it doesn't sound

 9   like we want to hear it, so skipping all of that.

10            Okay.  Does that seem like a roadmap?  Staff,

11   any issues?

12                 JEFF ROBERSON:  (Shakes head.)

13                 JUDGE HUGHES:  No?

14            Mr. Smith, are you good with that plan?

15                 STEVE SMITH:  Yeah, I am good with that

16   plan.  I guess I'll just like to understand what we are

17   going to do.  So can we just stipulate to an order and

18   submit it, your Honor, or do we have to note that for

19   some kind of a hearing, or what do you anticipate?

20                 JUDGE HUGHES:  Oh.  Fair question.  I can

21   rule on the papers for that motion.  If you stipulate,

22   that obviously makes it easier to grant.

23            There is -- I mean, I can't say I automatically

24   will grant it because there is that asterisk of, the

25   commission has got to look at it, but yeah.  A motion on
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 1   the papers.  And then if you don't intend to respond,

 2   you can so say that it is not opposed, and then I will

 3   issue a dispositive order, depending on the posture.  I

 4   think, if you are looking at a dismissal -- we have a

 5   few different words for dispositive motions that I have

 6   never quite jumped into, but I think it goes away as

 7   the -- yeah.

 8                 STEVE SMITH:  Yeah, I guess I get a little

 9   confused, because we actually have -- the BNSF didn't

10   waive its right to a hearing.  So I think that's really

11   what we are talking about.  But then there is also the

12   ultimate issue of approving the City's petition for this

13   change in crossing.  So I --

14                 JUDGE HUGHES:  Oh.

15                 STEVE SMITH:  So we are really talking

16   about, I guess, having BNSF waive its right to a

17   hearing.

18                 JUDGE HUGHES:  Right, but a motion to

19   withdraw has to include the settlement that's causing --

20   like, causing the withdrawal, so I have to review that,

21   in granting the withdrawal.  So then that leaves us with

22   your petition for the grade crossing, which, I believe,

23   if it's not challenged, we can do that on the papers?

24                 STEVE SMITH:  (Nodded.)

25                 JUDGE HUGHES:  Yeah?  So I will -- I mean,
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 1   that probably gets set for open meeting, then.  I would

 2   assume that would be the cleanest process, because like

 3   we only really have to put on the adjudication hat when

 4   there is an actual conflict, so that we can preserve the

 5   record for appeal.  So once he is dismissed, I believe

 6   staff will take it up to meeting and it will be -- go

 7   through that process.  Will I have to answer a question

 8   from the chair?  We're not -- I am not -- I am not sure.

 9   Not my -- I don't do the open meetings.

10                 CHRISTOPHER EMCH:  Your Honor, I guess I'm

11   a little -- thank you for that clarification.  I guess I

12   am still a little confused, as well.  I am happy to work

13   out with Mr. Roberson and Mr. Smith what the stipulation

14   would look like, but.  And Mr. Roberson was helpful last

15   week when I was just trying to confirm, hey, it's like

16   we never really requested a hearing.  We just responded.

17   But he explained that because we didn't check the

18   waiver, we technically requested one, so.  I understand

19   that clarification, but.  If this goes through an open

20   meeting process, you preside over it, as well as the

21   commission?  Is that -- okay.

22                 JUDGE HUGHES:  No, no, no.  Okay.  I have

23   confused things.

24            So let's just walk through the WACs.  So

25   480-07-380(3).  That is the motion to withdraw.  So
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 1   because it's an adjudication -- and I assume

 2   adjudication because we have set it for a hearing and

 3   there is two parties in the dispute.  If one party would

 4   like to leave because there has been some settlement,

 5   480-07-380 gives you the mechanism to do that.

 6            If you are no longer disputing it, it is --

 7   looks less like an adjudication because there are not

 8   two parties in dispute, in which case it's just the City

 9   of Wenatchee asking to do something, and the

10   commission -- the commissioners can just see that

11   through.  And the statute, I believe, probably has a

12   requirement for a hearing.  I haven't read it in a

13   while.  But it should be satisfied by the open meeting.

14   But what we are talking about here is getting you out of

15   it so there is not two parties in dispute.  And as part

16   of that, separate from the settlement submission

17   process, which is like a separate WAC, if you want to

18   withdraw and there is a settlement that's causing you to

19   withdraw, you're supposed to submit that with your

20   withdrawal, per the rules.

21                 CHRISTOPHER EMCH:  Okay.  Thank you, your

22   Honor.

23            Just one follow-up question.  So if we

24   withdraw -- I mean, my understanding, again, everyone is

25   on the same page, and I think that's a large positive
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 1   is, everyone came together on this, but.  My

 2   understanding -- I mean, we would want -- if we

 3   completely withdraw -- like the agreement, I think, is

 4   our letterhead and -- or, you know, it's on a BNSF

 5   document.  Would we be on the seat of the table to

 6   answer questions or are you saying we are completely

 7   out, we can't even sit at the table when they are

 8   discussing this settlement?  Because it seems like we'd

 9   want some presence just to participate in the review on

10   approval process, and --

11                 JUDGE HUGHES:  Okay.  This does come out

12   of motions practice.  So one way to resolve is for you

13   to withdraw as a party.  Another way is under Subpart D

14   of our 480-07 chapter, there is 480-07-730 and

15   480-07-740, which would be a process in which the State

16   has an adjudication, and the settlement agreement is

17   submitted to me, we don't go to open meeting, and I

18   review it, then I approve it, and that results in the

19   adjudication.

20            Jeff, please jump in if I am misstating

21   anything.

22                 JEFF ROBERSON:  No.  I guess my question

23   is, if they do file -- if BNSF files a motion to

24   withdraw, theoretically you wouldn't need a full

25   settlement, right?  They could just submit the
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 1   maintenance agreement, and that would be sufficient to

 2   show good cause to allow them to withdraw, versus if you

 3   want a full settlement, we would have to memorialize

 4   some kind of settlement.  The maintenance agreement

 5   would certainly be attached as an exhibit.  So I guess

 6   it's just a question of how much extra work the parties

 7   want to do.

 8                 JUDGE HUGHES:  Right.  It's a motion

 9   practice.  I can't -- I can't advise you on which

10   direction to go.  But those seem like the two procedural

11   paths to go, as far as I can tell.

12                 CHRISTOPHER EMCH:  All right.  I

13   appreciate that.  And I will take a closer look at that.

14   We want, at this point, certainly the path -- the path

15   that's most efficient for everybody.

16            But in the withdrawal scenario, though, we

17   submit it, and then it's just sort of a thumbs up or a

18   thumbs down decision.  It's -- I guess the question is,

19   if -- in the withdrawal scenario, if we were to say,

20   "Hey, look, we are completely out," and then there is

21   some kind of issues with particular provisions or

22   pushback or something and we don't have a seat at the

23   table just to discuss it, it seems like our client would

24   probably go, "Hey, you know, since we are one of the

25   parties to the agreement, we would at least want to be
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 1   involved in that discussion."  But you are saying if we

 2   submit it, we withdraw and submit it, it's sort of a

 3   thumbs up, thumbs down.  And if it's thumbs down, then

 4   it would go back into the adjudicative proceeding or --

 5   I mean.

 6                 JUDGE HUGHES:  Yeah.  So if I were to

 7   reject the settlement, the AH just goes back to its

 8   original posture, which would be, we'd set a hearing, a

 9   trial.  Have a hearing date.

10                 JEFF ROBERSON:  And, your Honor,

11   480-07-380, then it does not go to an open public

12   meeting?

13                 JUDGE HUGHES:  No, because the open

14   meeting is different than adjudications.  Like they are

15   both administrative processes, but the AP- -- the

16   adjudication is more formal and cleaner to appeal, and

17   it's much like the, you know, petitions to review or --

18   all the post order mechanisms are kind of at your access

19   and -- under an APA proceeding.  So if there was a, I

20   don't know, motion to amend the settlement agreement or

21   something, or try to enforce a provision, then yeah.

22   Depending on how we resolve this, that would affect

23   that, presumably.

24                 CHRISTOPHER EMCH:  And those -- those

25   rights would be more available under the 7- -- the
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 1   07-730 or 740 provision?

 2                 JUDGE HUGHES:  Jeff?

 3                 JEFF ROBERSON:  There is one hang-up here,

 4   which is, as...I have forgotten.  Grade crossing

 5   petitions, the commission has delegated authority, I

 6   think, to the executive director.  They don't go through

 7   the open meeting.  So.  It would just be a decision

 8   based solely on the petition.

 9                 JUDGE HUGHES:  Oh, okay.

10                 CHRISTOPHER EMCH:  The only wrinkle there,

11   though, is, I think the -- Steve, or Mr. Smith, you can

12   correct me if I am wrong.  Didn't -- wasn't there a

13   compromise on exactly what -- the cross- -- the crossing

14   mechanisms and gates and things compared to the original

15   petition?  Hasn't there been some kind of alteration

16   pursuant to that agreement or no?

17                 STEVE SMITH:  Well, yeah.  I think they

18   did negotiate a resolution to the design of the

19   crossing, and that's incorporated in to the construction

20   maintenance agreement.

21                 JEFF ROBERSON:  Judge Hughes, it may be

22   fruitful for me to talk to the parties.  I don't know

23   that we need to do this on the record.  But there may be

24   a third option which solves many of these problems.

25                 JUDGE HUGHES:  Very good.  So why don't we
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 1   conclude with -- at this time.  We are still not doing a

 2   hearing.  It's still an option up until you guys choose

 3   which path you want to go through.  But I agree with

 4   Mr. Roberson.  You can all do that offline.  Is that

 5   something that we benefit for, a recess, or should we

 6   just wrap up today, and you all can email me by next

 7   Friday whatever it is you're going to file?

 8                 CHRISTOPHER EMCH:  I would say we could do

 9   that, your Honor.

10                 JUDGE HUGHES:  Do that?  Okay.

11            Okay.  Well, if there are no other issues --

12   please wave your hand if there is one.

13            Seeing no hand waves, I think we are going to

14   go off the record.  We are going to be adjourned for

15   today.

16                           (Proceedings ended at 9:57 AM.)

17

18

19

20

21

22

23

24

25

0038
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 2

 3   STATE OF WASHINGTON )

                         )   ss

 4   COUNTY OF PIERCE    )

 5

 6        I, the undersigned Washington Certified Court

     Reporter, pursuant to RCW 5.28.010, authorized to

 7   administer oaths and affirmations in and for the State

     of Washington, do hereby certify:  That the foregoing

 8   proceedings was taken stenographically before me and

     reduced to a typed format under my direction;
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          That I am not a relative or employee of any

10   attorney or counsel or participant and that I am not
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12        That the proceedings, as transcribed, is a full,
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		227						LN		22		17		false		         17        don't know that the commission has ever interpreted that				false
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		240						LN		23		4		false		          4        understanding is, in order to grant the motion to				false
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		242						LN		23		6		false		          6        settlement agreement or other agreement pursuant to				false

		243						LN		23		7		false		          7        which the party seeking withdrawal has to be provided				false
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		251						LN		23		15		false		         15        consternation on your end.  That certainly was not the				false
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		254						LN		23		18		false		         18        got here, it was a circumstance where counsel when we				false

		255						LN		23		19		false		         19        had a contested litigation, we were working closely with				false

		256						LN		23		20		false		         20        each other in that matter.  And once it moved into				false

		257						LN		23		21		false		         21        resolution mode, the outside lawyers were essentially				false

		258						LN		23		22		false		         22        sidelined.  And I think that was a positive because the				false

		259						LN		23		23		false		         23        City and BNSF were able to work directly together and, I				false
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		263						LN		24		1		false		          1        counsel were involved with.  It wasn't really a				false

		264						LN		24		2		false		          2        litigation mechanism.  They were working on trying to				false

		265						LN		24		3		false		          3        get a reasonable compromise regarding the maintenance				false

		266						LN		24		4		false		          4        agreement and all the different mechanics of that, and				false

		267						LN		24		5		false		          5        that was something that outside counsel wasn't involved				false

		268						LN		24		6		false		          6        with.  And so unlike a regular, say, settlement in				false

		269						LN		24		7		false		          7        litigation, your Honor, where we are like, okay, the				false

		270						LN		24		8		false		          8        lawyers are settling, we know the terms, the time lines,				false
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		273						LN		24		11		false		         11        me -- didn't fully appreciate all the different moving				false

		274						LN		24		12		false		         12        parts going on, on the business side, and so there was				false

		275						LN		24		13		false		         13        some uncertainty when -- when there was a, "Hey," reach				false

		276						LN		24		14		false		         14        out.  "What's going on?"  We were trying to exactly just				false

		277						LN		24		15		false		         15        determine, "Hey, is the overall roadway project, is				false

		278						LN		24		16		false		         16        that, itself, moving forward?  So this smaller piece, is				false

		279						LN		24		17		false		         17        this necessary?"				false

		280						LN		24		18		false		         18                 What the posture was, in addition, your Honor,				false

		281						LN		24		19		false		         19        and I know this is probably not to your satisfaction,				false

		282						LN		24		20		false		         20        but there -- it just happens sometimes with these				false

		283						LN		24		21		false		         21        matters.  On some of the layers that needed to be				false

		284						LN		24		22		false		         22        addressed that Mr. Smith talked about, is, there is just				false

		285						LN		24		23		false		         23        some natural turnover, and almost everyone involved in				false

		286						LN		24		24		false		         24        this project, when it was in litigation mode, is				false

		287						LN		24		25		false		         25        different.				false

		288						PG		25		0		false		page 25				false

		289						LN		25		1		false		          1                 The person who was negotiating originally with				false

		290						LN		25		2		false		          2        the City, the BNSF local businessperson, moved on to				false

		291						LN		25		3		false		          3        another opportunity out-of-state, and so the person who				false

		292						LN		25		4		false		          4        was negotiating that and had come to an agreement is no				false

		293						LN		25		5		false		          5        longer there, and so there is some disconnect.  There is				false

		294						LN		25		6		false		          6        an entirely new person who didn't have the history.				false

		295						LN		25		7		false		          7                 In addition, the company level, because of				false

		296						LN		25		8		false		          8        course these kind of things need layers of approval,				false

		297						LN		25		9		false		          9        there was turnover of those folks too, so the people I				false

		298						LN		25		10		false		         10        was dealing with -- for example, when you pinged folks				false

		299						LN		25		11		false		         11        again in May, it was trying to reconstruct just the				false

		300						LN		25		12		false		         12        decisionmaking process and the approval process because				false

		301						LN		25		13		false		         13        there was entirely new faces.				false

		302						LN		25		14		false		         14                 In addition, your Honor -- and probably more				false

		303						LN		25		15		false		         15        than you want to hear, but just for the record -- all				false

		304						LN		25		16		false		         16        the other attorneys at my firm who were on that email --				false

		305						LN		25		17		false		         17        and I am chagrin you had to sent send that email -- they				false

		306						LN		25		18		false		         18        have had nothing to do with the case.  And my assistant				false

		307						LN		25		19		false		         19        on there has not been at the firm for a year, so you				false

		308						LN		25		20		false		         20        probably got a bounceback.  She is someone else that				false

		309						LN		25		21		false		         21        helps, you know, with reminders and daily things.  I				false

		310						LN		25		22		false		         22        have had temporary assistants for some time.  I had a				false

		311						LN		25		23		false		         23        replacement.  And without divulging any personal				false

		312						LN		25		24		false		         24        information, there was an incident, unfortunate				false

		313						LN		25		25		false		         25        incident, an accident with that individual, and I have				false

		314						PG		26		0		false		page 26				false

		315						LN		26		1		false		          1        had no assistant for two weeks.  And it's summertime,				false

		316						LN		26		2		false		          2        and so we are very thinly staffed.				false

		317						LN		26		3		false		          3                 So that's not -- that's not an excuse, but it's				false

		318						LN		26		4		false		          4        an explanation about why we were trying to close the				false

		319						LN		26		5		false		          5        loop.  And I had reached out and talked to Mr. Smith and				false

		320						LN		26		6		false		          6        Mr. Roberson last week to try to get closure on this,				false

		321						LN		26		7		false		          7        and there were some open issues there, and then we got				false

		322						LN		26		8		false		          8        your email, so.  Again, sincere apologies about that.				false

		323						LN		26		9		false		          9        It was not the intention, of ending up where we are				false

		324						LN		26		10		false		         10        and -- but we are prepared to move forward and get this				false

		325						LN		26		11		false		         11        process on-track to resolution.				false

		326						LN		26		12		false		         12                      JUDGE HUGHES:  Great.  I appreciate that,				false

		327						LN		26		13		false		         13        counsel.  I wasn't trying to spook you too much.  But we				false

		328						LN		26		14		false		         14        had several of these matters that have ended up in a				false

		329						LN		26		15		false		         15        very similar posture.  And never again, right?  So.				false

		330						LN		26		16		false		         16        Very good.				false

		331						LN		26		17		false		         17                 Okay.  So we have gone through discovery.				false

		332						LN		26		18		false		         18        There is a settlement agreement that may or may not				false

		333						LN		26		19		false		         19        require looking through.  And BNSF is looking to				false

		334						LN		26		20		false		         20        withdraw.  Does that sound accurate to everybody of				false

		335						LN		26		21		false		         21        where we are?				false

		336						LN		26		22		false		         22                      CHRISTOPHER EMCH:  That is accurate, your				false

		337						LN		26		23		false		         23        Honor.  I just -- I was, obviously, on the phone, with				false

		338						LN		26		24		false		         24        intensity, since we got your email, just to make sure I				false

		339						LN		26		25		false		         25        understood the current lay of the land, as well.  And I				false

		340						PG		27		0		false		page 27				false

		341						LN		27		1		false		          1        was able to confirm on our end, as well, what Mr. Smith				false

		342						LN		27		2		false		          2        represented.  The project's moving forward.  The parties				false

		343						LN		27		3		false		          3        had agreed to the terms.  Everyone, as I understand, are				false

		344						LN		27		4		false		          4        happy.				false

		345						LN		27		5		false		          5                 I did -- and just immediately before this call,				false

		346						LN		27		6		false		          6        I was preparing a potential withdrawal motion.  I just				false

		347						LN		27		7		false		          7        quickly had put settlement in there.  But as Mr. Smith				false

		348						LN		27		8		false		          8        noted, it actually is -- it is actually -- and				false

		349						LN		27		9		false		          9        Mr. Roberson.  The -- it's actually a maintenance				false

		350						LN		27		10		false		         10        agreement.  It's not really described as a settlement				false

		351						LN		27		11		false		         11        agreement.  So I guess we will just have to revisit what				false

		352						LN		27		12		false		         12        the right terminology is.				false

		353						LN		27		13		false		         13                 But in terms of withdrawing the request for an				false

		354						LN		27		14		false		         14        adjudicative hearing, absolutely, with, you know, the				false

		355						LN		27		15		false		         15        usual provision, to the extent the UTC does have to				false

		356						LN		27		16		false		         16        approve it and it didn't go -- it wasn't approved, then				false

		357						LN		27		17		false		         17        I think the default, under the regulations, is that then				false

		358						LN		27		18		false		         18        the parties would still have the right to an				false

		359						LN		27		19		false		         19        adjudicative proceeding, but of course no one wants				false

		360						LN		27		20		false		         20        that, and we anticipate it being resolved through this				false

		361						LN		27		21		false		         21        process we have described.				false

		362						LN		27		22		false		         22                      JUDGE HUGHES:  Okay.  That all sounds				false

		363						LN		27		23		false		         23        good.  I will point out, WAC 480-07-730, that gets into				false

		364						LN		27		24		false		         24        the different definitions of settlement that the				false

		365						LN		27		25		false		         25        commission uses, which may or may not be helpful in				false

		366						PG		28		0		false		page 28				false

		367						LN		28		1		false		          1        drafting your motion.  So it does feel silly, I suppose,				false

		368						LN		28		2		false		          2        to say "hearing."  At this point, though, it is a				false

		369						LN		28		3		false		          3        prehearing conference.				false

		370						LN		28		4		false		          4                 Okay.  How long do you need for a motion to				false

		371						LN		28		5		false		          5        withdraw?				false

		372						LN		28		6		false		          6                      CHRISTOPHER EMCH:  Well, like I said, I				false

		373						LN		28		7		false		          7        just propose just a notice of withdrawal, but I am				false

		374						LN		28		8		false		          8        understanding maybe that it needs to be a little more				false

		375						LN		28		9		false		          9        robust than that, so I would -- I could repurpose this				false

		376						LN		28		10		false		         10        and send it to the respective counsel here.  They could				false

		377						LN		28		11		false		         11        take a look at it.  I would need to run it up the				false

		378						LN		28		12		false		         12        flagpole, and, like I said, I -- you know.  I would like				false

		379						LN		28		13		false		         13        to get it filed this -- you know, in the next few days				false

		380						LN		28		14		false		         14        this week, but maybe, just to be on the safe side, give				false

		381						LN		28		15		false		         15        us to like next Friday or something.				false

		382						LN		28		16		false		         16                      JUDGE HUGHES:  Okay.  Yeah.  Let's set the				false

		383						LN		28		17		false		         17        15th.  I will give you a chance to talk with the				false

		384						LN		28		18		false		         18        parties, and then, that way, we can do it at once.				false

		385						LN		28		19		false		         19                 I will point out -- maybe too much				false

		386						LN		28		20		false		         20        information -- my wife is expecting on the 20th, so plus				false

		387						LN		28		21		false		         21        or minus seven days, so I may or may not be here,				false

		388						LN		28		22		false		         22        because that's -- that was the real motivator.  I didn't				false

		389						LN		28		23		false		         23        want a fourth ALJ because that would be ridiculous.  So.				false

		390						LN		28		24		false		         24        I will never -- so please try to get that done as				false

		391						LN		28		25		false		         25        quickly as you can.  But let's set the date for the				false

		392						PG		29		0		false		page 29				false

		393						LN		29		1		false		          1        15th.  It is summer.  I understand everything is a				false

		394						LN		29		2		false		          2        little slower.  It's the heat.  And I will -- I will try				false

		395						LN		29		3		false		          3        to turn that around.  And/or it might have to wait a				false

		396						LN		29		4		false		          4        month for me to come back.  But I think, at this point,				false

		397						LN		29		5		false		          5        no one is too worried about that.				false

		398						LN		29		6		false		          6                 Okay.  So I am not going to go through the				false

		399						LN		29		7		false		          7        boilerplate for prehearing conferences because I don't				false

		400						LN		29		8		false		          8        think any of you need to hear that, and it doesn't sound				false

		401						LN		29		9		false		          9        like we want to hear it, so skipping all of that.				false

		402						LN		29		10		false		         10                 Okay.  Does that seem like a roadmap?  Staff,				false

		403						LN		29		11		false		         11        any issues?				false

		404						LN		29		12		false		         12                      JEFF ROBERSON:  (Shakes head.)				false

		405						LN		29		13		false		         13                      JUDGE HUGHES:  No?				false

		406						LN		29		14		false		         14                 Mr. Smith, are you good with that plan?				false

		407						LN		29		15		false		         15                      STEVE SMITH:  Yeah, I am good with that				false

		408						LN		29		16		false		         16        plan.  I guess I'll just like to understand what we are				false

		409						LN		29		17		false		         17        going to do.  So can we just stipulate to an order and				false

		410						LN		29		18		false		         18        submit it, your Honor, or do we have to note that for				false

		411						LN		29		19		false		         19        some kind of a hearing, or what do you anticipate?				false

		412						LN		29		20		false		         20                      JUDGE HUGHES:  Oh.  Fair question.  I can				false

		413						LN		29		21		false		         21        rule on the papers for that motion.  If you stipulate,				false

		414						LN		29		22		false		         22        that obviously makes it easier to grant.				false

		415						LN		29		23		false		         23                 There is -- I mean, I can't say I automatically				false

		416						LN		29		24		false		         24        will grant it because there is that asterisk of, the				false

		417						LN		29		25		false		         25        commission has got to look at it, but yeah.  A motion on				false

		418						PG		30		0		false		page 30				false

		419						LN		30		1		false		          1        the papers.  And then if you don't intend to respond,				false

		420						LN		30		2		false		          2        you can so say that it is not opposed, and then I will				false

		421						LN		30		3		false		          3        issue a dispositive order, depending on the posture.  I				false

		422						LN		30		4		false		          4        think, if you are looking at a dismissal -- we have a				false

		423						LN		30		5		false		          5        few different words for dispositive motions that I have				false

		424						LN		30		6		false		          6        never quite jumped into, but I think it goes away as				false

		425						LN		30		7		false		          7        the -- yeah.				false

		426						LN		30		8		false		          8                      STEVE SMITH:  Yeah, I guess I get a little				false

		427						LN		30		9		false		          9        confused, because we actually have -- the BNSF didn't				false

		428						LN		30		10		false		         10        waive its right to a hearing.  So I think that's really				false

		429						LN		30		11		false		         11        what we are talking about.  But then there is also the				false

		430						LN		30		12		false		         12        ultimate issue of approving the City's petition for this				false

		431						LN		30		13		false		         13        change in crossing.  So I --				false

		432						LN		30		14		false		         14                      JUDGE HUGHES:  Oh.				false

		433						LN		30		15		false		         15                      STEVE SMITH:  So we are really talking				false

		434						LN		30		16		false		         16        about, I guess, having BNSF waive its right to a				false

		435						LN		30		17		false		         17        hearing.				false

		436						LN		30		18		false		         18                      JUDGE HUGHES:  Right, but a motion to				false

		437						LN		30		19		false		         19        withdraw has to include the settlement that's causing --				false

		438						LN		30		20		false		         20        like, causing the withdrawal, so I have to review that,				false

		439						LN		30		21		false		         21        in granting the withdrawal.  So then that leaves us with				false

		440						LN		30		22		false		         22        your petition for the grade crossing, which, I believe,				false

		441						LN		30		23		false		         23        if it's not challenged, we can do that on the papers?				false

		442						LN		30		24		false		         24                      STEVE SMITH:  (Nodded.)				false

		443						LN		30		25		false		         25                      JUDGE HUGHES:  Yeah?  So I will -- I mean,				false

		444						PG		31		0		false		page 31				false

		445						LN		31		1		false		          1        that probably gets set for open meeting, then.  I would				false

		446						LN		31		2		false		          2        assume that would be the cleanest process, because like				false

		447						LN		31		3		false		          3        we only really have to put on the adjudication hat when				false

		448						LN		31		4		false		          4        there is an actual conflict, so that we can preserve the				false

		449						LN		31		5		false		          5        record for appeal.  So once he is dismissed, I believe				false

		450						LN		31		6		false		          6        staff will take it up to meeting and it will be -- go				false

		451						LN		31		7		false		          7        through that process.  Will I have to answer a question				false

		452						LN		31		8		false		          8        from the chair?  We're not -- I am not -- I am not sure.				false

		453						LN		31		9		false		          9        Not my -- I don't do the open meetings.				false

		454						LN		31		10		false		         10                      CHRISTOPHER EMCH:  Your Honor, I guess I'm				false

		455						LN		31		11		false		         11        a little -- thank you for that clarification.  I guess I				false

		456						LN		31		12		false		         12        am still a little confused, as well.  I am happy to work				false

		457						LN		31		13		false		         13        out with Mr. Roberson and Mr. Smith what the stipulation				false

		458						LN		31		14		false		         14        would look like, but.  And Mr. Roberson was helpful last				false

		459						LN		31		15		false		         15        week when I was just trying to confirm, hey, it's like				false

		460						LN		31		16		false		         16        we never really requested a hearing.  We just responded.				false

		461						LN		31		17		false		         17        But he explained that because we didn't check the				false

		462						LN		31		18		false		         18        waiver, we technically requested one, so.  I understand				false

		463						LN		31		19		false		         19        that clarification, but.  If this goes through an open				false

		464						LN		31		20		false		         20        meeting process, you preside over it, as well as the				false

		465						LN		31		21		false		         21        commission?  Is that -- okay.				false

		466						LN		31		22		false		         22                      JUDGE HUGHES:  No, no, no.  Okay.  I have				false

		467						LN		31		23		false		         23        confused things.				false

		468						LN		31		24		false		         24                 So let's just walk through the WACs.  So				false

		469						LN		31		25		false		         25        480-07-380(3).  That is the motion to withdraw.  So				false

		470						PG		32		0		false		page 32				false

		471						LN		32		1		false		          1        because it's an adjudication -- and I assume				false

		472						LN		32		2		false		          2        adjudication because we have set it for a hearing and				false

		473						LN		32		3		false		          3        there is two parties in the dispute.  If one party would				false

		474						LN		32		4		false		          4        like to leave because there has been some settlement,				false

		475						LN		32		5		false		          5        480-07-380 gives you the mechanism to do that.				false

		476						LN		32		6		false		          6                 If you are no longer disputing it, it is --				false

		477						LN		32		7		false		          7        looks less like an adjudication because there are not				false

		478						LN		32		8		false		          8        two parties in dispute, in which case it's just the City				false

		479						LN		32		9		false		          9        of Wenatchee asking to do something, and the				false

		480						LN		32		10		false		         10        commission -- the commissioners can just see that				false

		481						LN		32		11		false		         11        through.  And the statute, I believe, probably has a				false

		482						LN		32		12		false		         12        requirement for a hearing.  I haven't read it in a				false

		483						LN		32		13		false		         13        while.  But it should be satisfied by the open meeting.				false

		484						LN		32		14		false		         14        But what we are talking about here is getting you out of				false

		485						LN		32		15		false		         15        it so there is not two parties in dispute.  And as part				false

		486						LN		32		16		false		         16        of that, separate from the settlement submission				false

		487						LN		32		17		false		         17        process, which is like a separate WAC, if you want to				false

		488						LN		32		18		false		         18        withdraw and there is a settlement that's causing you to				false

		489						LN		32		19		false		         19        withdraw, you're supposed to submit that with your				false

		490						LN		32		20		false		         20        withdrawal, per the rules.				false

		491						LN		32		21		false		         21                      CHRISTOPHER EMCH:  Okay.  Thank you, your				false

		492						LN		32		22		false		         22        Honor.				false

		493						LN		32		23		false		         23                 Just one follow-up question.  So if we				false

		494						LN		32		24		false		         24        withdraw -- I mean, my understanding, again, everyone is				false

		495						LN		32		25		false		         25        on the same page, and I think that's a large positive				false

		496						PG		33		0		false		page 33				false

		497						LN		33		1		false		          1        is, everyone came together on this, but.  My				false

		498						LN		33		2		false		          2        understanding -- I mean, we would want -- if we				false

		499						LN		33		3		false		          3        completely withdraw -- like the agreement, I think, is				false

		500						LN		33		4		false		          4        our letterhead and -- or, you know, it's on a BNSF				false

		501						LN		33		5		false		          5        document.  Would we be on the seat of the table to				false

		502						LN		33		6		false		          6        answer questions or are you saying we are completely				false

		503						LN		33		7		false		          7        out, we can't even sit at the table when they are				false

		504						LN		33		8		false		          8        discussing this settlement?  Because it seems like we'd				false

		505						LN		33		9		false		          9        want some presence just to participate in the review on				false

		506						LN		33		10		false		         10        approval process, and --				false

		507						LN		33		11		false		         11                      JUDGE HUGHES:  Okay.  This does come out				false

		508						LN		33		12		false		         12        of motions practice.  So one way to resolve is for you				false

		509						LN		33		13		false		         13        to withdraw as a party.  Another way is under Subpart D				false
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          1                      JUDGE HUGHES:  Let's go on the record.



          2                 Good morning.  We are here today for a



          3        prehearing conference, the second one in Docket



          4        TR-220540.  This case is captioned "City of Wenatchee,



          5        Petitioner, versus Burlington Northern Santa Fe Railway



          6        Company, Respondent.  My name is Bijan Hughes, I am an



          7        administrative law judge with the commission, and I will



          8        be presiding over this conference.



          9                 This is a case which involves a petition to



         10        modify highway rail grade crossing warning devices at



         11        the City of Wenatchee's 9th Street crossing.  The



         12        petition was -- just so you will know the procedural



         13        history.  The petition was originally filed slightly



         14        over three years ago, on July 15, 2022, and was set for



         15        a hearing.  The parties went through discovery through



         16        the Spring of 2023.  And about two years ago, on July



         17        31, 2023, the previous ALJ was informed that we just



         18        need to work through a maintenance agreement and then



         19        should be in a position to resolve the case.  The ALJ



         20        requested an update by September 1, 2023.



         21                 On September 11, 2023, an update was provided



         22        that the City and BNSF tentatively agreed to a design



         23        change and yet need to work through a construction and



         24        maintenance agreement.  The ALJ then assigned to the



         25        case requested an update by October 1, 2023.  No update
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          1        was given.



          2                 On January 29, 2025, another ALJ, myself, was



          3        assigned to this matter and requested an update.  The



          4        ALJ was informed that the parties had reached an



          5        agreement and an update would be coming in the next



          6        couple of weeks.



          7                 On May 29, 2025, the presiding officer again



          8        requested an update and was again informed that an



          9        agreement had been made and steps were being taken for



         10        final approval.  So.



         11                 As a result of this history, I think we are



         12        going to begin today's hearing discussing the standard



         13        for default as well as the standard for practicing in



         14        front of the commission.  But before we do that, I like



         15        to first state appearances, so please spell your name



         16        for the court reporter, and we are going to begin with



         17        staff.



         18                                (Pause in proceedings.)



         19                      JEFF ROBERSON:  It wouldn't be a Zoom



         20        meeting if I didn't do it at least twice.



         21                 Good morning.  My name is Jeff Roberson,



         22        R-o-b-e-r-s-o-n.  I am an AAG representing staff.  And



         23        with me today is staff's rail safety transportation



         24        manager, Betty Young.



         25                      JUDGE HUGHES:  All right.  The City of
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          1        Wenatchee.



          2                      STEVE SMITH:  Good morning, your Honor.



          3        This is Steve Smith.  I am the attorney for the City of



          4        Wenatchee, and my last name is spelled S-m-i-t-h.



          5                      CHRISTOPHER EMCH:  And your Honor, my name



          6        is Chris Emch, full first name "Christopher,"



          7        C-h-r-i-s-t-o-p-h-e-r.  Last name is E-m-c-h.  And I am



          8        here for BNSF Railway Company, the respondent.



          9                      JUDGE HUGHES:  Very good.  I assume, you



         10        know, public counsel, no hat in here.



         11                      JEFF ROBERSON:  (Shook head.)



         12                      JUDGE HUGHES:  Okay.  And I don't see any



         13        other organizations.  Okay.  I am going to start with



         14        staff.  What is the standard for a motion of default,



         15        and why or why not would that be appropriate here?



         16                      JEFF ROBERSON:  Under the ABA and the



         17        commission's rules, a default is appropriate when a



         18        party fails to appear at the place and time designated



         19        for a hearing.  I am not certain that that would apply



         20        here.  There are rules, RPCs, governing diligence and



         21        the advancing of litigation which I think the parties



         22        can speak to more than staff.



         23                 I don't know that staff necessarily seeks a



         24        default.  Staff's interest in this matter was largely in



         25        the associated federal suit which was a challenge to the
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          1        grade crossing statute, the maintenance statute.  Once



          2        that was dealt with by the Eastern District, I think the



          3        parties were going to, in accordance with RCW 81.53.261,



          4        enter a separate agreement to govern maintenance.  As I



          5        understand it, they have done that.  Staff is not a



          6        party to that agreement.  That will be something between



          7        the Railroad and the City.  And I think they could



          8        probably tell you where they are with that and what they



          9        plan on doing to move this matter forward.



         10                      JUDGE HUGHES:  Very good.  And it's your



         11        understanding just not showing up to the hearing is the



         12        only way to get to default, not a failure to



         13        participate?



         14                      JEFF ROBERSON:  Under the commission's



         15        rules, I believe that is the specified reason for a



         16        default.



         17                      JUDGE HUGHES:  Very good.  Thank you,



         18        Mr. Roberson.



         19                 Turning to Wenatchee.  Can you please explain



         20        the delays in the previous representations made to the



         21        commission.



         22



         23                      STEVE SMITH:  Sure.  Thank you, your



         24        Honor.



         25                 Yeah.  I am a little surprised it's gone on
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          1        this long, even now when I look back at the schedule,



          2        but we did have some side litigation that had to be



          3        dealt with in federal court.  And then once that was



          4        resolved, the parties were able to then work on the



          5        specifications for a redesign of the intersection, which



          6        they were able to do.  And then they entered into a



          7        construction and maintenance agreement.  Took a while to



          8        work that out.  Part of that issue there was resolved in



          9        that litigation in federal court.  But that has now been



         10        worked out.  And then the City also needed an easement



         11        to go across the railroad right-of-way, and so that's



         12        been resolved, as well.



         13                 So really, all the issues have been resolved as



         14        far as the City is concerned, I think.  It's just a



         15        matter of getting this UTC case resolved.  And as I



         16        understand, at this point we simply need to have BNSF



         17        withdraw its request for a hearing.  So that's -- I



         18        think that's where we are at today.



         19                      JUDGE HUGHES:  Just so I am clear.  There



         20        is an agreement that resolved this adjudication, and



         21        that wasn't presented to the presiding officer prior to



         22        it being signed?



         23                      STEVE SMITH:  I don't think it's



         24        necessarily a settlement agreement of this case, your



         25        Honor, but the parties have entered into a construction

�







                                                                         22







          1        and maintenance agreement as to how the long-term



          2        maintenance of this crossing would be handled.



          3                      JUDGE HUGHES:  Okay.  But if that doesn't



          4        resolve the issues in the case, why was I waiting for



          5        it?



          6                      STEVE SMITH:  Yeah.  I guess I -- I think



          7        there may be a misunderstanding, your Honor, as to what



          8        we needed to do to get this brought to a final



          9        conclusion.



         10                      JUDGE HUGHES:  Very good.



         11                      JEFF ROBERSON:  Judge Hughes, if I may?



         12        RCW 81.53.261 is the statute governing the modification



         13        of the warning devices at a crossing.  There is a



         14        proviso in there that says nothing in this section



         15        restricts the rights of the parties to enter into a



         16        separate agreement addressing the maintenance issue.  I



         17        don't know that the commission has ever interpreted that



         18        to be the kind of settlement that would need to be



         19        presented to the commission.  It's more of a -- it's



         20        just a matter of independent contract.



         21                      JUDGE HUGHES:  I suppose my understanding



         22        was, is, like the second a hearing is noted, it is an



         23        adjudication.  And for any adjudication that's resolved,



         24        there is -- well, there is exit ramps, and one of those



         25        is settlement agreement.  But that's fair.  I suppose I
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          1        didn't realize it was a separate statute in play here.



          2                 So motions to withdraw, though, kind of very



          3        similarly bring up the settlement agreement.  My



          4        understanding is, in order to grant the motion to



          5        withdraw, I have to review really -- yeah, the



          6        settlement agreement or other agreement pursuant to



          7        which the party seeking withdrawal has to be provided



          8        under 480-07-380(3).  So.



          9                 BNSF, are you anticipating making such a



         10        motion?



         11                      CHRISTOPHER EMCH:  Yes, your Honor.  We



         12        are happy to do whatever the appropriate mechanism is.



         13                 I just wanted to add for the record.  I



         14        apologize to the Court to the extent of it's created



         15        consternation on your end.  That certainly was not the



         16        intent of anybody.



         17                 And I think, in terms of explanation of how we



         18        got here, it was a circumstance where counsel when we



         19        had a contested litigation, we were working closely with



         20        each other in that matter.  And once it moved into



         21        resolution mode, the outside lawyers were essentially



         22        sidelined.  And I think that was a positive because the



         23        City and BNSF were able to work directly together and, I



         24        think, officially, and so that resolution, the agreement



         25        just described, was actually not something that outside
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          1        counsel were involved with.  It wasn't really a



          2        litigation mechanism.  They were working on trying to



          3        get a reasonable compromise regarding the maintenance



          4        agreement and all the different mechanics of that, and



          5        that was something that outside counsel wasn't involved



          6        with.  And so unlike a regular, say, settlement in



          7        litigation, your Honor, where we are like, okay, the



          8        lawyers are settling, we know the terms, the time lines,



          9        things like that, there was just -- because we were



         10        trying to keep costs down on our side, we -- at least



         11        me -- didn't fully appreciate all the different moving



         12        parts going on, on the business side, and so there was



         13        some uncertainty when -- when there was a, "Hey," reach



         14        out.  "What's going on?"  We were trying to exactly just



         15        determine, "Hey, is the overall roadway project, is



         16        that, itself, moving forward?  So this smaller piece, is



         17        this necessary?"



         18                 What the posture was, in addition, your Honor,



         19        and I know this is probably not to your satisfaction,



         20        but there -- it just happens sometimes with these



         21        matters.  On some of the layers that needed to be



         22        addressed that Mr. Smith talked about, is, there is just



         23        some natural turnover, and almost everyone involved in



         24        this project, when it was in litigation mode, is



         25        different.
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          1                 The person who was negotiating originally with



          2        the City, the BNSF local businessperson, moved on to



          3        another opportunity out-of-state, and so the person who



          4        was negotiating that and had come to an agreement is no



          5        longer there, and so there is some disconnect.  There is



          6        an entirely new person who didn't have the history.



          7                 In addition, the company level, because of



          8        course these kind of things need layers of approval,



          9        there was turnover of those folks too, so the people I



         10        was dealing with -- for example, when you pinged folks



         11        again in May, it was trying to reconstruct just the



         12        decisionmaking process and the approval process because



         13        there was entirely new faces.



         14                 In addition, your Honor -- and probably more



         15        than you want to hear, but just for the record -- all



         16        the other attorneys at my firm who were on that email --



         17        and I am chagrin you had to sent send that email -- they



         18        have had nothing to do with the case.  And my assistant



         19        on there has not been at the firm for a year, so you



         20        probably got a bounceback.  She is someone else that



         21        helps, you know, with reminders and daily things.  I



         22        have had temporary assistants for some time.  I had a



         23        replacement.  And without divulging any personal



         24        information, there was an incident, unfortunate



         25        incident, an accident with that individual, and I have

�







                                                                         26







          1        had no assistant for two weeks.  And it's summertime,



          2        and so we are very thinly staffed.



          3                 So that's not -- that's not an excuse, but it's



          4        an explanation about why we were trying to close the



          5        loop.  And I had reached out and talked to Mr. Smith and



          6        Mr. Roberson last week to try to get closure on this,



          7        and there were some open issues there, and then we got



          8        your email, so.  Again, sincere apologies about that.



          9        It was not the intention, of ending up where we are



         10        and -- but we are prepared to move forward and get this



         11        process on-track to resolution.



         12                      JUDGE HUGHES:  Great.  I appreciate that,



         13        counsel.  I wasn't trying to spook you too much.  But we



         14        had several of these matters that have ended up in a



         15        very similar posture.  And never again, right?  So.



         16        Very good.



         17                 Okay.  So we have gone through discovery.



         18        There is a settlement agreement that may or may not



         19        require looking through.  And BNSF is looking to



         20        withdraw.  Does that sound accurate to everybody of



         21        where we are?



         22                      CHRISTOPHER EMCH:  That is accurate, your



         23        Honor.  I just -- I was, obviously, on the phone, with



         24        intensity, since we got your email, just to make sure I



         25        understood the current lay of the land, as well.  And I
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          1        was able to confirm on our end, as well, what Mr. Smith



          2        represented.  The project's moving forward.  The parties



          3        had agreed to the terms.  Everyone, as I understand, are



          4        happy.



          5                 I did -- and just immediately before this call,



          6        I was preparing a potential withdrawal motion.  I just



          7        quickly had put settlement in there.  But as Mr. Smith



          8        noted, it actually is -- it is actually -- and



          9        Mr. Roberson.  The -- it's actually a maintenance



         10        agreement.  It's not really described as a settlement



         11        agreement.  So I guess we will just have to revisit what



         12        the right terminology is.



         13                 But in terms of withdrawing the request for an



         14        adjudicative hearing, absolutely, with, you know, the



         15        usual provision, to the extent the UTC does have to



         16        approve it and it didn't go -- it wasn't approved, then



         17        I think the default, under the regulations, is that then



         18        the parties would still have the right to an



         19        adjudicative proceeding, but of course no one wants



         20        that, and we anticipate it being resolved through this



         21        process we have described.



         22                      JUDGE HUGHES:  Okay.  That all sounds



         23        good.  I will point out, WAC 480-07-730, that gets into



         24        the different definitions of settlement that the



         25        commission uses, which may or may not be helpful in

�







                                                                         28







          1        drafting your motion.  So it does feel silly, I suppose,



          2        to say "hearing."  At this point, though, it is a



          3        prehearing conference.



          4                 Okay.  How long do you need for a motion to



          5        withdraw?



          6                      CHRISTOPHER EMCH:  Well, like I said, I



          7        just propose just a notice of withdrawal, but I am



          8        understanding maybe that it needs to be a little more



          9        robust than that, so I would -- I could repurpose this



         10        and send it to the respective counsel here.  They could



         11        take a look at it.  I would need to run it up the



         12        flagpole, and, like I said, I -- you know.  I would like



         13        to get it filed this -- you know, in the next few days



         14        this week, but maybe, just to be on the safe side, give



         15        us to like next Friday or something.



         16                      JUDGE HUGHES:  Okay.  Yeah.  Let's set the



         17        15th.  I will give you a chance to talk with the



         18        parties, and then, that way, we can do it at once.



         19                 I will point out -- maybe too much



         20        information -- my wife is expecting on the 20th, so plus



         21        or minus seven days, so I may or may not be here,



         22        because that's -- that was the real motivator.  I didn't



         23        want a fourth ALJ because that would be ridiculous.  So.



         24        I will never -- so please try to get that done as



         25        quickly as you can.  But let's set the date for the
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          1        15th.  It is summer.  I understand everything is a



          2        little slower.  It's the heat.  And I will -- I will try



          3        to turn that around.  And/or it might have to wait a



          4        month for me to come back.  But I think, at this point,



          5        no one is too worried about that.



          6                 Okay.  So I am not going to go through the



          7        boilerplate for prehearing conferences because I don't



          8        think any of you need to hear that, and it doesn't sound



          9        like we want to hear it, so skipping all of that.



         10                 Okay.  Does that seem like a roadmap?  Staff,



         11        any issues?



         12                      JEFF ROBERSON:  (Shakes head.)



         13                      JUDGE HUGHES:  No?



         14                 Mr. Smith, are you good with that plan?



         15                      STEVE SMITH:  Yeah, I am good with that



         16        plan.  I guess I'll just like to understand what we are



         17        going to do.  So can we just stipulate to an order and



         18        submit it, your Honor, or do we have to note that for



         19        some kind of a hearing, or what do you anticipate?



         20                      JUDGE HUGHES:  Oh.  Fair question.  I can



         21        rule on the papers for that motion.  If you stipulate,



         22        that obviously makes it easier to grant.



         23                 There is -- I mean, I can't say I automatically



         24        will grant it because there is that asterisk of, the



         25        commission has got to look at it, but yeah.  A motion on
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          1        the papers.  And then if you don't intend to respond,



          2        you can so say that it is not opposed, and then I will



          3        issue a dispositive order, depending on the posture.  I



          4        think, if you are looking at a dismissal -- we have a



          5        few different words for dispositive motions that I have



          6        never quite jumped into, but I think it goes away as



          7        the -- yeah.



          8                      STEVE SMITH:  Yeah, I guess I get a little



          9        confused, because we actually have -- the BNSF didn't



         10        waive its right to a hearing.  So I think that's really



         11        what we are talking about.  But then there is also the



         12        ultimate issue of approving the City's petition for this



         13        change in crossing.  So I --



         14                      JUDGE HUGHES:  Oh.



         15                      STEVE SMITH:  So we are really talking



         16        about, I guess, having BNSF waive its right to a



         17        hearing.



         18                      JUDGE HUGHES:  Right, but a motion to



         19        withdraw has to include the settlement that's causing --



         20        like, causing the withdrawal, so I have to review that,



         21        in granting the withdrawal.  So then that leaves us with



         22        your petition for the grade crossing, which, I believe,



         23        if it's not challenged, we can do that on the papers?



         24                      STEVE SMITH:  (Nodded.)



         25                      JUDGE HUGHES:  Yeah?  So I will -- I mean,
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          1        that probably gets set for open meeting, then.  I would



          2        assume that would be the cleanest process, because like



          3        we only really have to put on the adjudication hat when



          4        there is an actual conflict, so that we can preserve the



          5        record for appeal.  So once he is dismissed, I believe



          6        staff will take it up to meeting and it will be -- go



          7        through that process.  Will I have to answer a question



          8        from the chair?  We're not -- I am not -- I am not sure.



          9        Not my -- I don't do the open meetings.



         10                      CHRISTOPHER EMCH:  Your Honor, I guess I'm



         11        a little -- thank you for that clarification.  I guess I



         12        am still a little confused, as well.  I am happy to work



         13        out with Mr. Roberson and Mr. Smith what the stipulation



         14        would look like, but.  And Mr. Roberson was helpful last



         15        week when I was just trying to confirm, hey, it's like



         16        we never really requested a hearing.  We just responded.



         17        But he explained that because we didn't check the



         18        waiver, we technically requested one, so.  I understand



         19        that clarification, but.  If this goes through an open



         20        meeting process, you preside over it, as well as the



         21        commission?  Is that -- okay.



         22                      JUDGE HUGHES:  No, no, no.  Okay.  I have



         23        confused things.



         24                 So let's just walk through the WACs.  So



         25        480-07-380(3).  That is the motion to withdraw.  So
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          1        because it's an adjudication -- and I assume



          2        adjudication because we have set it for a hearing and



          3        there is two parties in the dispute.  If one party would



          4        like to leave because there has been some settlement,



          5        480-07-380 gives you the mechanism to do that.



          6                 If you are no longer disputing it, it is --



          7        looks less like an adjudication because there are not



          8        two parties in dispute, in which case it's just the City



          9        of Wenatchee asking to do something, and the



         10        commission -- the commissioners can just see that



         11        through.  And the statute, I believe, probably has a



         12        requirement for a hearing.  I haven't read it in a



         13        while.  But it should be satisfied by the open meeting.



         14        But what we are talking about here is getting you out of



         15        it so there is not two parties in dispute.  And as part



         16        of that, separate from the settlement submission



         17        process, which is like a separate WAC, if you want to



         18        withdraw and there is a settlement that's causing you to



         19        withdraw, you're supposed to submit that with your



         20        withdrawal, per the rules.



         21                      CHRISTOPHER EMCH:  Okay.  Thank you, your



         22        Honor.



         23                 Just one follow-up question.  So if we



         24        withdraw -- I mean, my understanding, again, everyone is



         25        on the same page, and I think that's a large positive
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          1        is, everyone came together on this, but.  My



          2        understanding -- I mean, we would want -- if we



          3        completely withdraw -- like the agreement, I think, is



          4        our letterhead and -- or, you know, it's on a BNSF



          5        document.  Would we be on the seat of the table to



          6        answer questions or are you saying we are completely



          7        out, we can't even sit at the table when they are



          8        discussing this settlement?  Because it seems like we'd



          9        want some presence just to participate in the review on



         10        approval process, and --



         11                      JUDGE HUGHES:  Okay.  This does come out



         12        of motions practice.  So one way to resolve is for you



         13        to withdraw as a party.  Another way is under Subpart D



         14        of our 480-07 chapter, there is 480-07-730 and



         15        480-07-740, which would be a process in which the State



         16        has an adjudication, and the settlement agreement is



         17        submitted to me, we don't go to open meeting, and I



         18        review it, then I approve it, and that results in the



         19        adjudication.



         20                 Jeff, please jump in if I am misstating



         21        anything.



         22                      JEFF ROBERSON:  No.  I guess my question



         23        is, if they do file -- if BNSF files a motion to



         24        withdraw, theoretically you wouldn't need a full



         25        settlement, right?  They could just submit the
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          1        maintenance agreement, and that would be sufficient to



          2        show good cause to allow them to withdraw, versus if you



          3        want a full settlement, we would have to memorialize



          4        some kind of settlement.  The maintenance agreement



          5        would certainly be attached as an exhibit.  So I guess



          6        it's just a question of how much extra work the parties



          7        want to do.



          8                      JUDGE HUGHES:  Right.  It's a motion



          9        practice.  I can't -- I can't advise you on which



         10        direction to go.  But those seem like the two procedural



         11        paths to go, as far as I can tell.



         12                      CHRISTOPHER EMCH:  All right.  I



         13        appreciate that.  And I will take a closer look at that.



         14        We want, at this point, certainly the path -- the path



         15        that's most efficient for everybody.



         16                 But in the withdrawal scenario, though, we



         17        submit it, and then it's just sort of a thumbs up or a



         18        thumbs down decision.  It's -- I guess the question is,



         19        if -- in the withdrawal scenario, if we were to say,



         20        "Hey, look, we are completely out," and then there is



         21        some kind of issues with particular provisions or



         22        pushback or something and we don't have a seat at the



         23        table just to discuss it, it seems like our client would



         24        probably go, "Hey, you know, since we are one of the



         25        parties to the agreement, we would at least want to be
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          1        involved in that discussion."  But you are saying if we



          2        submit it, we withdraw and submit it, it's sort of a



          3        thumbs up, thumbs down.  And if it's thumbs down, then



          4        it would go back into the adjudicative proceeding or --



          5        I mean.



          6                      JUDGE HUGHES:  Yeah.  So if I were to



          7        reject the settlement, the AH just goes back to its



          8        original posture, which would be, we'd set a hearing, a



          9        trial.  Have a hearing date.



         10                      JEFF ROBERSON:  And, your Honor,



         11        480-07-380, then it does not go to an open public



         12        meeting?



         13                      JUDGE HUGHES:  No, because the open



         14        meeting is different than adjudications.  Like they are



         15        both administrative processes, but the AP- -- the



         16        adjudication is more formal and cleaner to appeal, and



         17        it's much like the, you know, petitions to review or --



         18        all the post order mechanisms are kind of at your access



         19        and -- under an APA proceeding.  So if there was a, I



         20        don't know, motion to amend the settlement agreement or



         21        something, or try to enforce a provision, then yeah.



         22        Depending on how we resolve this, that would affect



         23        that, presumably.



         24                      CHRISTOPHER EMCH:  And those -- those



         25        rights would be more available under the 7- -- the
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          1        07-730 or 740 provision?



          2                      JUDGE HUGHES:  Jeff?



          3                      JEFF ROBERSON:  There is one hang-up here,



          4        which is, as...I have forgotten.  Grade crossing



          5        petitions, the commission has delegated authority, I



          6        think, to the executive director.  They don't go through



          7        the open meeting.  So.  It would just be a decision



          8        based solely on the petition.



          9                      JUDGE HUGHES:  Oh, okay.



         10                      CHRISTOPHER EMCH:  The only wrinkle there,



         11        though, is, I think the -- Steve, or Mr. Smith, you can



         12        correct me if I am wrong.  Didn't -- wasn't there a



         13        compromise on exactly what -- the cross- -- the crossing



         14        mechanisms and gates and things compared to the original



         15        petition?  Hasn't there been some kind of alteration



         16        pursuant to that agreement or no?



         17                      STEVE SMITH:  Well, yeah.  I think they



         18        did negotiate a resolution to the design of the



         19        crossing, and that's incorporated in to the construction



         20        maintenance agreement.



         21                      JEFF ROBERSON:  Judge Hughes, it may be



         22        fruitful for me to talk to the parties.  I don't know



         23        that we need to do this on the record.  But there may be



         24        a third option which solves many of these problems.



         25                      JUDGE HUGHES:  Very good.  So why don't we
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          1        conclude with -- at this time.  We are still not doing a



          2        hearing.  It's still an option up until you guys choose



          3        which path you want to go through.  But I agree with



          4        Mr. Roberson.  You can all do that offline.  Is that



          5        something that we benefit for, a recess, or should we



          6        just wrap up today, and you all can email me by next



          7        Friday whatever it is you're going to file?



          8                      CHRISTOPHER EMCH:  I would say we could do



          9        that, your Honor.



         10                      JUDGE HUGHES:  Do that?  Okay.



         11                 Okay.  Well, if there are no other issues --



         12        please wave your hand if there is one.



         13                 Seeing no hand waves, I think we are going to



         14        go off the record.  We are going to be adjourned for



         15        today.



         16                                (Proceedings ended at 9:57 AM.)
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