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Q. When the Staff entered into the Settlement, was it aware of the issues being raised by Public Counsel and ICNU?

A. Yes.  Concerns now being raised in the testimony of Public Counsel and ICNU around a variety of issues were previously considered by Staff, before the Staff chose to enter into the Settlement Agreement.  Staff believed then, as it does now, that the Settlement appropriately balances the competing interests of the parties and is in the public interest.  Staff assessed what it understood to be the litigation positions of all parties, including its own, and concluded that the outcome of the Settlement represented a fair compromise.  In the process, Staff devoted the time and energy of several of its members to understanding the issues, auditing the books and records of the Company and examining every accounting adjustment proposed by the Company.   Staff propounded 165 data requests of its own, and reviewed the Company’s responses to all other requests of other parties.  In so doing, it became well-acquainted with the issues and reached an informed decision that the Settlement was in the public interest.

Q. 
How, then, would you characterize Staff’s involvement in this case, leading up to the Settlement?

A. Staff was actively involved and thorough in its review of the issues.  At the end of the day, however, when engaging in settlement discussions, Staff had to exercise its informed judgment of what was in the public interest.  This took into account the results of its own audit work and other discovery, its assessment of litigation positions and a review of past Commission precedent.

Q. Has your review of Public Counsel’s and ICNU’s testimony in opposition to the Settlement caused you to alter your support of the Settlement?

A. No.  Staff has carefully reviewed this testimony and is familiar with the issues being raised.  In the final analysis, judgment must be brought to bear on the question of whether to settle this case.  Staff clearly understood that, were this case to proceed to litigation, the Company would be advocating for a much higher revenue requirement, and, given its assessment of the merits of the positions of all parties, settlement on the basis proposed herein was appropriate and in the public interest.  Staff still believes that the Settlement represents a just, fair and reasonable compromise of the competing interests presented in this case when they are considered as a whole.

Q. How do you assess, then, the testimony of the Public Counsel and ICNU witnesses?

A.
When Staff reviewed the testimony and supporting exhibits submitted by the Public Counsel and ICNU witnesses, we did so with awareness that this evidence was prepared and presented to advance those parties’ litigation positions.  In that respect, it differs materially from the analysis and testimony presented by the Settling Parties in support of their Settlement.  They serve fundamentally different purposes.  The litigation-oriented evidence presented by Public Counsel and ICNU, by virtue of its objective of opposing the Company’s initial filing, takes on a bookend character.  In other words, it represents one end of the spectrum opposite that presented by the Company in its initial filing, which is the other bookend.  Staff and the other Settling Parties’ testimony, by contrast, is rooted in a settlement that is a compromise of various positions and interests rather than a polar position.  The Settlement is by its very nature a “mid-point” rather than a bookend approach to the issues presented by the case.  


Staff has negotiated and compromised its preliminary and potential litigation positions to create the proposed Settlement.  What we see in the Public Counsel and ICNU testimony are uncompromised positions and litigation advocacy.
Q.
In summary, what is Staff’s position with regard to the proposed Settlement in light of the testimony presented by the witnesses for Public Counsel and ICNU?
A.
Staff is of the opinion that the evidence adduced by Public Counsel’s and ICNU’s witnesses reflects the opinions and judgments of those witnesses as influenced by litigation objectives of those parties.  Staff does not accept any of them as a valid or justifiable basis for altering or rejecting the proposed Settlement.  The Settlement negotiated and agreed to by Staff, the Company, NWIGU and the Energy Project is a resolution of numerous competing positions that produces a just, fair, reasonable and sufficient result when all material facts and circumstances are taken as a whole.  The Public Counsel and ICNU positions are litigation advocacy presented solely from their perspectives and to advance their litigation positions.  While there is nothing improper about that approach in a litigation context, it must be evaluated with that fact in mind.  When Staff assessed Public Counsel’s and ICNU’s testimony we found nothing material that hadn’t been already explicitly or implicitly considered and factored into the Settlement Agreement.  Accordingly, Staff continues to support the proposed Settlement, without modification, as the best resolution of this case.

Q. Do you believe that this Settlement falls within a range of reasonable outcomes?

A. Yes, I do.  There is “no single number” that precisely defines where the public interest lies; rather, there is a range of reasonable outcomes within which any settlement must fall.  This Settlement does just that, and it is supported by credible evidence.  The “end result” of this process is a reasonable one.
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