The Honorable Dennis J. Moss

BEFORE THE WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

WASHINGTON EXCHANGE CARRIERS
ASSOCIATION, et al.,

Complainants,
v.

LOCALDIAL CORPORATION, an Oregon
corporation,

Respondent.

Docket No. UT-031472

PETITION FOR RECONSIDERATION
AND/OR CLARIFICATION OF ORDER
NO. 01 (PREHEARING CONFERENCE
ORDER)

I. INTRODUCTION

1. Pursuant to WAC 480-09-810, Respondent LocalDial Corporation (“LocalDial’)

petitions the Washington Ultilities and Transportation Commission (“WUTC” or “Commission”)

for reconsideration of its Order No. 01 - the Prehearing Conference Order issued in this docket

on October 24, 2003 (“Prehearing Conference Order”). Specifically, LocalDial contends that the

Commission’s statement of the issues to be addressed in this docket, listed in paragraph 15 of the

Prehearing Conference Order, is unduly narrow and insufficient to allow the parties to address

the question referred to the Commission by the United States District Court.
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2. In support of its Peﬁtion, LocalDial relies upon the Stay Order and Order of
Referral to WUTC issued by the District Court in WECA v. LocalDial, Case No. C03-5012 (U.S.
District Court, W.D. Wash., September 4, 2003)(“District Court Order”).

II. BACKGROUND

3. On December 11, 2002, the Complainants Washington Exchange Carrier
Association and a number of its members (collectively referred to herein as “WECA”) filed a
civil suit for damages against LocalDial in the Lewis County Superior Court. The basis of
WECA’s complaint was simple: WECA claimed that it’s intrastate access tariffs apply to
LocalDial’s voice over Internet protocol (“VoIP”) service and that therefore LocalDial owes
WECA damages for failure to pay intrastate access charges. LocalDial subsequently removed
the case to the federal court.

4. Before the United States District Court for the Western District of Washingtoﬁ,
LocalDial filed a motion to dismiss WECA’s complaint, arguing that the WUTC had primary
jurisdiction over issues central to plaintiffs’ claims. Specifically, LocalDial argued that the court
should defer to the WUTC to decide not only whether the WUTC has jurisdiction over
LocalDial, but also whether, even if the WUTC does have jﬁrisdiction, and even if LocalDial is
providing telecommunications services as defined by Washington statute, the WUTC should
refrain from imposing access charges on LocalDial’s services for public policy reasons.

5. The District Court granted LocalDial’s motion and referred the case to the
WUTC. See District Court Order. The court made it clear that it was doing so in order to allow
the WUTC to “evaluate and implement policy considerations as they relate to the regulation of

the VoIP technology ...” District Court Order at 4, lines 1-3. The court stated:
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The court agrees that the issue is the applicability of the tariffs, not whether they
have been violated. It further notes that the threshold question of whether
LocalDial is conducting business subject to the WUTC’s regulatory authority is a
question of fact to be determined by the WUTC. Most importantly, the issue is
whether carriers using VoIP technology should be regulated even if the WUTC
has the statutory and regulatory authority to do so. These are ultimately policy
questions that the WUTC is uniquely qualified to address.

District Court Order at 4, lines 5-10 (citations omitted)(emphasis in original).
6. The District Court then stated the two questions it viewed as essential for the
Commission to decide:

1. Do the plaintiffs’ tariffs apply to the VoIP intrastate telephone calls
made by LocalDial’s customers using plaintiffs’ facilities?

2. And if they do apply, to what extent, if any, should the WUTC
regulate the relatively new VolP technology?

Id., lines 11-17.

III. DISCUSSION
7. In its Prehearing Conference Order, the Commission stated the two questions it

would determine in this proceeding as follows:

1. Is LocalDial’s service that is challenged by WECA
telecommunications service offered to the public in Washington
for compensation within the meaning of chapter 80 RCW?

2. Is LocalDial’s service that is challenged by WECA a form of
intrastate long distance telecommunications service that subjects
LocalDial to the obligation to pay access charges payable to
originating and terminating local exchange carriers under those
carriers’ tariffs?

Prehearing Conference Order at 6, § 15. Afier so framing the issues, the Commission went on to
comment on the type of arguments it would hear from the parties. The Commission stated:

The parties may argue whether the service LocalDial offers meets the definition
of telecommunications in RCW 80.04.010. The parties may argue whether, even
if the service meets that definition, it is removed from our jurisdiction and
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regulatory authority by another provision of state law, or whether federal law
preempts our exercise of jurisdiction and regulatory authority.

Id.

8. Thus, the Order contemplates that the parties will address the threshold question
posed by the District Court - whether LocalDial’s service meets the definition of
telecommunications under Washington law. In addition, the Commission correctly recognizes
that federal law may preempt their jurisdiction over LocalDial’s service. However, the
Commission has framed the issues in such a way as to prevent the parties, and the Commission,
from ever getting to what the District Court posed as the central question for the Commission:
given the public policy considerations, whether and how the Commission should regulate
LocalDial’s service. Thus, the Commission’s description of the issues to be addressed in this
case is contrary to the District Court’s Order.

9. At the time of the prehearing conference, the parties did agree that it did not make
sense for the Commission to consider all policy issues raised by all types of VoIP service.
LocalDial and several other parties suggested that the Commission’s inquiry focus only on
phone-to-phone VolIP. Transcript of Proceedings, Prehearing Conference (“Tr.”), Docket
No. UT-031472 (LocalDial, Tr. 17-19; Public Counsel, Tr. 22; Broadband Communications
Association [applicability of intrastate access charges on specific facts of this case but
acknowledges necessary precedential effect of decision], Tr. 23-24; Focal and XO [should be
two phases, first is specific complaint, second is broader VoIP inquiry], Tr. 26-27; Sprint [two
levels, first is whether intrastate access charges apply to phone-to-phone VolIP service, second is
what other regulatory requirements apply], Tr. 27-28; AT&T [proceeding ought to be limited to

phone-to-phone VoIP issue], Tr. 30-31). Other parties suggested that the Commission should
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confine its inquiry to the facts presented in the LocalDial case. (Staff, Tr. 20-21; Level 3; Tr. 32;
ICG, Tr. 33; Vonage, Tr. 33-34; VON Coalition, Tr. 34; Net2Phone, Tr. 35). However, no party
suggested that the Commission should fail to consider the public policy aspects of this case. On
the contrary, several parties opined that, whether or not the Commission’s ruling explicitly
applied to other carriers, they recognized that the policies adopted by the Commission would
serve as precedent for future proceedings on VolP services. (LocalDial, Tr. 19; Broadband
Communications, Tr. 24-25; MCI, Tr. 30).

10.  This is consistent with the scope of the Commission’s investigation intended by
the District Court. In granting LocalDial’s Motion to Dismiss during oral argument, the court
stated the issues as follows:

My concern is that the public has an interest in seeing that emerging technologies

are allowed to develop and to flourish, and the mixture of stimulus and regulation

involves a formula uniquely delegated to regulatory bodies that have as their

charge or mission the oversight of an entire industry ... [T]his case involves more

than the parties that are before the court today and it is for that reason that I am

going to adopt the primary jurisdiction doctrine and refer the matter to the

WUTC.

Transcript of Proceedings for the Hearing on Motion to Dismiss Pursuant to the Doctrine of
Primary Jurisdiction at 35, lines 2-11, Case No. C03-5012 (W.D. Wash., September 4, 2003).

11.  The fact is that the decisions made by the Commission in this case will have a
significant impact on all VoIP services in the State of Washington - and possibly elsewhere as
well. The Commission cannot and should not avoid addressing the public policy issues raised by
the Complainants’ request that switched access charges be imposed upon LocalDial’s services.

12.  Accordingly, LocalDial requests that the Commission revise its statement of the

issues to more closely reflect the federal court’s referral as follows:
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1. Is LocalDial’s service that is challenged by WECA
- telecommunications service offered to the public in Washington
for compensation within the meaning of chapter 80 RCW?

2. Is the Commission preempted by federal law from regulating
LocalDial’s VoIP services, or is LocalDial’s service otherwise
removed from the Commission’s regulatory authority by another
provision of state law?

3. If LocalDial’s VoIP services are subject to the Commission’s
regulatory authority, what intercarrier charges should apply to the
intrastate calls made by LocalDial’s customers using WECA'’s
facilities?

IV. CONCLUSION
13.  In its order on LocalDial’s Motion to Dismiss, the District Court agreed with
LocalDial that WECA’s claims present important issues of public policy. Accordingly, the
District Court stayed this case, primarily to allow the WUTC to hear and decide public policy
arguments as to whether and how LocalDial’s VoIP should be regulated. For this reason,
LocalDial asks the Commission to reframe the issues in order to reflect the core public policy
issues raised by this case.

DATED this 3rd day of November, 2003.

ATER WYNNE, LLP

By

Atthur A. Butler, WSBA # 04678
601 Union Street, Suite 5450
Seattle, Washington 98101-2327
Tel: (206) 623-4711

Fax: (206) 467-8406

Email: aab@aterwynne.com

Attorneys for LocalDial Corporation
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CERTIFICATE OF SERVICE

I hereby certify that I have this 3rd day of November, 2003, served the true and correct
original, along with the correct number of copies, of the foregoing document upon the WUTC, via
the method(s) noted below, properly addressed as follows:

Carole Washburn

Executive Secretary

Washington Utilities and Transportation
Commission

1300 S Evergreen Park Drive SW

Olympia, WA 98504-7250

A Hand Delivered

____ U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

__ Facsimile (360) 586-1150

X__ Email (records@wutc.wa.gov)

I hereby certify that I have this 3rd day of November, 2003, served a true and correct copy
of the foregoing document upon parties of record, via the method(s) noted below, properly

addressed as follows:

On Behalf Of Public Counsel:

Robert W. Cromwell Jr.

Attorney General of Washington
Public Counsel Section

900 Fourth Avenue, Suite 2000, TB-14
Seattle WA 98164-1012

Confidentiality Status: Confidential

On Behalf Of ICG Communications:

Mr. Ronald W. Del Sesto Jr.

Swidler Berlin Shereff Friedman, LLP
3000 K Street NW, Suite 300
Washington DC 20007-5116

Confidentiality Status: Public

On Behalf Of WECA:
Richard A. Finnigan
Law Office of Richard A. Finnigan
2405 Evergreen Park Drive SW, Suite B-1
Olympia WA 98502

Confidentiality Status: Confidential

___ Hand Delivered

l U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

__ Facsimile (206} 389-2058

__>{_ Email (RobertCl@atg.wa.gov)

_____ Hand Delivered

U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS) |
__ Facsimile (202) 424-7643

Email (Rwdelsesto@swidlaw.com)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)
____ Facsimile (360) 753-6862
_X_ Email (rickfinn@ywave.com)
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On Behalf Of Verizon:
Kendall Fisher
Stoel Rives LLP
600 University Street, Suite 3600
Seattle WA 98101-3197

Confidentiality Status: Public

On Behalf Of Covad Communications:

Karen S. Frame

Covad Communications Company
7901 Lowry Boulevard

Denver CO 80230

Confidentiality Status: Public

On Behalf Of AT&T:

Letty S. Friesen

AT&T Communications of the Pacific
Northwest

1875 Lawrence Street, Suite 1575
Denver CO 80202

Confidentiality Status: Public

On Behalf Of Voice on the Net Coalition:

Susan M. Hafeli

Shaw Pittman

2300 N Street NW
Washington DC 20037-1128

Confidentiality Status: Public

On Behalf Of BCAW:

Brooks E. Harlow

Miller Nash LLP

601 Union Street, Suite 4400
Seattle WA 98101-2352

Confidentiality Status: Public

___ Hand Delivered

l U.S. Mail (first-class, postage prepaid)
Ovemight Mail (UPS)

__ Facsimile (206) 386-7500

1 Email (kjfisher@stoel.com)

Hand Delivered

X U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

__ Facsimile (720) 208-3350

l Email (kframe@covad.com)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (303) 298-6301

Email (Ifriesen@]lga.att.com)

X | N

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (202) 663-8007

Email (susan.hafeli@shawpittman.com)

X

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (206) 622-7485

Email (brooks.harlow@millernash.com)

| P
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On Behalf Of Sprint:

Mr. William E. Hendricks III
Sprint Communications Co. LP
902 Wasco Street

Hood River OR 97031-3105

Confidentiality Status: Public

On Behalf Of XO Washington, Inc.:
Rex Knowles
XO Oregon, Inc.
111 E Broadway, Suite 1000
Salt Lake City UT 84111

Confidentiality Status: Public

On Behalf Of Focal & XO:
Gregory J. Kopta
Davis Wright Tremaine LLP
1501 4th Avenue, Suite 2600
Seattle WA 98101-1688

Confidentiality Status: Public

On Behalf Of 8x8, Inc.:
Christy C. Kunin
Gray Cary Ware & Freidenrich LLP
1625 Massachusetts Avenue NW
Suite 300
Washington DC 20036-2247

Confidentiality Status: Public

On Behalf Of BCAW:

Ron Main

Broadband Communications Association of
Washington

216 First Avenue South, Suite 260

Seattle WA 98104

Confidentiality Status: Public

_____ Hand Delivered

K U.S. Mail (first-class, postage prepaid)
Ovemight Mail (UPS)

__ Facsimile (541) 387-9753

__X Email (tre.e.hendricks.iii@mail.sprint.com)

Hand Delivered
_ X U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)
Facsimile (801) 983-1504
X Email (rex.knowles@xo.com)

Hand Delivered
_A_ U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)
Facsimile (206) 628-7699
z Email (gregkopta@dwt.com)

Hand Delivered

Z U.S. Mail (first-class, postage prepaid)
Ovemight Mail (UPS)

__ Facsimile (202) 238-7701

_& Email (ckunin@graycary.com)

____ Hand Delivered

K_ U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

_____ Facsimile (206) 652-8297

l Email (rmain@broadbandwashington.org)
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On Behalf Of :

Hon. Dennis J. Moss ALJ

Washington Utilities and Transportation
Commission

PO Box 47250

Olympia WA 98504-7250

Confidentiality Status:

On Behalf Of Verizon:
Mr. Timothy O'Connell
Stoel Rives LLP
600 University Street, Suite 3600
Seattle WA 98101-3197

Confidentiality Status: Public

On Behalf Of Level 3:

Mr. Rogelio E. Pena
Pefia & Associates, LLC
1375 Walnut Street
Suite 220

Boulder CO 80302

Confidentiality Status: Public

On Behalf Of LocalDial:

Lisa F. Rackner

Ater Wynne LLP

222 SW Columbia, Suite 1800
Portland OR 97201-6618

Confidentiality Status: Public

On Behalf Of 8x8, Inc.:

Michael A. Schneider

Gray Cary Ware & Freidenrich LLP
701 Fifth Avenue, Suite 7000
Seattle WA 98104-7044

Confidentiality Status: Public

Hand Delivered

X U.S. Mail (first-class, postage prepaid)

X

X

Overnight Mail (UPS)
Facsimile (360) 664-2654
Email (dennism@wutc.wa.gov)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (206) 386-7500

Email (tjoconnell@stoel.com)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (303) 415-0433

Email (repena@boulderattys.com)

X | ]

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (503) 226-0079

Email (Ifr@aterwynne.com)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Ovemight Mail (UPS)

Facsimile (206) 839-4801

Email (mschneider@graycary.com)
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On Behalf Of Javelin:

John Schnelz

Javelin, Inc.

204 West Sammamish Pkwy SE
Bellevue WA 98008

Confidentiality Status: Public

On Behalf Of Net2Phone:

Elana Shapochnikov
Net2Phone

520 Broad Street, 8th Floor
Newark NJ 07102

Confidentiality Status: Public

On Behalf Of Worldcom, Inc. (MCI):

Michel L. Singer Nelson
WorldCom, Inc.

707 17th Street, Suite 4200
Denver CO 80202-3432

Confidentiality Status: Public

On Behalf Of Vonage:

Michael Sloan

Swidler Berlin Sheref Friedman, LLP
3000 K Street NW, Suite 300
Washington DC 20007

Confidentiality Status: Public

On Behalf Of Pac-West Telecomm, Inc.:

Mr. Ethan Sprague
PAC/WEST Communications
1776 W March Lane, Suite 250
Stockton CA 95207

Confidentiality Status: Public

_____ Hand Delivered
l U.S. Mail (first-class, postage prepaid)
_____ Ovemight Mail (UPS)

Facsimile (425) 696-0050

Z Email

Hand Delivered
A U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)
Facsimile (973) 439-3100

Z Email (eshapo@net2phone.com)

Hand Delivered

U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)

Facsimile (303) 390-6333

Email (michel.singer nelson@mci.com)

=

o

Hand Delivered
X U.S. Mail (first-class, postage prepaid)
Overnight Mail (UPS)
__ Facsimile (202) 424-7643
A Email (mcsloan@swidlaw.com)

Hand Delivered

l U.S. Mail (first-class, postage prepaid)
Ovemight Mail (UPS)
Facsimile (209) 601-6528

_ 2 Email (esprague@pacwest.com)
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On Behalf Of Commission Staff:

Jonathan Thompson Esq. Hand Delivered

Attorney General of Washington Z U.S. Mail (first-class, postage prepaid)
Utilities & Transportation Division ____ Ovemight Mail (UPS)

1400 S Evergreen Park Drive SW __ Facsimile (360) 586-5522

PO Box 40128 ___)_{_ Email (jthompso@wutc.wa.gov)

Olympia WA 98504-0128
Confidentiality Status: Confidential

On Behalf Of AT&T:
Ms. Mary Tribby Hand Delivered
AT&T Communications Z U.S. Mail (first-class, postage prepaid)
1875 Lawrence Street, Suite 1575 ____ Ovemnight Mail (UPS)
Denver CO 80202 Facsimile (303) 298-6301

. . "
Confidentiality Status: Public Email (mbtribby@att.com)

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

DATED this 3rd day of November, 2003, at Seattle, Washington.

~
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