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BEFORE THE STATE OF WASHINGTON 
 

UTILITIES AND TRANSPORTATION COMMISSION 
 

WASHINGTON UTILITIES AND 
TRANSPORTATION COMMISSION, 

Complainant, 

v. 

PUGET SOUND PILOTS, 

Respondent. 

 

Docket No. TP-250574 
 
PMSA’S REQUEST FOR 
RECONSIDERATION OF 
ORDER 06 PARAGRAPH 125 

 
I. INTRODUCTION 

1.  Pursuant to WAC 480-07-850, Pacific Merchant Shipping Association 

(“PMSA”), intervening party in the above-captioned proceeding, respectfully 

submits this request for reconsideration of Order 06 (Final Order Rejecting Tariff 

Filing; Authorizing and Requiring Compliance Filing), served June 29, 2026. This 

request is timely filed within ten days of service of the Final Order. WAC 480-07-

850(1).  

2.  PMSA requests that the Commission reconsider and correct Paragraph 125 of 

Order 06, which contains two discrete factual errors regarding a November 2024 

letter from PMSA’s counsel to the U.S. Department of Labor (“DOL”). Specifically, 

Paragraph 125 (1) incorrectly states that the letter “has not been made part of 

the record,” when in fact it is in the evidentiary record as Exhibit BJM-9X at 

pages 88–94; and (2) incorrectly characterizes the letter as requesting that DOL 
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not issue an advisory opinion though the letter on its face requests that DOL 

issue the advisory opinion. 

3.  PMSA does not seek reconsideration of any other determination in Order 06 

through this filing. 

II. ARGUMENT 

4.  Paragraph 125 of Order 06 contains two factual errors that warrant 

reconsideration: first, the letter referenced in Paragraph 125 is part of the 

evidentiary record as part of Exhibit BJM-9X; second, contrary to PSP’s 

testimony, the letter on its face requested that DOL issue—not withhold—the 

advisory opinion. These errors are material because they create an unwarranted 

adverse inference against PMSA. The errors can be readily corrected by 

substituting accurate language that reflects the evidentiary record. 

5.  Paragraph 125 reads in relevant part, 

While the Commission shares Staff and PMSA’s consternation 
regarding the delay in retirement program transition, the 
Commission is also concerned that PMSA may have contributed 
to the delay. PSP testified that it received a copy of a letter by an 
attorney representing PMSA requesting that DOL not issue an 
advisory opinion in late 2024. Although this letter has not been 
made part of the record, PMSA has not denied or sought to refute 
this assertion. Not only does this suggest that PMSA’s opposition 
may have slowed DOL’s determination, which the Commission 
directed PSP to seek, thereby contributing to the delay that 
PMSA objects to, but it also does not appear to serve any 
reasonable purposes with respect to the ratemaking process.1 
 

 
1 WUTC v. Puget Sound Pilots, Docket TP-250574, Order 06 at 52 ¶ 126 (June 
29, 2026) (citation omitted). 
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6.  For the reference here to what PSP testified, the Order cites Bruce McNeil, 

who incorrectly asserted in his testimony, “November 2024. We received a copy 

of correspondence from an attorney representing PMSA requesting that DOL not 

issue the advisory opinion requested by PSP.”2 PMSA refuted his testimony by 

submitting the letter itself into evidence, and the letter shows that his testimony 

was incorrect: the letter in fact requested that the DOL issue the advisory 

opinion. There is no basis for concluding that PMSA in any way contributed to 

the delay in the retirement program transition. 

A. Error 1: The letter is part of the evidentiary record.  

7.  Paragraph 125 of Order 06 states: “Although this letter has not been made 

part of the record, PMSA has not denied or sought to refute this assertion.” This 

statement is factually incorrect.  

8.  PMSA refuted the assertion referenced here by submitting the letter as part 

of Exhibit BJM-9X, a cross-examination exhibit consisting of PSP witness 

McNeil’s responses to data requests. The November 1, 2024 letter from the 

undersigned attorney of Fox Rothschild LLP on behalf of PMSA to the DOL Office 

of Regulations and Interpretations is part of the evidentiary record in this docket. 

It appears at Exhibit BJM-9X, pages 88 through 94. Exh. BJM-9X is a designated 

exhibit of PSP witness Bruce McNeil, admitted into the record of Docket TP-

250574, as reflected in the Commission’s Exhibit List.  

 
2 McNeil, Exh. BJM-1T at 5:13-15. 
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9.   Thus, the statement that the letter “has not been made part of the record” is 

a clear factual error, as is the inference that PMSA failed to deny or refute 

McNeil’s assertion given that the document, as explained below, speaks for itself. 

B. Error 2: The letter contradicts PSP’s testimony.  

10.  Paragraph 125 of Order 06 states that “PSP testified that it received a copy of 

a letter by an attorney representing PMSA requesting that DOL not issue an 

advisory opinion in late 2024,” citing footnote 301 (McNeil, Exh. BJM-1T at 5:13–

15). This statement is true as PSP witness McNeil did so testify. But the 

inferences drawn on this testimony are incorrect, as shown by the contents of the 

letter itself. Based on McNeil’s incorrect characterization, the Commission 

determined that “PMSA’s opposition may have slowed DOL’s determination” and 

that the letter “does not appear to serve any reasonable purposes with respect to 

the ratemaking process.” The record evidence directly contradicts this 

characterization. 

11.  The final page of the November 1, 2024 letter states, “We respectfully request 

that any Advisory Opinion issued in response to PSP in this matter affirmatively 

address and apply the definition adopted at §2510.3-55 and the Defined 

Contribution limitation imposed by the rule.”3 The letter further concludes that 

“PSP should be advised that, if it meets the definition of ‘employer,’ it nonetheless 

 
3 McNeil, Exh. BJM-9X at 94. 
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may only sponsor a multiple employer Defined Contribution plan.”4 

12.  This language in the letter unambiguously demonstrates that PMSA did not 

request that DOL withhold or decline to issue an advisory opinion. To the 

contrary, PMSA affirmatively requested that DOL issue the advisory opinion—

while asking that such opinion address and apply the agency’s regulations to the 

matter. McNeil’s characterization of the letter is contradicted by the face of the 

document itself. 

13.  Further, the Commission’s determination based on his incorrect assertion that 

PMSA might have slowed DOL’s process is unsupported. Because the letter 

requests that DOL issue the advisory opinion and merely asks that the opinion 

address the applicable regulatory definition, the record does not support the 

Commission’s suggestion that PMSA’s letter “slowed DOL’s determination” or 

“contribut[ed] to the delay that PMSA objects to.” Nor does the record support the 

characterization that PMSA’s conduct “does not appear to serve any reasonable 

purposes with respect to the ratemaking process.” To the contrary, raising a 

substantive compliance question—whether PSP’s proposed plan must comply 

with the defined-contribution limitation under federal regulations—is directly 

relevant to the ratemaking process, as the form of the retirement plan affects the 

costs that ratepayers will be asked to bear. 

14.    In addition, the record demonstrates that McNeil himself admitted that the 

 
4 Id. 
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inability of the DOL to issue an advisory opinion was in fact the result of a PSP 

requesting an advisory opinion contrary to the DOL’s own regulation. As pointed 

out in the testimony of PMSA’s expert Susan Hoffman,5 the DOL is unlikely to 

approve the PSP plan, not obligated to provide an advisory opinion for PSP, and 

not inclined to provide an approval for an unusual plan form like the PSP plan. 

Hoffman’s testimony is confirmed by McNeil’s own admission acknowledging that 

PSP is unlikely to receive the guidance that he requested from DOL:  

…the Department of Labor is not sure if it can issue a favorable 
Advisory Opinion for the PSP Association to consider PSP 
Association to be an employer under section 3(5) of ERISA for 
purposes of sponsoring and maintaining a tax-qualified multiple 
employer defined benefit pension plan that is subject to the 
Internal Revenue Code (the “Code”) for tax-qualified retirement 
plans and ERISA. The regulations issued by the Department of 
Labor regarding a multiple employer plan, which I relied on in 
my request for the Advisory Opinion, apply specifically to a 
multiple employer defined contribution plan, like a 401(k) plan. 
The proposed plan for the PSP Association would be a tax-
qualified funded multiple employer defined benefit pension plan 
that would be subject to the Code for tax-qualified plans and 
ERISA.6 

Thus, the statement that “PMSA’s opposition may have slowed DOL’s 

determination” and that the letter “does not appear to serve any reasonable 

purposes with respect to the ratemaking process” are not based on the evidence 

in the record. To the contrary, McNeil’s admission that the basis for the delay is 

actually that the regulations “which I relied on in my request for the Advisory 

 
5 Hoffman, Exh. SKH-01T at 16:1–17:19. 
6 Hoffman, Exh. SKH-01T at 16:21-25; Exh. SKH-05. 
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Opinion, apply specifically to a multiple employer defined contribution plan, 

like a 401(k) plan,” but that plan proposed by PSP is instead a “multiple employer 

defined benefit pension plan.”7 Hoffman’s testimony concurs that this 

inconsistency is likely to lead to not only a delay in the provision of a DOL 

advisory opinion but may result in the DOL never issuing an advisory opinion at 

all.8 

C. These errors are material.  

15.  If left uncorrected, Paragraph 125 constitutes an unwarranted prejudicial 

determination against the intervening party representing ratepayers. Correcting 

the record is necessary to ensure that the Commission’s Final Order accurately 

reflects the evidentiary record and that no adverse inference is drawn against 

PMSA—one that would likely be repeated in future proceedings such as the 

retirement proceedings contemplated in Final Order 06 itself—on the basis of a 

misstatement of admitted evidence. 

D.  These errors are easily corrected.  

16.  PMSA respectfully requests that the Commission grant this request and 

correct Paragraph 125 of Order 06 by striking the erroneous passage and 

substituting the following language: 

PSP testified that it received a copy of a letter by an attorney 
representing PMSA requesting that DOL not issue an advisory 
opinion in late 2024. This letter is in the record and by its own 

 
7 Hoffman, Exh. SKH-01T at 16:21-25 (emphasis added). 
8 Hoffman, Exh. SKH-01T at 16:1–17:19. 
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terms contradicts this assertion. PMSA in fact requested that 
DOL issue the advisory opinion but asked that the advisory 
opinion address the definition and defined contribution limitation 
imposed in the federal regulations. The evidence does not support 
PSP’s position that PMSA in any way slowed DOL’s 
determination. 

IV. CONCLUSION 

17.  PMSA requests the correction above to align the Order with the evidentiary 

record and to remove the unsupported suggestion that PMSA contributed to any 

delay in DOL’s advisory opinion process.  

 

Respectfully submitted this 9th day of July, 2026. 

FOX ROTHSCHILD LLP 

  

s/ Michelle DeLappe  
Michelle DeLappe, WSBA # 42184 
1001 Fourth Ave., Suite 4400 
Seattle, WA 98154-1065 
(206) 389-1668  
seasalt@foxrothschild.com  
Attorneys for Pacific Merchant Shipping Association 

mailto:seasalt@foxrothschild.com
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