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I INTRODUCTION

On October 15, 1997, pursuant to GL. c. 166, §25A and 220 CM.R. §§ 45.00
ct seq.. Cablevision of Boston Company, Cablevision of Brookline Limited Partnership,
Cablevision of Framingham, Inc., A-R Services, Inc., MediaOne of Massachusetts, Inc.,
MediaOne of Milton, Inc,, MediaOne of Ncedhaﬁ Inc. and Time warner Cable (collcctively,
the "Complainants”) filed an Amended Complaint‘ and Request for a Hearing’ with the
Department of Public Utilities, now the Department of Telecommunications and Energy, (the
“Dcpartment") against Boston Edison Company ("BEC0") seeking rclief ¢rom BECo's cable
television’ ("CATV") pole attachment rates, terms and conditions. The Attorney General of the
Commonwealth (" Attorney General") filed 2 notice of intervention in the proceeding, pursuant
0 GL.c. 12, § 11E.

In 1978, the Massachixsetts Legislature enacted the wpole Attachment Statu£c“,
GL.c. 166, § 25A. This statute gives the Department the authority “to regulate the rates,
{enns and conditions applicable to attachr_nems." as well asto ™ determine and enforce
reasonable rates, terms and conditions of use of poles.." Asa result of 2 rulemaking
proceeding, CATV Rulemaking, D.P.U. 930 (1984), the Department adopted the pole

attachment dispute regulations now codified as 220 C MR, §§ 4500 et 569. However, in

The parties agreed that Complainants would filc an Amended Complaint triggering 4
new six-month period for review of the case pursuant 10 220 C.M.R. § 45.08. As
further agreed by the partics, the relief, if any, 10 which Complainants ar¢ found
entitled will relatc pack to August 1, 1997, the date of the filing of the original
Complaint (se€ Tr. Procedural at 5-11 (October 8, 1997)).

? The request for a hearing was madc pursuant to 220CMR.§ 45.04(2)(8) which provides
that the Complainants must request & hearing pursuant to 220 CMR. § 1.06, or waivc the
right to such a hearing.
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CATV Rulemaking, supra, the Department declined to deiermine a specific method of
calculation for pole attachment ratcs‘- instead leaving the method(s) to be determined by
adjudication. Id. at 14-15. This matter is the first aerial pole attachment complaint received
pursuant to those regulations and the first instance in which the Department has been asked 10
review BECo's pole attachment rates.’

The Complainants, nine CATV companies serving approximatély 342,000 customers in
47 communities located in the BECo service territory, eater into license agrecments for the use
of CATV attachments on BECo-owned poles* (RR-DTE-1). For the past 25 years BECo's
annuﬁl attachment rate has been $8.00 per CATV attachment for a solely-owned ("SO") pole
(Exh. BE-24). On October 28, 1996, BECo notified the Complainants of a 30 percent
increase in its annual SO pole attachment rate to $10.37, cffective January 1, 1997, giving rise
1o the present complaint (Amended Complaint at 14 15-17; Exh. CABLE-1, at 10).
Specifically, the Complainants request that the Department: (1) find BECo's pole attachment
rate inérease and pre-existing pole attachment rates unlawful and unreasonable; (2) set an
annual pole attachment rental rate not exceeding BECo's actual incremental costs incurred in
providing space for attachment of Complainants' facilities, or in the alternative, set anaual pole
attachment rental rates not exceeding the amount of $6.27 per SO pole and 33. 14 per jointly-

owned ("JO") pole; (3) order BECo to refund to Complainants, as of January 1, 1997, all

3 In Greater Media, Inc., D.P.U. 91 218 (1992), the only other case arising under G.L.
c. 166, § 25A to date, the Department approved a method for calculating rates for CATV
attachments within underground conduit.

* While certain of the poles in question are solely-owned by BECo, a majority of the poles
are jointly-owned by BECo and New England Telephone and Telegraph Company d/b/a
Bell Atlantic-Massachusetts (sce Exh. AG-8).

[ YA
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amounts paid by Complainants in excess of the maximum annual pole attachment rates that are
"~ established as a result of this adjudication; (4) order BECo to bill Complainants for JO poles
no more than 50 percent of the SO pole attachment rate established as a result of this
gdjudication;’ (5) order BECo to provide information conceming rates, terms and conditions
pursuant to which BECo provides access to poles, conduits and rights-of-way between BECo
and BECo's affiliatcs, subsidiaries and/or other entities engaged with BECo in the provision of
tclecommunications, cable, or open video system services;® (6) determine terms and conditions
that BECo may impose upon Complainants under its pole licenses and related practices in
order to prevent discrimination against the Complainants and in favor of BECo, BECo's
affiliates, subsidiaries, and other entities; (7) order BECo to refrain from acting, or refusing to
act, in a manner that in any way precjudices Complain;mts' rights under their pole attachment
license agreements; and (8) order any other relief as it deems just, reasonable, and proper
(Amended Complaint at 13-15). On October 31, 1997, BECo filed an answer to the Amended
Complaint in which it denied that its current or proposed aerial pole attachment rates, terms, or
conditions were unlawful or unreasonable and asked that Complainants' requests for relief be

denied (BECo Answer to Amended Complaint at §§ 1-34).

s Prior to this adjudication, BECo charged Complainants 57 percent of its SO pole rate for
JO poles (Exh. CABLE 3-5, App I). A determination of the JO polc rate is no longer at
issue in this case as BECo has agreed to bill Complainants for JO poles no more than 50
percent of the SO pole attachment rates established as a result of this adjudication
- (BECo Brief at 12; BECo Reply Brief at 22).

6 This information was provided to the Complainants and the Department by BECo during
the coursc of the discovery process in this procecding (1r. 4, at 37).
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On February 11, 1998, the Department issued an interlocutory order limiting the scope
of the current proceeding to whether the pole attachment rates, terms, and conditions that
BECo currently charges the Complainants are just and reasonable pursuant to G.L. c. 166,

§ 25A. Order on Scope of the Proceeding (February 11, 1998) ("Scope Order").

Pursuant to notice duly issued, a public hearing was held at the Department's offices on
October 8, 1997, to afford interested persons an opportunity to comment. Five days of
evidentiary hearings were held at the Department's offices on February 2, 4, S, 12, and 18,
1998. In support of their Amended Complaint, the Complainants presented the testimony of
two witnesses: Paul Glist, an attorney whose practice concentrates in the area of pole
attachments; and Robert Thomas, a former New England Telephone employee and current
MediaOne manager. BECo presented the testimony of three witnesses: Michael Harris, a
senior economist with the Reed Consulting Group; Richard Schifone, a BECo supervisor of
rights and permits; and Richard Hahn, a vice-president of technology and research at BECo
and president of BECoCom, Inc.” The Attorney General did not sponsor any witnesses. The
evidentiary record @nsists of 101 exhibits sponsored by the Complainants, 109 sponsored by
BECo, 10'exhibits sponsored by the Attorney General, and 35 exhibits sponsored by the
Department. All parties filed briefs and reply bricfs.

IL  QUTSTANDING PROCEDURAL MATTERS
On March 13, 1998, after the close of hearings and submission of reply briefs,

Complainants filed "Motions of Cablevision of Boston, Inc., ¢t al. to Strike Portion of Boston

? BECoCom is a wholly owned subsidiary of Boston Energy Technology Group, which in

turn is a wholly owned subsidiary of BECo (Exh. BE-6, at 1).
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Edison Company Reply Brief and for Admission of Corrected Exhibit" ("Complainants'
Motion"). On March 18, 1998, BECo filed “Boston Edison's Opposition to Complainants'
Motions to Admit New Exhibit and to Strike Portions of Boston Edison's Reply Brief" ("BECo
Opposition”). For reasons we discuss below, Complainants' Motion to Strike is DENIED, and
Complainants' Motion to Admit Corrected Exhibit is DENIED.

A Motion to Strike

1. Positions of the Parties

The Complainants move to strike the Attachments to BECo's Reply Brief and related
legal argument on page 37, alleging that these documents are not part of the record
(Complainants’ Motion at 1). The Complainants argue that by attaching these documents,
BECo did not follow the Department’s procedural rules for seeking the admission of late-filed
‘documents into the record, 220 CM.R. §§ 1.11(7)~(8) (id.). The Complainants argue that
thesc materials must be stricken from the record as they have not had an opportunity to
conduct cross-examination of BECo's witnesses concemning these documents, and that,
therefore, their admission would be prejudicial (id.).

BECo argues that the exhibits, consisting of four letters concerning the involvement of
local wiring inspectors in the arca of aerial distribution plant safety, and related legal argument,
should be allowed because they are not offered for their substance, but instead are offered only
to show that the documents exist (BECo Opposition at 1, 10). In seeking to address the
Complainants’ anti-competitive claims, BECo argues in its reply brief that the controlling
authority on issucs of aerial distribution plant safety is not the Department, but rather the local

wiring inspectors (BECo Opposition at 10, citing BECo Reply Brief at 36-37). As support for
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this argument, BECo appended to its reply brief the letters which it alleges werc "not available
during the presentation of evidence in this matter" (BECo Opposition at 10, citing BECo Reply
Brief at 37 n.29). Finally, BECo argues that the Complainants suffer no hanﬁ by reference to
the appended letters becausc the Department has excluded the Complainants' anti-competitive
claims from this proceeding (BECo Opposition at 11, citing Scope Order).

2. Analysis and Findings

The Department's Procedural Rules state that "[no] person may present additional
evidence after having rested nor may any hearing be reopened after having béen closed, except
upon motion and showing of good cause." 220 CMR. § 1.11(8). In addition, the Ground -
Rules in this case provide that: “[e]xhibits offered after the close of the hearings, if objected to
by any party, labor under a heavy burden of untimeliness, for they would not be subject to '
cross-examination or rebuttal” Ground Rules at 4 (October 14, 1997),

We agree with the Complainants that BECo failed to follow the proper Department
procedures for offering late-filed exhibits. We also find that, not having moved to admit the
documents pursuant to 220 C.M.R. § 1.11(7) or (8), BECo improperly relied in its brief on
matters that are not part of the factual record in this case. However, the Complainants will
suffer no prejudice if BECo's unredabted brief remains in the Dcpartment's files, as the
attachments were never madc part of the factual record and would not be relied upon in any
later proceeding. Further, we conclude that the Complainants' motion is moot. As we
discussed in our Scope Order, the Department has deferred consideration of the Complainants'

anti-competitive claims to another proceeding. The documents that are the subjcct of this
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motion concem claims that are outside of the scope of this proceeding, and the Department did
not rely on or consider the documents in reaching its decision in this case.® Because the
Department finds that the issue of adn_lissibility of these late-filed documents is moot, the

Complainants' Motion to Strike is DENIED.

B.  Motion to Admit Corrected Exhibit
1. Positions of the Parties

Citing 220 C.M.R. §1.06(c)(5), the Complainants request that the Department
supplement the record with their proposed Exhibit CABLE-85A. The Complainants argue that
the information provided by BECo on February 13, 1998, in its sui)plemental response to
Information Request Cable 1-10 dealing with pole count information (identified in the record
as CABLE-102) is "mathematically inaccurate, inconsistent with other record information and
cannot be reconciled" (Complainants' Motion at 1-2). The Complainants argue that discovery
of this putative error in BECo's supplemental discovery response is good cause to permit the
Complainants to supplement the record with their revised Exhibit CABLE-85A showing what.
they argue to be the lawful pole attachment rate based on their correction of BECo's erroneous
data (Complainants’ Motion at 2-4).

BECo argucs that the Complaimnt§ should not be allowed to supplement the record

after the close of evidencc because their proposed exhibit is substantive evidence that directly

' See Boston Edison Company, D.P.U. 89-1A-1, at 6-7 (1989) (admissibility of latc-filed
exhibit moot where document not relied on or considered in reaching decision); MFS-
McCourt, Inc. D.P.U. 88-229/252, at 9 (1989) (allowing inclusion in record of latc-filed
exhibits even though opposing party had not had opportunity to cross-examine the new
evidence, because no prejudice to the moving party would result from admission).
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contradicts the Complainants' position oﬁ issues affecting the Complainants' proposed rate
(BECo Opposition at 1-2). BECo argues further that the Complainants are not, in fact,
updating a factual discovery response, but rather are attempting to use 220 CMR. § 1 06(c)
to present further opinion testimony without subjecting their witness to cross-cxamination
(id. at 1-3),
2. Analysis and Findings

We agree that Complainants' reliance on 220 C.M.R. §1.06(c)(5) is misplaced. This
discovery rule states: "A party is under a continuing duty to amend seasonably an early
response if it obtaiﬁs information that the response was incorrect or incomplete when made, or
that the response, ihough correct when made, is no longer true or complete.” 220 C.M.R.
§1.06(c)(5). The Complainants are not updating a disqovery response; they are attempting to
reopen the record and submit additional evidence. As discussed above, 220 C.M.R..
§§ 1.11(7) and (8) allow parties to offer evidence afier the close of hearings only upon motion
and a showing of good cause. The Complainants filed no such motion. Even if they had, we
would find no good cause to admit a&ditional evidence afier the record has been closed. ’fhe
Complainants' reasons for introducing this late-filed exhibit are unpersuasive. BECO
supplemented its initial discovery response to Information Request Cable 1-10 on February 13,
1998, before the closc of the evidentiary hearings. Because this discovery response was
suppiementcd so late in the proceedings, the Hcarin'g Officer allowed the Complainants to
present testimony and a related exhibit (CABLE-85) concerning BECo's response (Tr. 5, at 9

et seq.). During the course of this testimony, the Complainants' witness presented opinion
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evidence that the response was incomplete and incorrect (Tr. S, at 9-17). We find, thercfore,
that the Complainants have had sufficient opportunity to present evidence on these issues.

The Department has consistently heldk that Jate-filed exhibits are prejﬁdicial because
other parties cannot conduct cross-examination or otherwise test the accuracy of the data
contained in the proffered exhibits through the litigation process. See New England
Telephone & Telegraph Co. d/b/a NYNEX, D.P.U. 94-50, at 62 (1995). The Complainants'
motion, although made in the form of a supplemental discovery filing, presents such a
prejudicial danger and is, therefore, DENIED.
I11. RA TE METHOD

A State Regulatory Background

The Massachusetts pole attachment statute provides the Department with authority to
regulate the rates, terms, and conditions applicable to attachments and requires that the
Department consider the interests of subscribers of CATV services as well as the interests of
consumers of utility services. G.L. c. 166, § 25A. In determining a just and reasonable rate,
the statute requires that the rate recover “"the additional costs of making provisions for
attachments" (i.e., marginal or incfemental cost) and no more than "the proportional capital
and opcrating expenses of the utility attributable to that portion of the pole...occupied by the
attachment"” (i.c., fully allocated cost) Id. Further, "[such] portion shall be computed by
determining the percentage of the total usable space on a pole...that is occupied by the

attachment.” Id. The pole attachment regulations provide for a complaint proceeding’ under

? Review by the Department of such a complaint can be conducted, at the election of the
parties, without hearings. 220 CMR. § 45.06(1).
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which an attachment rate maximum can be determined through the use of data inputs from the
Federal Communications Commission ("FCC") Form M (telephone company) or the Federal
Energy Regulatory Commission ("FERC") Form 1 (electric company) annueal reports.

220 CM.R. § 45.04.

B. Positions of the Parties
L Complainants
a. Incremental Costs

The Complainants argue that the Department should set the pole attachment rate at the
lower end of the permissible statutory spectrum representing a marginal or incremental cost
(Complainants’ Bricf at 69, citing Exh. CABLE-1, at 14, 17, 22-23). The Complainants argue
that the Department should cap pole attachment rates at BECo's identifiable recurring costs
incurred "but for" CATV attachments because the out-of-pocket (or "makeready") costs for
pole attachments are already directly paid for by cable operators (Complainants' Brief at 70-71,
citing Exhs. CABLE-1, at 18-19, DTE-11). In support of an incremental rate, the |
Complainants argue that CATV attachments place ihe least burden on utility lines and that |
CATYV operators should pay less for the "vastly inferior" attachment rights that they are
aﬁ‘orded by the utility (Complainants' Brief at 71-72, giting Exhs. CABLE-1, at 21, DTE-11,
Tr. 1, at 58-59). The Complainants state that BECo's incremental costs associated with pole
attachments are approximately $.50 annually per SO pole (sce Exhs. CABLE-1, at 23,

CABLE-41, at 38; Tr. 2, at 61-62; Tr. 1, at 211),
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b. Fully Allocated Costs

As an alternative, should the Department decline to adopt incremental cost pn‘cing, the
Complainants propose that the Department adopt the FCC method for determining pole |
attachment rates (Amended Complaint at § 18-23). According to the Complainants, the FCC
formula derives annual "fully allocated” pole costs based upon existing utility records (the
FERC Form 1) and allocates those costs in pro'portidn to CATV's relative use of usable space
on poles (Complainants' Brief at 8). The Complainants allege that the FCC method is "exactly
the mechanism prescribed by statute for Massachusetts" and that this method previously has
been folléwed by the Department in Greater Media Inc., D.P.U. 91-l218 (1992) (Complainants'
Bricf at 8). As further Suppor; for the Department's adoption of the FCC formula, the
Complainants argue that this method is the most widely accepted and applied formula for
developing the fully allocated cost of pole attachments, as it is applied by the FCC directly in
31 states, and it is used generally by many states that regulate pole attachments (id. at 16,
c_:_ljmg Amended Complaint at § 9, Exh. CABLE-1, at 24).

The Complainants allege that in generating their proposed rate, they have applied tﬁc
FCC formula "to the letter” (id, at 22, citing Exh. CABLE-1, at 26-42). The Complainants
propose a strict application of the FCC fon_nula in Massachusetts, arguing that it is the product
of over 20 years of federal rulemaking expertise (Complainants’ Brief at 8). Applying the

Complainants' interpretation of the FCC pole attachment formula gencrates a yearly rate of
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$5.67"" per attachment per SO pole (id. at 23, giting Exh. CABLE-85). The Complainants
arguc that their recommended rate would not unduly impact BECo ratepayers because even at
current levels "pole revenues equate to no more than one cent of a monthly residential electric
bill" and would hﬁvc a minor impact upon ﬁECo's total revenues (Complainants’ Brief at 78;
Tr. 1, at 205). The Complainants also assert that their recommended lower rate would benefit
CATYV customers because it could result in poientiai savings to their <;ustomers who now pay
on average 45 cents of their standard monthly bill to account for pole attachments (id.). |
2. BECo
a. Incremental Costs
BECo argucs that an incremental approach to pole attachment rates is improper
because it would create a situation whereby utility ratepayers would be forced to subsidize the
CATY operator’s enjoyment of poles (BECo Brief at 26-27, citing Exh. BE-5, at 18). BECo
argues that the Department, the FCC, and évery state commission to consider an incremental
approach to polc attachment rates has declined to adopt it (BECo Brief at 26, citing

Exh. CABLE-1, at 18, 23, and Greater Media).

b. Fully Allocated Costs

Like the Complainants, BECo argues that the Department should adopt the FCC

method, which is designed to capture the fully-allocated costs of pole attachments (BECo Brief

10 The rate proposed by Complainants during the course of hearings and argued for in their
briefs 15 difterent from the initial rate of $6.27 per SO pole presented in their Amended
Complaint (Amendcd Complaint at § 34(b)). This difference in ratcs is duc to adjustments
in various data inputs to their formula made during the coursc of hearings (sec Exh.
CABLE-85).
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at 5, citing In re Matter of Amendment of Rules and Poljcies Governing Pole Attachments,

FCC 97-94, CS Docket No. 97-98 (1997)). However, unlike the Complainants, BECo argues
that the FCC formula should be used as only a starting point in the determination of a lawful
and reasonable rate for pole attachments in Massachusetts (BECo Reply Brief at 1, citing

Tr. 3, at 51, 83). BECo argues that the FCC formula does not sufficiently capture all of the
costs incurred by utilities in erecting poles and therefore proposes several modifications or
additions to the formula designed to capture these costs (BECo Brief at 5). Also, although
BECo recommends using a modified federal approach, it argues that the Department is not
bound by the confines of the federal method as Massachusetts has certified to the FCC that it
regulates pole attachment rates at the state level (BECo Reply Brief at 1-2)

Applying BECo's modifications to the FCC pole attachment formula generates a yearly
rate of $9.58 per attachment per SO pole' (BECo Brief at 6). BECo argues that the rate
recommended by Complainants does not fairly balance the interests of utility customers and
CATY subscribers (see BECo Reply Brief at 25-28).

3. Attorney General
a. Incremental Costs

The Attorney General argues against the Department adopting an incremental approach
to pricing pole attachment rentals in this matter (Attorney General Brief at 5-7). The Attorney

General argues that adopting an incremental approach would "essentially turn the poles that

n While BECo originally proposed an annual SO pole rate of $10.37 and still argues that the
Department should conclude that this is an appropriate rate, it does not argue in its briefs
for adoption of the method uscd to calculate this rate (sce BECo Brief, BECo Reply
Brief). _
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entities pay for into free public goods" and would “allow free riding by another consumer of a
monopoly service" (Attorney General Brief at 5).
b. Fully Allocated Costs

While the Attorney General argues that CATV attachment rates should reflect the fully
allocated costs of that portion of a pole's usable space utilized by the attacher, he does not
believe that the Department should strictly apply the FCC method to develop a fully allocated
rate (Attorney General Reply Brief at 3). The Attorney General argues that the FCC method
advocated by the Complainants is flawed as it ignores costs that are customary for the
Department to review and that could be incorporated without adding any undue burden to the
rate setting process (Attorncy General Brief at 4, citing Exh. BE-1, at 3, 20). The Attomey
General also argues that the FCC formula is a historical cost-based ratemaking solution that
has little, if any, connection to the competitive or efficient economic price that should be
charged for pole attachments (Attorney General Brief at 4, citing Exh. BE-1, at 21, Tr. 3,
at 51, 83). Finally, the Attorney General argues that the FCC formula should not be used
because it is currently under consideration for revision by the FCC (Attorney General Brief at
4-5, citing Exh. BE-1, at 3, FC( rt_and Order, CS Docket 97-151, § 83 (1998)).

Like BECo, the Attorney General proposes & method that modifies the federal formula
adding to several of the cost categories to reflect what he argues is a more fully allocated rate
(Attorney General Reply Brief at Att.. A). Applying the Attorncy General's method for fully

allocated pole costs generates a yearly rate of $12.54 per attachment per SO pole (id.).
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C. lysis and Findings
1, Incremental Costs

Within the statutory and regulatory confines of G.L. c. 166, § 25A and 220 CM.R.
§§ 45.00 et seq., ic Department has extensive freedom to adopt a mechanism for determining
pole attachment rates. Although it is clearly within the Department's discretion, we decline to
adopt an incremental approach to pole attachment ratemakihg at this time. With respect to the
Complainants' request that the Department set rates below fully allocated costs to reflect,
among other things, what Complainants characterize as the "vastly inferior status” of CATV
attachers, we find that the record does not support such a modification to the rates.

'CATV operators enjoy a certain benefit from their ability to attach to poles and,
therefore, under current ratemaking standards, it is appropriate for them to pay a share of the
costs incurred in erecting and maintaining these poles. As noted, in setting a rate, the
Department must consider the interests of CATV subscribers as well as the interests of
consumers of utility services. G.L. ¢. 166, § 25A. In Greater Media, the Department has
previously declined to set conduit rates at less than fully allocated costs. Greater Media at 33.
While the Department recognizes that changes in competitive market structures and the
regulatory environment may cause an incremental cost approach to be reconsidered in the
future, no compelling showing has been made in this case to warrant the implementation of an
incremental cost-bascd rate for pole attachments. For reasons we discuss below, the

Department will use fully allocated costs to set BECo's pole attachment rates.
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2. “ull ca ts
a. Summary of Methods
As a general principle, BECo, the Complainants and; 10 a lesser extent, the Attorney
General, agree that some version of the FCC pole attachment formula is an appropriate method
to capture fully allocated pole attachment costs. In fact, the vast majority of testimony and
other evidence presented in this matter concerned the proper application of the FCC formula.
In general terms, each of the methods proposed by the parties to calculate a pole attachment
rate involves three steps: (1) placing an average value on a utility's investment in poles
(ie., costs of bare poles and the costs to install the poles); (2) developing an annual carrying
charge to recover the ongoing cost of poles (i.e., a utility's cost of capital, depreciation, taxes,
operation and maintenance cxpenses); and (3) allocating the costs among the utility and others
using the pole to attach their lines and facilities. This method is consistent with the basic
method used by the FCC. In each of the methods recommended by the parties, the pole
attachment rate is equal to the product of the nct investment per bare pole multiplied by the
carrying charge percentage, multiplied by the allocation factor. The parties differ, howevér, in
the recommended inputs to the three steps of the formula. The specifics of these differences
are discussed in detail in Section 1V, below.
b. Junisdiction and Department Precedent
Massachusetts possesses and exercises the authority to regulate pole attachment rates,

terms and conditions at the state level.'? Sce G.L.c. 166, § 2SA; 220 CM.R. §§ 45.00

12 For a more detailed discussion of Massachusetts and federal jurisdiction in the area of pole
attachment regulation, see Scopc_Qu.lcr



Ul i ENBEKOUUNKLEDSMHNUL I1EL <01 (—£0170D0( M

F ] 2Q PRV A YU a e v 1

D.P.U/D.T.E. 97-82 Page 17

¢t seq., States That Have Certified That They Regulate Pole Attachments, Public Notice,
7F.C.C. Red. 1498 (1992). The majority of the provisions in G.L. c. 166, § 25A and

220 C.M.R. §§ 45.00 et seq. mirror the federal statutory and regulatory provisions governing
pole attachments, and, therefore, the Department finds that the FCC formula falls well within
the statutory and regulatory confines governing pole attachments in Massachusetts.
: See 47 U.S.C. § 224,47 CFR. 1.1401, et seq. HoWever, because Massachusetts chooses to

exercise jurisdiction in the area of pole attachment rates, terms, and conditions, the Department
is free to adopt a ratesetting mechanism that incorporates some, all, or none of the FCC
formﬁla. |

In the only other case to date arising under the pole attachment statute, the Department
followed a method similar, but not identical, to the FCC's pole attachment approach for
calculating the maximum attachment rate for CATV attachments within underground conduit.
See Greater Media at 32-40)." In Greater Media, the Department found that the range of
rates authorized by statute, from a low of incremental cost to a high of fully allocated cost,
enabled it to assure that the utility recovers any additional costs caused by the attachment 6!‘ a
third party’s cable to the utility’s poles, while also assuring that the attaching party is required
to pay no more than its proper share of the fully allocated costs. Greater Media at 32-33.

In Greater Media, the Department concluded that reliance on publicly available utility

annual report data is preferable to rate formulas dependent upon internal utility information.

n At the time of the Department's Greater Media investigation, the FCC had never
adjudicated a conduit rate compliant. See In re Multimedia Cablevision, Inc. v.
Southwestern Bell Telephonc Company, Memorandum Opinion and Hearing Designation
Order, CS Docket No. 96 PA 95-008, at § 3 (September 3, 1996).
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Id. at 34. Finding a limited impact of attachment rates on the overall utility revenues at issue in
that case along with the gain in simplicity from using annual report data, the Department opted
to use the utility’s annual report 10 regulators as the data source for the calculation of conduit
net investment, carrying charges (other than rate of return) and usable space. Id. As a result
of this reliance upon utility annual reports as a basis for attachment rate calculations, the
Department was not only able to establish reasonable conduit attachment rates, but also to put
into place a mechanism by which conduit attachment rates could be adjusted annually
thereafter without the necd for costly adjudications. Id. at 40.
| c. Acrial Pole Attachment Formula

By this Order, the Department establishes a method designed to capture the fully-
allocated costs of aerial pole attachments which is based on, but not precisely identical to, the
federal approach being used by the FCC. The specifics of the application of this formula are
discussed in Section IV, below.

The Department finds that basing our method for determining aerial pole attachment
rates on the federal method is consistent with the Department's earlier decision in Greater |
Media, and more importantly, is consistent with the Massachusetts pole attachment statute and
regulations, G.1.. ¢.166, § 25A and 220 C.M.R. §§ 45.00 et seq. Using the method based on
the federal approach to pole attachment rates, which is outlined below, meets Massachusetts
statutory standards as it adequately assures that BECo recovers any additional costs caused by
the attachment of Complainants' cables to BECo's poles, while assuring that the Complainants

are required to pay no more than the fully allocated costs for the pole space occupied by them.
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The intent of the Department, as expressed in Greater Media, is to promote the goal of
resolving pole attachment complaints by a simple and expeditious procedure based on public
records so that all of the parties can calculate pole attachment rates as prescribed by the
Department without the need for our intervention. These are sound policy reasons which are
consistent with 220 CM.R. §§ 45.00 et seq. While no approach is without administrative
difficulties, the Department finds that the FCC method simplifies the regulation of pole
attachment rates as much as possible by adopting standards that rely on publicly available
FERC Form 1 data.'* The Department finds that adopting a method that relies on publicly
available data will facilitate the resolution of pole attachment rate complaints without the peed
for costly hearings. We depart from the FCC method when additional costs or adjustments to

. the federal method are justified on state policy grounds, and are consistent with our goal of
relying on publicly available data.

By exercising our discretion, based on independent state grounds, to mode! our method
on the FCC formula, the Department is not relinquishing its jurisdiction over pole attachment
matters and is free to depart from the federal approach in the future should circumstances
warrant to protect the public interest. In addition, the Department finds that proposed or
future changes in the federal formula are not controlling in this case and are not persuasive for

the purposes of setting current pole attachment rates.

" Or, in the case of telephone companics, Form M data.
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IV.  APPLICATION OF RATE METHOQOD

A Average Value of BECo Investment in Poles '
l. Summary of Issues

As an initial step in calculating a fully allocated rate, each of the parties calculates a
value for BECo’s net investment per bare pole. According to the FCC, a figure for net
investment in bare pole plant is calculated by s(Ibtradting accumulated depreciation,
accumulated deferred taxes, and the cost of appurtenances from gross pole investment.

In re Amendment of Rules and Policies Governing the Attachment of Cable Television

Hardware to Utility Poles, 2 FCC Red at App. A (1987). Net investment in bare pole plant is

then divided by the number of pole equivalents to generate a value for net pole investment per
bare pole. Id.

All parties agree that the baseline for the calculation of net pole investment is
365,539,254, which is taken from FERC Accounf 364 (Poles, Towers, Fixtures) of BECo's
1995 FERC Form 1 (Exh. CABLE-85; RR-DTE-8; Attorney General Brief at 10, citing
FERC Form 1, at 207). The parties disagree, however, as to whether a surcharge or
adjustment representing initial tree trimming and grounding costs should be added to the value
for net pole investment. The parties also disagree as to the prop& accounts used to calculate
accumulated depreciation for poles and the proper accounts used to calculate accumulated

deferred taxes for poles. Finally, the parties dispute the number of BECo's SO poles. Based
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on findings discussed below, the Department finds that BECo’s value for net investment per
bare pole is $277."*
2. Tree Tnmming
a. medgction
Tree trimming costs related to mainienance of the lines are included in the maintenance
component of the carrying charge and are not in dispute (BECo Brief at 7, gl_tl_gg Ir. 3, at 57,
Complainants' Bricf at 41, ¢iting - Exh. CABLE-41, at 19-21; Attorney General Brief at 11).
The issue raised by the parties is whether the method applied by the Department to calculate
net pole investment should include the initial costs of tree trimming (i.¢., is the costs to clear
the lines of trees when the poles were first erected). |
b. Positions of the Parties
i. Complainants
The Complainants argue that BECo's proposal to include the initial tree trimming costs
in gross pole investment should not be allowed (Complainants' Reply Brief at 25). The
Complainants contend that the FCC formula does not allow for the type of “initial" tree
trimming surcharge that BECo proposes (Complainants’ Reply Brief at 22, citing
RR-DTE-12). The Complainants also argue that the FCC formula already allows for recovery
of tree trimming costs through the maintenance component of the carrying charge

(Complainants' Reply Brief at 22). In addition, the Complainants state that BECo has failed 10

15 Net investment in barc poles of $33,821,595 divided by 122,098 pole equivalents results
in a value for net investment per bare pole of $277.

4 Ay FULVaR S 4 LR ..
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provide any credible factual evidence in support of its proposed surcharge and argue that there
is no way for thc Department to verify BECo's inflated estimates (id. at 24, 26).
il. BECo

BECo contends that the initial cost of tree trimming should be added to the calculation
of net pole investment as an additional category or surcharge (BECo Brief at 7, citing Tr. 3,
at 57). BECo argues that FCC Account 2411 (used"for telephone companies) includes “the
éost of clearing pole line routes and of tree trimming," but that the corresponding FERC
Account 364 (used in the clectric utility formula) does not include the initial cost for tree
trimming (BECo Bricf at 7). Because these costs are not accounted for separately, BECo
makes an "estimation" of these initial costs by taking the average of the Company’s tree
trimming and maintenance costs for 1994 and 1995, multiplying the result by three, and adding
this value to FERC Account 364 (id, at 8). This adjustment adds an additional $4,545,166 to
the gross pole investment value (id.). BECo argues that this proposed adjustment is a
conservative cstimate since it "significantly understates the actual initial tree-trimming costs”
(id. at n.7). However, BECo assérts that any underestimation is countered by the fact that the
proposed addition is in today's dollars and, therefore, overstates the costs that would have been
incurred historically (id.).

i, Attorney General

The Attorney General argues that the BECo's proposed tree trimming adjustment
should be included in the calculation of net pole investment (Attorney General Brief at 11,
citing EExh. BE-5, at 29-31). The Attorney Gencral states that the cost of a pole attachment is

more than the pole itself and should include adjustments for cxpenses that are not present
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Account 364 (Attorney General Brief at 11). The Attorney General states that the
Complainants, like BECo, have included additional expenses not contained in FEliC accounts
in their calculation of the pole attachment rate (id.). The Attorney General argues that any
inclusion by the Complainants of expenses not originally included in a specific FERC account is
an acknowledgment that adjustments, similar to BECo's proposed tree trimming adjustment,
may be appropﬁatc'(i_d_).

c. Analysis and Findings

While the Department finds, in principle, that the initial costs of tree trimming should
be includéd in the calculation of a fully allocated pole attachment rate, BECo has provided
insufficient evidence to establish its cstimate of the initial cost of tree trimming sufficient 0
permit Department reliance on it. For the Department to include a value for the initial cost of
tree trimming, we would have to devise our own estimate for these costs; however, there is
insufficient record evidence to allow us to calculate a reasonable value for the initial cost of
tree trimming. In addition, the FCC does not include a surcharge for the initial cost of tree
trimming in its current application of its pole attachment rate formula.

Although there are some costs associated with initial tree trimming, the Department
finds that taking the step of devising our own estimate for the initial costs of tree trimming
would unduly complicate the pole attachment rate calculation process without materially
increasing the accuracy of the final calculation. One of the Department's goals in this
proceeding is to establish a pole attachment rate formula that is easily replicated and based on
publicly available information. Therefore, the Department will not include an adjustment for

initial trec trimming in the calculation of net pole investment.
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3 Grounding
a Introduction
The issue of including initial grounding expenses in net pole investment is similar to
that of tree trimming. BECo proposes to include the initial costs of grounding as a surcharge
or an addition to gross pole investment in the rate formula and the Complainants dispute this

adjustment.

b. Positions of the Parties
1. Complainants

The Complainants argue that BECo's inclusion of a proposed grounding adjustment is
contrary to the FCC formula and is not factually justified (Complainants’ Reply Brief
at 25-26). The Complainants argue that the FERC and the FCC treat grounding as a part of a
utility's system of conductors rather than part of pole plant (Complainants’ Reply Brief at 26).
In addition, the Clomplainants claim that each attaching party is responsible for grounding its
own conductors, making BECo's proposed addition unnecessary (id.). The Complainants
argue that BECo has not provided any credible evidence to support the inclusion of its
proposed grounding adjustment to gross pole investment (id.). Finally, because the adjustment
is not based on publicly available information, the Complainants allege that including this
adjustment would eliminate the possibility of efficient annual adjustments to the pole

attachment ratc (id. at 27, citing Greater Media at 40, 41).

ii. BECo
BECo argues that initial grounding expcnses are a cost of poles and, therefore, should

be included in a fully allocated rate. (BECo Reply Brief at 8, ¢iting RR-DTE-7). BECo argues
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that because grounding is not included in FERC Account 364, it must be extracted from
Account 365 and added to the gross pole investment value (BECo Brief at 8, citing
RR-DTE-7, Exh. BE-S, at 30). Since BECo does not track grounding expenses directly, they
must be estimated (BECo Bricf at 8). To estimate the initia! grounding cost, BECo multiplies
its current grounding rod costs by one half; to reflect the original historic costs, and then
further assumes that one half of the current pole population is grounded (id. at 9). This
grounding rod cost is multiplied by the number of grounded poles to calculate the estimated
initial grounding costs (id.). This calculation results in a proposed addition of $1,650,765 to
the gross pole investment for initial grounding cost§ (id.).
iii. Attorney General

The Attomey General argues that it is necessary to include initial grounding costs in the
calculation of gross pole mvestment (Attorney General Brief at 11, citing Exh. BE-S,
at 29-31). The Attorney General argues that it is necessary to make adjustments to Account
364 to include expcnses that are not tracked directly through Account 364 (id.).'*

c. Analysis and Findings

The Department finds that BECo has provided insufficient evidence to establish its
grounding adjustment. BECo's proposed grounding adjustment is based on speculative
assumptions. The FCC does not currently include initial grounding costs in its calculation of

the bare pole cost because grounds are not included in the pole line account.

16 The Attorney General has proposed to include an adjustment of $1,443,180 for grounding
bascd on a calculation performed by BECo's witness (Attorncy General Brief at 11).
However, BECo updated its grounding adjustment based on a calculation error discovered
during the proceedings (see RR-DTE-8). As a result, the Attorney General's proposed
grounding adjustment is slightly lower than BECo's proposed adjustment.
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As noted, one of the Department’s goals in this prc;ceeding is to establish a pole
attachment rate formula that is easily replicated and based on publicly available information.
Thcrcfor-e, since BECo's proposed adjustment is not easily replicated or based on publicly
available information, the Department finds that an adjustment for initial grounding costs will
not be included in the calculation of net pole investment.

q. Accumulated Depreciation
a, Introduction

All parties agree with the basic method for calculating accumulated depreciation for
poles; but, they differ regarding the use of total electric plant investment or total distribution
plant investment as the basis of the calculation (BECo Brief at 9, citing Tr. 3 at 64, Exh. BE-S,
at 27-28; Complainants’ Reply Brief at 27- 28; Attorney General Brief at 11, citing Exh. BE-5,
at 27-29).

b. Positions of the Parties
i Cor;lplgjgants

The Complainants arguc that BECo has miscalculated and understated the accumulated
depreciation for poles by departing from the FCC formula (Complainants’ Reply Bricf at 27).
The Complainants argue that BECo's own depreciation study from 1990 produced an
accumulated reserve for depreciation for Account 364, pole investment, of $24,294,111, and
thal this earlier calculation supports the Complainants' calculation of accumulated depreciation
for poles of $24,850,860 as a conservative estimate (id.). In addition, the Complainants argue
that BECo's use of total distribution plant investment in the calculation of accumulated

depreciation for poles understates the amount because distribution plant is commingled with
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asscts that have much lower depreciation rates than poles (id. at 28, citing Tr. 3 at 63-64).
ii. BECo
BECo argues that by using total electric plant investment rather than total distribution
plant investment as a basis, the Complainants have overstated the accumulated depreciation ‘t"or
poles in their calculation because it cannot be assumed that distribution plant depreciatcs at the
same rate as the entire electric plant (BECo Brief at 9, 10, citing Tr. 3, at 64; Exh. BE-S,
at 27-28). Since poles arc part of the distribution plant, BECo argues that it would be
consistent to use total distribution plant investment in the calculation of accumulated
depreciation for poles (BECo Brief at 9, 10). BECo calculates total accumulated depreciation
for poles to be $19,264,839 (id. at 10-11, citing RR-DTE-8).
iid. Attorney General
The Attorney General argues that the Department should use total distribution plant
investment when calculating accumulated depreciation'’ for poles since poles are a part of
BECo's distribution plant (Attorney General Brief at 11-12, citing Exh. BE-5, at 27-29).
c. Analysis and Findings
The Department's goal is to accurately calculate pole costs while balancing the need to
usc publicly available data in its pole attachment rate. As it is easy to break out the total
distribution plant amount from the total electric plant, we are able to determine the exact

amount of accumulated depreciation for total distribution plant. Since poles are part of a

v The Auorney General did not update the value for grounding (see footnote 16, above). As
aresult, the Attorney General's gross pole investment is slightly lower than BECo's value,
which results in a slightly lower value for accumulated depreciation reserve for poles.
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utility's distribution plant, using total distribution plant in the calculation of accumulated
depreciation for poles is a more accurate reflection of pole costs. Total distribution plant data
is also publicly available. Therefore, the Department will use total distribution plant in the
calculation of accumulated depreciation for poles. Excluding tree trimming and grounding
surcharges and using total distribution plant investment as the basis for the calculation results
in $17,600,891 in accumulated depreciation for poleé, as shown in Table 1 (attached at the end
of this Order).
5. Accumulated Deferred Taxes
a. Introduction
All parties agree with the method for calculating accumulated deferred taxes for poles,
however, the partics differ regarding the inputs for the calculation (RR-DTE-8;
Exh. CABLE- 85, Attorney General Reply Brief at Att. A).
b. Positions of the Parties
i. ' Complainants
The Complainants only include FERC Account 282 (Accumulated Deferred Taxes -
Other Property) in their determination of accumulated deferred taxes for total electric plant
(Exh. CABLE-85). In addition, the Complainan_t.s use a ]owcr gross pole investment value
than BECo as a base, because they do not add additional amounts for initial tree trimming and
grounding to gross pole investment (id.). Using these inputs, the Complainants calculate

accumulated deferred taxes for poles to be $7,986,640 (id.).
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if. BECo
BECo includcs FERC Account 281 (Accumulated Deferred Income Taxes -
Accelerated Amortization Property) as well as Account 282 (Accumulated Deferred Income
Taxes - Other Property) in its determination of the ‘accumulatcd deferred taxes for total electric
plant, which results in a value for accumulated deferred taxes for total electric plant that is
higher than that used by the Complainants ($457,778,401 versus $448,698,866) (BECo Brief
at 11 and n.14, citing Exh. AG-9). In addition, BECo uses a higher gross pole investment
value since surcharges for i-nitial tree trimming and grounding costs are included (se¢ BECo
'Brief at 11). BECo calculates accumulated deferred taxes for poles to be $8,918,568 (id.).
i, Attormn eral
The Attorncy General also includes FERC Accounts 281 and 282 in his calculation of
accumulated deferred taxes for total electric plant (Attomey General Reply Brief at Att. A,
citing Exh. BE-3, at 2). In addition, the Attomey General includes initial trec trimming and
grounding in his gross pole investment calculation (Attorney General Reply Brief at Att. A).
Based on these numbers, the Attorney General calculates accumulated deferred taxes for poles
to be $8,892,760 (id.)."
c. Analysis and Findings
The Department finds that it is appropriate to include both FERC Accounts 281 and
282 when determining the accumulated deferred taxes for total clectric plant as both these

accounts reflect accumulated deferred taxes for utility property. In Sections IV(A)(1) and

18 The Attorney General did not update the value for grounding (sec footnote 16, above). As
a result, the Attorney General's gross pole investment is slightly lower than BECo's value,
which results in a slightly lower value for accumulated deferred taxes for poles.
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IV(A)(2) above, the Department found that a surcharge for initial tree trimming and grounding
will not be included in the gross pole investment total. Applying these two findings to the
calculation of accumulated deferred taxes for poles results in a value of $8,148,251, as shown
in Table 1.
6. Net Pole Investment
Based on the findings contained in Sections IV(A)(2) - IV(A)(5) above, the
Department finds that BECo's net investment in poles is $39,790,112, as shown in Table 1.
7. Net Investment in Appurienances
Tllte FCC formula reduces the total net pole investment by 15 percent to account for
items that are not used or useful to the attaching ‘companies. such as appurtenances.
2 FCC Rcd at 4390 (1987). The parties do not dispute this adjustment (RR-DTE-8;
Exh. CABLE-85; Attorney General Reply Brief at Att. A, citing Exh. BE-3, at 1). The
Department finds that reducing the total net pole investment by 15 percent to account for items
that are not used or useful to the attaching companies, such as appurtenances, is reasonable.
Subtracting 15 percent, or $5,968,517, from the net pole investment from above results in a
net barc pole investment figurc of $33,821,595, as shown in Table 1.
8. Calculation of Pole Equivalents
a. lntrgduqiég
Pole cquivalent§ are the adjusted number of poles that BECo owns in full or in part.
All partics calculate pole equivalents by adding the total number of BECo's SO poles to 50

percent of the number of BECo's JO poles (RR-DTE-8; Exh. CABLE-85; Attorney General
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Reply Brief at Att. A, citing Exh. BE-3, at 1). The parties do, however, arrive at different

figures for pole equivalents due to a dispute in determining the number of BECo’s SO poles.

b. Positions of the Parties
i Complainants
Based on their own review using BECo's Continuing Froperty Records, the
Complainants argue that BECo has understated the number of SO poles in its service territory
(Complainants’ Brief at 26 n.11, citing Tr. 5, at 14). As a result of this alleged understatement
by BECo, the Complainants have revised their pole equivalent calculation to reflect what they
believe is the correct number of SO poles (Complainants' Brief at 26). The result is a
calculation of 136,149 pole equivalents (Exh. CABLE-85).
ii. BECo
BECo argues that it has correctly accounted for its pole population and calculates
122,098 pole equivalents (BECo Reply Brief at 6, iting RR-DTE-8). BECo argues that the
Complainants' adjustment to its pole population is incorrect, stating that the additional units
that the Complainants include in their calculation of pole equivalents are not poles but rather
items such as transformer platforms, switching platforms, bus supporting structures, mats, and
fences (BECo Reply Brief at 5, citing Exhs. CABLE-85, BE-37, at 1-3). As they are not
poles, BECo argues that these additional items should not be included in the calculation of pole

cquivalents (BECo Reply Brief at 5).
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i, 1€ cneral

The Attorney General has included 130,473 pole equivalents in his calculation

(Attorney General Reply Bricf at Att. A, ¢iting Exh. BE-3, at 1)."*
c. sis and Findings
- The Department finds that BECo's calculation of pole equivalents is based on a credible

count of its own SO poles. BECo's calculation of its number of SO poles is reported in
business records prepared prior to tﬁe commencement of this proceeding. The Department has
no reason to believe that these counts are incorrect or inflated for the purpose of this litigation.
Therefore, the Department adopts BECo's calculation of the number of pole cquivalents.

In order to determine the net investment per bare pole, the Department will use
122,098 as the number of total pole equivalents. Using this figure for total pole equivalents
and the net investment in bare pole plant of $33,821,595 results in a net investment per bare
pole of $277, as shown in Table 1.

B. Annual Carrying Charge Rate

1. Summary of Issues

In the second step of the formula, each of the parties calculates an annual carrying
charge rate. The FCC formula calculates this rate by adding an administrative carrying charge
rate, a depreciation carrying charge rate, a tax carrying charge ratc, and a rate of return.

Pole Attachments, FCC 97-94, CS Docket No. 97-98, at 36 (1997). The parties agree on the

method used to calculate both the administrative carrying charge and the tax carrying charge,

® The Autorney General bases his calculation of polc equivalents on an carlier value

presented by BECo, but, this number of pole equivalents has been updated by BECo
during the course of the proccedings (see RR-DTE-8).
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_ although their results differ due to numerical differences in inputs. Similarly, both the
Complainants and BECo agree on the method used to calculate the maintenance carrying
chafge; however, the Attorney General adds scveral additional cost categories to the
_maintcnance cxpense. With respect to the depreciation carrying charge, the parties disagree as
to the proper base for the annual depreciation rate. The parties agree that the Department
approved rate of return from BECo's most recent rate case should be used. Based on the
findings discussed below, the Department finds that the correct annual carrying charge rate is
36.00 percent, as shown in Table 1.

2. Administrative Carrying Charge

The administrative carrying charge is calculated by dividing administrative expense
(FERC Form 1, Accounts 920-931) by net plant in service. 2 FCC Red at 4390 (1987). All
parties use the same amount for administrative expense ($175,480,594) but have different
figures for net plant in service (RR-DTE-8; Exh. CABLE-8S5; Attorney General Reply Brief
at Att. B, citing Exh. BE-3, at 2). Net plant in service is equal to total plant in service minus
depreciation reserve for total plant in service minus accumulated deferred taxes. As discussed
in Section IV(A)(S), above, the parties differ in the amount of accumulative deferred taxes to

usc to calculate net plant investment.2°

» BECao calculates an administrative carrying charge of 9.6 percent whereas the
Complainants calculate a charge of 9.55 percent (see Exh. CABLE-8S, RR-DTE-8), the
difference being the amount used for accumulated deferred taxes, as discussed in Section
IV(A)(S), above.
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The Department has indicated in Section IV(A)(S), above, that the correct amount for
accumulated deferred taxes is $457,778,401. Using this input, the Department finds that the
correct administrative carrying charge in this case is 9.60 percent, as shown in Table 1.

3. Tax ing Charge |

The tax carrying charge is calculated by dividing normalized tax expense
(FERC Foim 1, Account 408-411) by net plant in service. 2 FCC Rcd at 4390 (1987). Similar
to the administrative carrying charge calculation described above, all parties agree on the
correct amount to use for normalized tax expense but disagree in their calculation of net plant
in service as a result of using different amounts for accumulated deferred taxes (RR-DTE-8;
Exh. CABLE-85; Attorney General Reply Brief, Att. B, citing Exh. BE-3, at 2)

(see Section IV(A)4), above). As a result, BECo calculatés the tax carrying charge to be 9.45
percent while the Complainants calculate it to be 9.40 percent. Following the reasoning
discussed in Section IV(B)(2), above, the Department finds that the correct tax carrying charge
applicable to this case is 9.45 percent, as shown in Table 1.
4, Maintenance Carrying Charge
a. Introduction

The maintenance carrying charge is calculated by dividing mai_mchance expense
(FERC Form 1, Account 593) by net investment in poles. 2 FCC Rcd at 4390 (1987). The
parties agree on the method of calculating this carrying chafge but, as discussed in Sections
IV(A)(2) - IV(A)XS). above, differ in the inputs lb calculate net investment in poles. In
addition, the Attorney General adds several additional cost categories to the maintenance

expense, which are discusscd below.
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b. Positions of the Parties
i Complainants
The Complainants use a pole maintenance expense of $6,907,749 (FERC Form 1,
Account 593 (Maintenance and Overhead Lines)) and, an amount for net investment in poles
of $173,191,261. The Complainants calculate a maintenance carrying charge of 3.99 percent
by dividing the pole maintenance expense by the net investment in poles (Exh. CABLE-85,
at 1).
ii. BECo
BECo uscs a pole maintenance expense of $6,907,749 and an amount for net
investment in poles of $210,731,803 which results in a maintenance carrying charge of 3.28
percent (RR-DTE- 8).
iid. Attorney General
The Attorncy General uses a maintenance expense amount that is three times the
amount used by BECo and the Complainants mainly because, unlike the other parties, he is
including operation expenses which amount to $8,841,744 (Attorney General Reply Brief,
Att. B). In addition, the Attorney General, unlike the other parties that use only FERC
Form 1, Account 593, adds $2,313,441 to the maintenance expense to account for
supervision, engincering, and miscellaneous expenses (id.). The Attorney Gencral uses

$173,191,261 for net investment in poles which results in a2 maintenance carrying charge of
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10.43 percent (id. citing Exh. BE-3 at 2) %
c. Analysis and Findings

The Department notes that the Attorney General advocates using additional cost
categories not supported by direct testimony and never mentioned prior to the submission of
his reply brief. In addition, his method for calculating pole maintenance expense is difficult to
reconcile with the Department’s intention to keep the pole attachment rate formula as casily
replicated as possible based on publicly available information. The FCC method uses FERC
Form 1, Account 593 for pole maintenance expense. Because this information is publicly
available and has becn adopted by the FCC, the Department finds that FERC Form 1, Account
593 shall be used for pole maintenance expense.

With respect to net investment in poles, the most sigriiﬁcant difference between the
Complainants and BECo is that when calculating net investment in poles the Complainants use
total plant in service, whereas BECo uses total distribution plant. The Department finds that
distribution plant will be used in this case because, as discussed in section IV(A)(4), total
distribution plant is both publicly available and a more accurate reflection of the costs of poles.
Using a pole maintenance expense of $6,907,749 and net investment in poles of $210,731,803

results in a maintenance carrying charge of 3 28 percent, as shown in Table 1.

n The number for net investment in poles and the maintenance carrying charge would have
been $210,731,803 and 8.57 percent respectively had the Attorney General used the
numbers from BECo’s revised exhibits (see RR-DTE-8).
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5. Depreciation Carrying Charge
a. Introduction

The depreciation carrying charge is calculated by multiplying the ratio of gross
investment in poles to net investment in poles by the annual depreciation rate for poles.
The parties disagree with respect to two factors, gross investment in poles and net
investment in poles, needed to calculated this carrying charge. Their respective positions
have been explained in Scction IV(A), above. ~ The parties dlso disagree regarding the use
of an annual depreciation rate that pertains to BECo's entire distribution plant, as opposed
to an annual depreciation rate that pertains specifically to poles.

b.  Positions of the Parties
i. Complainants

The Complainants use an annual depreciation rate for poles of 2.38 percent. However,
since the Complainants use a different amount for gross investment in poles and net investment
in poles as discussed in Sections IV(A)(2) - IV(A)(S), above, their depreciation carrying
charge is calculated to be 4.77 percent (Exh. CABLE-85).

ii.  BECo

According to BECo, the appropriate annual depreciation rate for poles should be
2.38 percent, pursuant to the 1992 setlement agreement in BECo’s most recent rate case,
D.P.U. 92-92 (BECo Reply Brief at 9, citing Exhs. BE-44, at 9, BE-31). BECo statcs that
this case set the depreciation rate for polcs at the same rate as that used for distribution

plant (id.).



19 2O PR RV A R TS =

Ul IENBEKUDUNKLEDSMHNUL IEL-OLf~Z01~000( Aap
DP.U/MD.TE. 97-82 Page 38

i, ttorney General
Thc Attorney General asserts that the appropriate annual depreciation rate for poles
is 5.68 percent because this number applies specifically to poles and is based on BECo's last
rate case, which included a dcpfecintion study (Attorney General Reply Brief at 1, citing
Ehx. AG-4). However, the Attom-ey General sia:es that if the Department were to reject
the proposed 5.68 percent rate, then the Depa'rtmcﬁt should use the 2.98 percent distribution
plant composite depreciation rate approved by the Department in BECo's clcclri'c
restructuring case, D.P.U. 96-23 (Attorney General Reply Brief at 2 n.1).
c.  Analysis and F indings
The 2.38 percent depreciation rate is a part of the Setticment Agreement in
D.P.U. 92-92. See Boston Edison Company, D.P.U. 92-92, at 9 (1992). The 5.68
percent “pole specific” depreciation rate arises from a 1992 depreciation study prepared for
Boston Edison during the course of those proceedings (Exh. AG-4). In reference to the
2.98 percent depreciation amount proposed by the Attorney General, this value is based on
BECo’s Restructuring Settlement. The Department declines to use 2.98 percent since this.
value is taken from BECo's Restructuring Settlement, and thus it was not presented to the
Department until 1997. All other values used in the detcrmination of the pole attachment rate
are based on year-end 1995 data.
As the 2.38 percent depreciation rate is a number readily a\{ailable in both
D.P.U. 92-92 and BECo's 1995 FERC 'Form 1, it conforms to our stated policy of
facilitating resolution of future ratc disputes by using publicly available data. Therefore, the

Department agrees with BECo and the Complainants that the annual depreciation rate for
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poles is 2.38 percent, which results in a depreciation carrying charge of 3.92 percent, as
| shown in Table 1.
6. Rate of Return
All parties agree that the appropriate rate of return is the rate used in BECo's last rate
case, D.P.U. 92-92 (RR-DTE-8; Exh. CABLE-85, at 2; Attorney General Reply Brief at
Att. B). That case, which was settled, used a rate of return of 9.75 percent.?
7. Total Carrying Charge
Based on the findings made in sections IV(B)(2) - IV(B)(6) above, the Department
finds that the total carrying charge rate is 36.00 percent, as shown in Table 1.
C. Cdst,AllocatiQn
1. Summary of Issues
The third component of calculating a fully allocated rate involves calculating an
“allocation factor” or a “usage factor” to allocate the costs among the utility and others using
the pole to attach their lines. According to the FCC formula, the usage factor is equal to the
assumed CATYV attachment space divided by the usable space on a pole. 2 FCC Red
at 4390 (1987). The parties present differing arguments for assumed attachment space as well

as usable space on a pole.

n InD.P.U. 92-92, the Department approved a settlement which, among other things, set a
maximum rate of return on common equity of 11.75 percent. Boston Edison Company,
D.P.U. 92-92, at 10 (1992). This return, when applied to a representative capital
structure consisting of 50 percent debt at an imputed cost of 8.50 percent, 10 percent
preferred stock at an imputed cost of 8.0 percent, and 40 percent common equity at the
rate of 11.75 percent, produces as overall rate of return of 9.75 percent. Id.
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Usable space with respect to poles is defined as “the total space which would be
available for attachments, without regard to attachments previously made: (i) upon a pole
above the lowest permissible point of attachment of a wire or cable upon such pole which will
result in compliance with any applicable law, regulation, or electrical safety code...”

G.L.c. 166, § 25A. The FCC formula assumes one foot per attachment for CATV
attachment space and a rebuttable presumption of 13.5 feet® for usable space. 2 FCC Red
at 4390 (1987).
2. Positions of the Parties
a.  Complainants

The Complainants argue that thr; Department should adopt the FCC’s presumptions of
1/13.5 feet (Complainants’ Brief at 32). According to the Complainants, one may rebut the
presumptions of 1/13.5 feet with a survey of outside pole plant that is limited to poles with
cable attachments (Complainants® Brief at 31, citing Exhs. CABLE-1, at 38, CABLE-41,
at 17-18). Because BECo did not conduct a survey limited to poles with cable attachments,
the Complainants arguc that the FCC presumptions of 1/13.5 feet should be used
(Complainants' Brief at 31, 35).

The Complainants assert that the National Electric Safety Code's ("NESC") typical

clearance for communication conductors is 15.5 feet and may be reduced to as little as 9.5 feet

B The 13.5 feet is the average usable space between a 35 foot pole and a 40 foot pole, which
have 11 fect and 16 feet of usable space, respectively, assuming a minimum attachment
height of 18 feet and a burial depth of 10 percent of the pole plus two feet (Exh. CABLE-
1, at 35). ,
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(Complainants’ Brief at 34, citing Exh. CABLE-1 at 35). The Complainants state that their
witness developed a minir_num attachment height of 18 feet as a workable composite of the
NESC's variations in minimum vertical clearance (Complainants' Brief at 34). Also, the
Complainants note that the specific grants of pole locations specify 18 feet along highways and
16 feet along residential roads (id. citing Exhs. CABLE-38, CABLE-41, at 16, Tr. 2,
at 144-145).

b. BECo

According to BECo, the FCC’s rebuttable presumption of 13.5 feet is no longer a valid
representation of usable space because of changes in average utility pole heights as well as
changes in minimum attachment heights (BECo Brief at 18, citing Exh. BE-5, at 24). Instead,
BECo proposes that usable space be calculated by first determining the average pole height for
all its poles, which equates to 37.1 feet (Exh. BE-5, at 32). BECo argues that usable space
should be calculated using all of its poles, not just a subset, because this method avoids the
costly and difficult process of conducting a survey to determine which poles bear attachments
(LQ at 20).

BECo deducts the amount of pole that is below the minimum attachment height and the
amount of pole that is underground (id.). Instead of using the FCC presumptions, BECo relied
on its own engincering specifications and working diagrams that show a minimum attachment
height of 20 feet (BECo Brief at 19, citing Exh. BE 5, at 31). BECo states that the town of
Somerville requires a minimum vertical clearance of 20 feet for all wires and, therefore, 20 feet

is an accepted practicc (BECo Reply Brief at 19, citing Exh. BE-1). Lastly, BECo claims that
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the NESC requires a minimum vertical clearance of 18 feet (BECo Brief at 19). Therefore, the
minimum attachment height would need to be above 18 feet to account for the wire sag (id.).
Like the FCC formula, BECo uses a burial depth of 10 percent of the pole plus two fect.
Using this method BECo calculates the amount of usable space to be 11.39 feet (BECo Brief
at 20-21).

BECo adopts the FCC formula's one foot of pole space for cable attachments
(Exh. BE-5, at 32). However, as an alternative, BECo proposes that cable attachment pole
space should be allocated based on capacity because, according to BECo, assuming one foot
of pole space for cable attachments suggests that eleven attachments can be attached to each of
its poles, which cannot occur because it would over stress the poles (id. at 33). Absent an
engineering study, BECo proposes that 15 percent of usable space (approximately seven .
attachments) should be allocated to the cable attachment (id. at 34).

€. Attorney General

The Attorney General maintains that the cost of providing pole attachment service
should be fully allocated to those users of the service. Therefore, costs should be divided by
the existing number of attachments (Attorney General Brief at 16).

3 Analysis and Findings |

With respect to the minimum attachment height used to determine usable space,
G.L. c. 166, § 25A states that the minimum attachment height is the lowest permissible point
of attachment of a wire or cable upon such pole which will result in compliance with any
applicable law, regulation, or electrical safety code. ‘Rule 232 of the NESC states that the

minimum vertical clearance for communication conductors is 15.5 feet along roads and other
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areas subject to truck traffic and may be reduced to as little as 9.5 feet along spaces and ways
subject to pedestrian traffic only. Therefore, the NESC allows for attachments at 18 feet
above the ground, allowing at least 2.5 feet for wire sag. Arguably, the only *law or regulation
preventing" BECo from attaching conductors below 20 feet is an ordinance in Somerville that
requires a minimum vertical clearance of 20 feet for all wires and conductors. Thus, outside of
the town ordinance in Somerville, there is no record evidence of any safety code, regulation, or
law preventing BECo from allowing attachments below 20 feet. Therefore, BECo has failed to
demonstrate that the minimum attachment height used to calculate usable space should be 20
feet throx;ghout its service territory. Instead, the Department finds that the minimum
attachment height, for the purposes of establishing this allocation or usage factor, shall be 18
feet because this meets the minimum vertical clearance requirements of the NESC and is
consistent with the FCC formula.

With respect to BECo using all its poles to determine the average height of poles with
cable attachments, approximately 10 percent of BECo's poles are 30 feet or shorter, a height
too short to bear any attachments (Tr. 3, at 59). The Department finds that BECo’s method

~ does not accurately calculate the average height of poles with cable attachments because it
uses poles that do not contain attachments. We find that BECo has not demonstrated that its
method is an accurate measure of usable space. We also find that BECo has not presented

* sufficiently persuasivc evidence to warrant our not adopting the FCC presumption of 13.5 feet
as the best alternative in order to maintain a formula that is simple and expeditious. This

presumption may be rebutted if a company provides credible evidence, in the form of a
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statistical analysis or projections using actual pole surveys, that its average usable space is
materially differcnt from 13.5 feet.

Applying the federal presumption of 13.5 feet of usable space, the Department finds
that BECo has not rebutted the presumption using actual pole data. BECo has not done an
actual pole survey, arguing that this process is too difficult and costl& (3ECo Brief at 20).
Rather than conducting a survey, BECo attempts to rely on its own "engineering
specifications” and “working diagrams" to show that its actual minimum attaching height is
greater than 18 feet. (id. at 19). We find that BECo's evidence is not sufficient in nature or
degree to rebut the 13.5 foot presumption.

With respect to BECo’s alter_native proposal to allocate space for cable attachments
based on capacity, thc Department finds that this method is not an appropriate representative
number without BECo conducting a survey of the loading limitations of its poles. Instead of
conducting a survey, BECo "estimated" that its poles could hold a maximum of seven
attachments. However, there is no other evidence on the record that corroborates the
reasonableness of this estimated number. The Complainants, the Attorney General in his -
proposed calculation of the cable attachment rate, and BECo’s initial proposal, all usc the
FCC’s rebuttable presumption of one foot of pole space for cable attachments. Given that this
presumption is proposed by all the partics and is casily replicated, the Department will use the
FCC rebuttable presumption of one foot of pole space for cable attachments.

D.  End Result

Multiplying the allocation factor found in Section IV(C), by the carrying charge rate

found in Section IV(B), by the nct investment per barc pole found in Section IV(A), the
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Department finds that the maximum lawful pole attachment rate BECo may charge the
Complainants is $7.39 for SO poles and $3.70 for JO poles, as shown in Table 1.

E Interests. of BECo Ratepayers and CATV_Subscribers

In resolving complaints fromr attachers, the Department is required to balance both
the interests of utility ratcpayers and CATV subscribers. G.L. ¢.166, § 25A. The
Department finds the rate, as shown in Table 1, is reasonable and will not impose a
financial disruption on the subscribers of CATV scrvices or BECo ratepayers.

The Department finds the $7.39 rate reduces BECo's intrastate revenues by
approxin;'axtely $150,000.* Dividing this number by BECo's 1995 total electric operating
revenues of $1,620,634,111% results in an approximate impact on BECo's revenues of
.009 percent. The Department finds that this impact on BECo ratepayers will be minimal

and will not require an adjustment to other rates.

u This figure is the result of taking the total of CATYV attachments on JO poles (161,755)
and multiplying by the differcnce between BECo's current JO rate ($4.56) and the
Department JO rate (33.70) equaling $139,127 and taking total of CATV attachments on
SO poles (11,470) and multiplying by the difference between BECo's current SO rate
($8.00) and the Department SO rate ($7.39) cqualing $6,997. The sum of these two
values is $146,124 which represents impact of approximately $150,000 on BECo's
intrastate revenues (see Exh. AG-8).

% See BECo 1995 FERC Form 1, at 300 (Exh. AG-9).

% In Greater Media, the Department found that New England Telephone (d/b/a Bell
Atlantic-Massachusctts) reccived only 0.16 percent of its intrastate revenues from
conduit attachments. The Department found that the impact on telephone ratepayers
would be minimal and would not require an adjustment to other rates. Greater Media
at41. :
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With respect to CATYV subscribers, since the attachment rate will be decreasing, the
Department finds that the new rate will have no adverse effect on CATV subscribers. If
anything, the Department's rate should have a beneficial impact on CATV subscribers.

V. TERMS AND CONDITIONS OF AERIAL LICENSE AGREEMENTS

A. Summary of Issues

Pursuant to 220 C.M .R._ § 45.07, if ﬂxé‘Depanment determines that a rate, term, or
condition is not reasonable, it may prescribe a reasonable rate, term, or condition and may:
(1) terminate the unreasonable rate, term or condition, and (2) substitute in the attachment
agreement the reasonable rate, term or condition established by the Department. Several of
the Complainants' requests for relief relate only to non-rate terms and conditions of the pole
attachment aerial licensing agreements. These requests fo; relief concern two general
categories: (1) the terms and conditions surrounding the performance and_paymem for
"makeready” work; and (2) the alleged preferential terms and conditions which BECo
affords its affiliate BECoCom/RCN, as compared to those offered the Complainants, and

 resultant allegations of unsafe construction practices by BECo and/or BECoCom.

B.  Positions of the Parties

| Complainants

The Complainants argue that the Department must remedy in the present proceeding
the “discriminatory and unsafe" Qimation caused by BECo exempting its affiliates from the
standard three party license that all unaffiliated attachers must sign (Complainants' Brief
a1 104; Complainants’ Reply Brief at 30-42, 56-61). As a remedy, the Complainants'

request that the Department order BECo to deal with its affiliates under the standard aerial
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licensc agreement that unaffiliated CATV operators and others must sign (Complainanfs'
Brief at 95, citing Exh. CABLE-1, at 64, Tr.1, at 88-189).

Specifically, the Complainants allege with rg:spect to "makercady" that the standard
aerial license agreement provides no timetables for the processing of applications of
"makeready”, and that, therefore, the time from processing of an application to completion
of "makeready" can be from 60 days to nine months (Complainants' Brief at 87, citing
Tr.1, at 148-149, 156; Exh. BE-2). The Complainants compare this processing time to
BECo's agreement with BECoCom/RCN which they argue has a “time-is-of-the-essence"”
clause (Complainants’ Brief at 87-88, citing Tr. 2, at 42-43). In addition, the Complainants
argue that the requirement that they pay "makeready” costs up front is unreasonable in light
of the fact that BECo's affiliates are not required to pay for "makcrcady" costs until after
the construction is completed (Complainants’ Brief at 95).

The Complainants also allege that BECo has ceased to comply with NESC safety
standards with respect to the BECoCom/RCN venture by allowing the installation of
communications cable for its affiliate in the "safety zone" bétween power supply lines énd
communications lines, including "zig-zag" construction of communications wires in and out
of the power space, arguing that it is motivated by the desire to afford its affiliate "quick
and inexpensive” access to poles (sce id. at 80-87).

Finally, thc Complainants argue for several additional rcmedies they claim arc
necessary keep level the competitive playing field between the CATV companies and
BECo's affiliates including: rcmovai of BECoCom as controller of polc attachments;

removal of cmployecs from serving both BECo and BECoCom; issuance of an order
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protecting the current practice of overlashing” by CATV companies; and instituting
reporting requirements to ensure that BECo compliance with the above remedics
(id. at 96).
2. BECo

BECo argues that only two of the allegations raised by the Complainants (the
requirement that "makcready"” costs be paid in advance and the timeliness of the
performance of “makeready” work) fall into the category of "terms and conditions" within
the meaning of G.L. c. 166, § 25A, and therefore remain within the scope of this
proceeding (BECo Brief at 28). On the issue of advance payment for "makeready" work,
BECo argues that the Complainants offered no evidence that the up-front requirement of
“makeready" payments is unfair or unreasonable (id. at 29). On at least one occasion
where the Complainants requested a change in the requirements for timing of such
payments, BECo argues that thé request was accommodated (id. citing Exh. BE-7, at 2-3).
On the issue of the timeliness of performance of “makeready” work, BECo argue§ that there
is no discussion in the aerial liccnsin_g agreements concerning time for performance, and
further arguec that the C.omplainants present no evidence that BECo either practically and/or
intentionally delays the performance of “makeready® work (BECo Brief at 30-31, citing

Exh. BE-2; Tr. ], at 148-149).

2 Overlashing occurs when a service provider physically ties its wiring to another wiring

already secured to.a pole and is used routinely to accommodate additional strands of
coaxial cable on existing polc attachments (Complainants’ Brief at 102, citing
Exh. CABLE-1, at 55).
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With respect to the alleged preferential or different terms and conditions offered by
'BECo to its affiliates when compared. to the terms and conditions offered to the
Complainants, BECo first argues that because they do not deal directly with the terms and
conditions of BECo's licensing agreements with the Complainants, these allegations are
beyond the stated scope of this proceeding (BECo Brief at 32). BECo goes on to arguc
that, based on the record in this proceeding, each of the allegations made by the
Complainants is without substance (id. at 32-48; BECo Reply Brief at 28-44).
3. Attorney General
The Attorney General submits that the Department has a duty to cnsure that the
terms and conditions associated with pole attachment agreements between BECo and the
Complainants arc reasonable (Attorney General Brief at 18, citing G.L. c. 166 § 25A).
The Attorney General also argues that there is evidence in the record that BECo has
afforded its affiliate, BECoCom/RCN “preferential” terms and conditions that are different
from those afforded to the Complainants (Attorney General Brief at 18). ‘To remedy this,
the Atorney General argues that the Department should open another docket to detcrmine
the extent of this preferential treatment and dctcﬁnine the value associated with such
treatment (id.).
C. Analysis and Findings
As stated earlier, the Department has issued an Order liﬁxiting the scope of the
proceeding 1o whether the pole attachment rates, terms and conditions that BECo currently
charges the Complainants are just and reasonable pursuant to G.L. c. 166, § 25A.

See Scope Order at 8. Attempting to bring the terms and conditions of BECo's license
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agreements with RCN/BECoCom within the scope of this proceeding, the Complainants
allege that BECo has given preferential rights to its affiliates which are "so superior” that
they have compromised the terms and conditions of the present CATV attachment
agreements in this case. While it is clear that the terms and conditions of the
Complainants' license agreements are different from those of BECo's affiliate, we are no;
convincéd that they have compromised the terms and conditions of the present CATV
attachment agreements in this case. These license agreements are the product of
negotiations and the Complainants ¢annot point to any instanccs where they requested
certain terms and conditions from BECo and were denied. It appears that the Complainants
do not want the terms and conditions that BECo offers to its affiliate; rather they do not
want the affiliate to have those terms and conditions (Tr. 1, at'215).

The majority of issues raised by the Complainants are outside of the scope of this
proceeding.* Of the many issues raised by the Complainants, only those dealing with
spéciﬁc "makeready” terms and conditions (the requirement that "makeready” costs be paid
in advance and the timeliness of the performance of "makeready” work) are within the |

scope of this proceeding and will be dealt with directly here. With respect to both of these

u As we discuss in our Scope Order the Department has opened, on our own motion, an
investigation of BECo's compliance with the Department’s Order in Boston Edison
Company, D.P.U. 93-37 (1993). Boston Edison Compliance with D.P.U. 93-37,
D.P.U. 97-95 (1997), where any issues of improper cross-subsidization of BECo's
affiliate will be reviewed. In addition, the Department has initiated a rulemaking to
amend our existing Standards of Conduct, 220 C.M.R. §§ 12.00 et seq., in order to
address a distribution company’s informational and financial transactions with its non
energy-related affiliate. Standards Of Conduct Rulemaking, D.P.U. 97-96 (1997).
Dcferring these issues to other dockets is a proper and necessary exercise of the
Department’s discretion. :
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“makeready” provisions, the Department finds that there is insufficient evidence in the
record to show that these terms and conditions are unreasonable.

Prior to this proceeding, the Complainants had not requested that BECo change its
policies.regarding the upfront payment of "makeready” work; rather, the record demonstrates
that in the only known instance where the timing of payments was at issue, BECo
accommodated the request to modify the "makeready" payment schedule (se¢ Exh. BE-7,
at 2-3).  On the issue of the timeliness of performance of makeready work, the
Complainants present no credible evidence that BECo cither practically and/or intentionally
delays tht; performance of "makeready” work. Again the Complainants can point to no
specific instances where the processing of requests for "makeready” work was delayed; rather,
they rely on general statements that this process from application to completion can take
anywhere from 60 days to nine months (Exh. BE-2; Tr.1, at 148-149, 156). We note that,
in the event that the Complainants allege any specific instances of intentional delays on the
pah of BECo, they are free to bring a complaint before the Department. The timely
processing of requests for pole attachments is critical to the Complainants' business and the
Depariment instructs BECo to use its best efforts in processing these requests.

VI EFFECTIVE DATE OF RELIEF

In Greater Media, in order to encourage the timely filing of complaints, we held that
the new conduit rate would be cﬁ‘ectch- on the date the complaint was filed, but refused to
grant refunds prior to that date. Greater Media at 30. The pole attachment statute does not

require any retroactive rclief, however "it does confer broad authority on the department to

determinc reasonable rates and provide remedies to enforce them." See Greater Media Inc_v.
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Department of Public Ultilitics, 415 Mass. 409 at 419 (1993). On appeai, the Supreme Judicial
Court held that “the method that the department chose to determine and enforce its rates is
consistent with this general grant of authority." Id.

In the present case the parties have agreed that the relief, if any, to which
Complainants are found entitled will relate back to August 1, 1997, the date of the filing of
the original Complaint (see Tr. Procedural at 5-11 (October 8, 1997‘)’). The Department
will allow any new rate established in this Order to be effective as to the Complainants as of
the date the original Complaint was filed. There is no evidencc in the record to support the
granting ;)f refunds prior to that date.

ViI. ORDER

Accordingly, after due notice, hearing and consideration, it is hereby

ORDERED: That Boston Edison Company shall modify its license agreements with
Cablevision of Boston Company, Cablevision of Brookline Limited Partnership, Cablevision of
Framingham, Inc., A-R Secrvices, Inc., MediaOne of Massachusetts, Inc., MediaOne of Milton,
Inc., MediaOne of Needham, Inc. and Time Wamer Cable to incorporate a rate of $7.39 per
attachment for solely-owned poles, and a rate of $3.70 per attachment for jointly-owned poles,

and that said rates shall be effective as of August 1, 1997; and it is
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FURTHER ORDERLD: That Boston Edison Company shall comply with all other

directives contained herein.

By Order of the Department,

Liosd Mo 0 Bepse

“Jantt Gail Besser, Chair

s Ka/w// /
Nt / /
7 ycs Connelly, Commissioner /

/

L

A true copy
Att

MARY L. COTTRELL é“l g %w_;,é'

Secretary

Paul B. Vasington, Cogx’ﬁissioncr
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Net Investment Per Pole
A Total Gross Investment in Pole Plant
B Accumulated Depreclation (Polas)
C Accumulated Deferred Taxes (Polas)
D Net Investment in Pole Plant
E Net Investment in Appurtanance
F Net investment in Bare Pole Plant
G Number of Pole Equivalents
H Net Investment Per Bare Pole

Carrying Charges

Adminigtrative
I Adminigtrative Expanse
J Total Plant Ih Service
K Depraciation Reserve for Total Plant In Sarvics
L Accumulated Deferred Taxes
M Net Plant in Seivice
N Administrative Carrying Charge

Tax
O Normalized Tax Expense
P Total Plant in Service
Q Depreciation Resorve for Total Plant In Service
R Accumulated Defarred Taxas
6 Noet Plant In Service
T Tax Carrying Charge

Maintenance
U Maintenance Expense
V Not investment in Poles
W Maintenance Canying Charge

Dopreciation
X Annual Depraciation for Poles
Y Gruss Investment in Pole Plant
Z Net investment in Pole Plant
AA Gross/Nel Adjustment
88 Depreciation Carnrying Charge

Reatum
CC Rata of Retum

Allocation of Usable 8pace
DD Assumed Cable Attachment Space
EE Usable Space
FF Usage Factor

Pole Attachment Rate
GQ Net Investment Par Bare Pols
HH Total Carrylng Charge
il Usage Factor

JJ Calculated Rate

TABLE 1
CALCULATION OF POLE ATTACHMENT RATE

$65.539,254
$17,800,891
$8,148,251
$39,760,112
$5.968,517
$33,821,505
122,008
$277

$175.480,504
$3,662,072,895
$1,306,160,757
$457,778,401
$1,828,143,737
9.60%

$172,740,172
$3,682,072,895
$1,398,150,757
$457,778,401
$1,628,143,737
9.45%

$6.,807,749
$210,731.6803
3.28%

2.38%
$65,539,254
$39,780,112
164.71%
3.92%

8.75%

1
135
741%

s217
36.00%
T.41%

$7.39
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Source

FERC Form 1 Account 364
{B) = (KK) * {LL)

(C) = (MM) * (LL)

(@)= (A)-(B) - (C)

(E)= (D)* (.15)

(F)y= (0)-(E)

RR-DTE-8

H) =(F)1(G)

FERC Form 1 Accounts 820 - 935
FERC Form 1, at 200
FERC Form 1, at 200
FERC Form 1 Accounts 281 - 282

M) =()-(K) - (L)

MN=m/M)

FERC Form 1 Accounts 408 - 411
P =)

(Q) =(K)

(R) = (L)

S =P -(@-(R)

M= (0)/(S)

FERC Form 1 Account 583
(V) = (FERC Accounts 364, 385, 369) - (KK) - (MM)
W=U/M

FERG Form 1, at 337
=M

(@)=(D)

(AA) = (V) /(2)

(8B) =(X) * (AA)

BECo's Last rate cass, D.P.U. 92-92

FCC Rebuttable presumption
FCC Rebuttable presumption
(FF) = (DD)/ (EE)

(GG) = (H)
(HH) = (N)+T)+(W)+(BB)+(CC)
{n = (FF)

(Jd) = (GG)*(HH)*(In)

KK X FERC Accounts 364, 385, 369 * Accumulated Depraciation for Distribution = $347,101,443 " $404,052,095

Tota! Distribution Plant

$1,504,541,591

Lte 364

= _$65539.254

X FERCT Accounts 364, 365, 369

$347,101.443

MM ¥ FERC Accounts 364, 365, 368 * Accumulated Dafarrad Taxos = $347,101,443 * 457,778,401

Total Electric Plant

$3,682,072,895
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Appeal as 10 matters of Jaw from any final decision, order or ruling of the Commission may
be taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a
written petition praying that the Order of the Commission be modified or set aside in whole
or in part. Such petition for appeal shall be filed with the Secretary of the Commission
within twenty days aftcr the date of service of the decision, order or ruling of the
Commission, or within such further time as the Commission may allow upon request filed
prior to the expiration oi' twenty days after the date of service of said decision, order or
ruling. Within ten days after such petition has been filed, the appealing party shall enter the
appeal in the Supreme Judicial Court sitting in Suffolk County by filing a copy thereof with
the Clerk of said Court. (Sec. 5, Chapter 25, G.L. Ter. Ed., as most recently amended by

Chapter 485 of the Acts of 1971).



