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PURPOSE, SCOPE, AND AUTHORITY

Purpose
The purpose of this investigation is to determine whether Sandy Point Improvement Company (Sandy Point) is conducting business subject to regulation under Revised Code of Washington (RCW) 80.28 and is performing any act requiring approval of the Washington Utilities and Transportation Commission without securing such approval.

Scope
The scope of this investigation includes an analysis of information related to whether Sandy Point is providing water services to the public, and, if so, whether those services are subject to the commission’s jurisdiction.

Staff
Lynda Holloway, Compliance Investigator
(360) 664-1129
lholloway@utc.wa.gov



BACKGROUND

Company
Sandy Point was incorporated on April 22, 1965. Currently there are seven governing members, with Ron Jepson acting as President pro-tem. Sandy Point maintains an “active” status with the Washington Secretary of State and the Washington State Department of Revenue.[footnoteRef:1]  [1:  See Attachment A, Washington Secretary of State and Department of Revenue records for Sandy Point.] 


Sandy Point is a for-profit corporation that operates a water system near Ferndale, Washington. In addition to its water operations, Sandy Point operates recreational facilities that include a club house, marina, swimming pool and golf course.

Sandy Point serves approximately 944 customers and has never been regulated by the commission. Sandy Point has 898 shares of stock outstanding, in two classes, with 898 shareholders.

Investigation
In 2006, commission Regulatory Services staff received an inquiry from a consumer about Sandy Point. On March 31, 2006, Regulatory Services staff sent a letter to Sandy Point to obtain information about the company’s business practices, which included a water system questionnaire that is intended to assist staff in determining jurisdiction. Sandy Point did not respond, and a second request for the same information was sent on July 14, 2006. [footnoteRef:2] [2:  See Attachment B, March 31, 2006, and July 14, 2006, letters to Sandy Point to determine jurisdiction.] 


In response to the second request, Sandy Point forwarded Regulatory Services staff a fee schedule and information about the services offered by Sandy Point.[footnoteRef:3] After reviewing the information, staff determined Sandy Point was operating as a homeowners association and did not fall under commission jurisdiction. At some point after the review, Sandy Point changed from a homeowners association to a for-profit company. Regulatory Services staff has been unable to determine the exact date the change took place.[footnoteRef:4] [3:  See Attachment C, Sandy Point HOA information, policies and fee schedules.]  [4:  Upon further investigation, staff determined that Sandy Point has always been a for-profit corporation.] 


In January 2012, commission Consumer Protection staff received an inquiry from a consumer with questions about Sandy Point’s business practices. The consumer was concerned that Sandy Point was not regulated by the commission and allegedly used monies received from water customers to fund unrelated activities and services at Sandy Point.

Consumer Protection staff confirmed that Sandy Point did not have a tariff on file with the commission, and referred the matter to Regulatory Services staff. On January 23, 2012, Regulatory Services staff sent a letter and water system questionnaire to Sandy Point via email.[footnoteRef:5] [5:  See Attachment D, January 23, 2012, letter to Sandy Point to determine Jurisdiction.] 

On April 13, 2012, Sandy Point, through its legal representative, returned a completed water system questionnaire to Regulatory Services staff.[footnoteRef:6] Regulatory Services staff has continued communications with Sandy Point and its legal representative to gain additional financial information about the water system and to determine the definitions of specific water system shares. Regulatory Services staff has also been in communication with several Sandy Point customers who believe Sandy Point should be regulated by the commission. These customers believe excessive rates are being charged by Sandy Point for water usage. They also want to ensure funds paid by water customers are not being used for non-water related expenses. [6:  See Attachment E, Completed water system questionnaire.] 


INVESTIGATION

Background
Sandy Point serves 944 customers divided into three categories: 779 Class A shareholder water customers with average annual gross revenue of $336.49 per customer, 119 Class C shareholder water customers with average annual gross revenue of $376.53 per customer, and 46 non-shareholder water customers with average annual gross revenue of $451.73 per customer.[footnoteRef:7]  [7:  See Attachment F, Letter stating 250 Class B shares held by Ronald T. Jepson and Shelley D. Jepson were surrendered to Sandy Point on September 20, 2012, and permanently retired. The class B shares were not tied to water service.] 


	Class
	Shares
	Customers
	Average Annual Gross Revenue per Customer

	Class A Stock
	779
	779
	$336.49

	Class C Stock
	119
	119
	$376.53

	Non-Shareholder
	NA
	46
	$451.73

	Total Company
	898
	944
	



Each share represents one vote. Thus, each Class A and C shareholder has one share and one vote. Class A shareholders have the right to membership in the club house, golf course, marina and pool; Class C shareholders do not. Class A and C shares accompany the real property in the Sandy Point area that is owned by the shareholder. The Class A and C shares cannot be transferred except in the sale of real property to which they are attached.[footnoteRef:8] [8:  See Attachment G, Sandy Point Articles of Amendment to Articles of Incorporation (dated December 29, 2011).] 

    
Sandy Point’s Articles of Incorporation state that, “the Class C shareholders may only vote for the election of the Board of Directors and on water service matters that are presented by the Board of Directors for a vote of the shareholders at any annual or special meeting called for that purpose. The holders of Class C stock shall have no vote on other matters presented at any meeting of the shareholders and shall not participate in any dividend of the corporation or in any distribution on liquidation of the corporation. Such share shall solely represent the right of the holder thereof to have water service provided by the corporation to real property owned by the shareholder in the vicinity of Sandy Point to which property such share shall be appurtenant …”[footnoteRef:9] [9:  See Attachment H, Id., Article V, Section 3. ] 


For Class A shareholders, the Articles of Incorporation contain no such restrictions against dividends or distributions of assets upon liquidation.

Analysis
The commission regulates water companies under RCW 80.28. Under the statutory definitions, in RCW 80.04.010(30)(a) “water company” includes every corporation, company, association, joint stock association, partnership and person, their lessees, trustees or receivers appointed by 


any court whatsoever, and every city or town owning, controlling, operating, or managing any water system for hire within this state. However, a company meeting this definition is not necessarily subject to UTC jurisdiction, because there are two exemptions potentially applicable.  

The first exemption is the “statutory exemption”.  The statutory exemption is found in RCW 80.04.010(30)(b), which excludes from the definition of “water company” any water system meeting both of the following conditions:  1) the company serves 99 or fewer customers; and 2) the company’s average annual gross revenue per customer is $557 or less. 
	
The second exemption is the “entity exemption”.  The entity exemption applies to companies that meet the literal definition of “water company” in the statutes, but do not hold themselves out to the serve the public.  This exemption may arise from RCW 80.04.010(23), which classifies each water company as a “public service company”. 

The commission has codified the entity exemption in WAC 480-110-255(2)(e), which exempts from commission regulation “homeowners associations, cooperatives and mutual corporation, or similar entities that provide service only to their owners or members.”

Sandy Point meets the statutory definition of “water company” because it is a corporation operating or managing a water company for hire within the state.

Discussion
For purposes of commission jurisdiction, “water company” does not include any water system serving less than 100 customers when the average gross revenue per customer does not exceed $557. 

1. Water service provided by Sandy Point to Class A shareholders/customers is likely exempt from commission regulation because the Class A shareholders/customers have a right to dividends and a claim to any assets upon dissolution. With respect to Class A, Sandy Point does not hold themselves out as a public service company for profit from that group of shareholders.

2. Water service provided by Sandy Point to Class C shareholders/customers is subject to commission regulation, absent any other qualifying exemption. Under the Articles of Incorporation, Class C shareholders/customers are not eligible for dividends or distribution of assets should Sandy Point dissolve. Because the Class C shareholders/customers consist of 119 customers, they are ineligible for any other exemptions under commission rules and laws.

3. Water service provided by Sandy Point to the non-shareholder customers is also subject to commission jurisdiction, absent any other qualifying exemption, due to Class C shareholders/customers exceeding the minimum customer threshold. 
Current revenue and customer thresholds are set in WAC 480-110-255(1)(b). This rule sets forth the statutory minimums in RCW 80.04.010(30)(b).


“For purposes of commission jurisdiction, ‘water company’ does not include any water system serving less than one hundred customers where the average annual gross revenue per customer does not exceed five hundred fifty-seven dollars per year, which revenue figure may be increased annually by the commission by rule adopted pursuant to chapter 34.05 RCW to reflect the rate of inflation as determined by the implicit price deflator of the United States department of commerce. The measurement of customers or revenues must include all portions of water companies having common ownership or control, regardless of location or corporate designation.”

WAC 480-110-255(1)(b) provides that the commission regulate investor-owned water companies that:
Meet jurisdictional thresholds of one hundred or more customers, or have average revenue of more than five hundred fifty-seven dollars per customer per year.
	If a water company serves customers 
	and has average annual revenue per customer 
	commission regulation 

	99 or less 
	$557 or less 
	No 

	99 or less 
	more than $557 
	Yes 

	100 or more 
	$557 or less 
	Yes 

	100 or more 
	more than $557
	Yes 



RCW 80.28.020 provides in part that the commission shall determine just, reasonable or sufficient rates, charges, regulations, practices or contracts for water companies. RCW 80.28.050 provides in part that regulated water companies file tariffs with the commission showing all rates and charges. 

Staff sought legal advice from the Attorney General’s Office to determine whether Sandy Point is a water utility subject to commission regulation. On September 6, 2012, Donald T. Trotter, Assistant Attorney General, Utilities and Transportation Division, sent a memorandum to commission regulatory staff. After research and analysis of the issues, Mr. Trotter concluded that Sandy Point is likely subject to commission jurisdiction. [footnoteRef:10]   [10:  See Attachment I, September 6, 2012, Memo from Donald Trotter, Assistant Attorney General, Utilities and Transportation Division.] 


Mr. Trotter sent a supplemental memorandum to regulatory staff on September 20, 2012, after being informed that Sandy Point had redeemed 250 Class B shares. Mr. Trotter’s supplemental memorandum did not change his opinion that sufficient facts exist to support a recommendation that the commission initiate a classification proceeding for Sandy Point.[footnoteRef:11] [11:  See Attachment J, September 20, 2012, Memo from Donald Trotter, Assistant Attorney General, Utilities and Transportation Division.
] 

 
Conclusion
Sandy Point is subject to commission jurisdiction as a water company to the extent it serves the 119 Class C shareholders/customers as a group, standing alone. Because this places Sandy Point above the 100 customer jurisdictional limit, the service to the 46 non-shareholder customer would also be subject to regulation.

Sandy Point is not subject to commission jurisdiction as a water company to the extent it serves the 779 Class A shareholders/customers as a group, standing alone.

Recommendation
Staff recommends the commission issue an order initiating a classification proceeding under RCW 80.04.015 to determine whether Sandy Point is conducting business subject to regulation under Title 80 RCW and WAC 480-110 and is performing any act requiring approval of the commission. 

Staff further recommends penalties in the amount of $16,500, calculated at $100 per customer (119 Class C customers/shareholders and 46 non-shareholder customers) for a one month period, for failure to file a tariff with the commission as required by RCW 80.28 and WAC 480-110-433(3). Staff may recommend increasing the penalty depending on the date Sandy Point Class C customer/shareholders rose above the threshold of 99 customers and met the jurisdictional criteria under WAC 480-110-255.




ATTACHMENT A

Corporations and Charities Division 
Corporation Detail 
All documents filed with the Corporations Division are considered public record. 
SANDY POINT IMPROVEMENT CO.
	UBI Number
	600194252

	Category
	REG

	Profit/Nonprofit
	Profit

	Active/Inactive
	Active

	State Of Incorporation
	WA

	WA Filing Date
	04/22/1965

	Expiration Date
	04/30/2013

	Inactive Date
	

	Duration
	Perpetual

	Registered Agent Information

	Agent Name
	PHILIP E ROSELLINI 

	Address
	1215 WEST HOLLY ST 

	City
	BELLINGHAM 

	State
	WA

	ZIP
	98227 

	Special Address Information

	Address
	PO BOX 728 

	City
	BELLINGHAM 

	State
	WA

	Zip
	98227 



Governing Persons
	Title
	Name
	Address

	Vice President
	JEPSON , RON 
	4460 DECATUR DRIVE 
FERNDALE , WA 

	Director
	CLUMPNER , ROY 
	4460 DECATUR DRIVE 
FERNDALE , WA 

	President,Chairman 
	KOLBO , L JAMES 
	4460 DECATUR DRIVE 
FERNDALE , WA 

	Director
	KOMAC , JAEL 
	4460 DECATUR DRIVE 
FERNDALE , WA 

	Director
	SWAN , LYNN 
	4460 DECATUR DRIVE 
FERNDALE , WA 

	Treasurer
	KITCHING , GARY 
	4460 DECATUR DRIVE 
FERNDALE , WA 

	Secretary
	DAWSON , MARLENE 
	4460 DECATUR DRIVE 
FERNDALE , WA 
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‘Washington State Department of Revenue
State Business Records Database Detail

TAX REGISTRATION NO: 600194252 ACCOUNT OPENED: 04/01/1976
ur: 600194252 ACCOUNT CLOSED: OPEN
ENTITY NAME : SANDY POINT IMPROVEMENT COMPANY

BUSINESS NAME

MAILING ADDRESS : BUSINESS LOCATION:

4460 DECATUR DR 4460 DECATUR DR

FERNDALE, WA 98248-9501 FERNDALE, WA 98248-9501

ENTITY TYPE: CORPORATION RESELLER PERMITNO: A0D 7140 13
PERMITEFFECTIVE:  01/01/2010

NAICS CODE: 221310 PERMITEXPIRES:  12/31/2013

NAICS DEFINITION: WATER SUPPLY AND
IRRIGATION SYSTEMS (PT)

FOR NON-COMMERCIAL USE ONLY
09/18/2012 4:40 PM
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