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I.
NAME AND ADDRESS OF APPLICANT

The applicant’s name and address are:



Seatac Shuttle, LLC 



P.O. Box 2895



Oak Harbor, WA 98277

II.
RULES AND STATUTES RELEVANT TO THIS BRIEF
1 This pleading involves RCW 81.68.030,040 WAC 480-07-345; 480-30-276. 

III.
BACKGROUND
2 On January 16, 2009, SeaTac Shuttle, LLC, d/b/a Whidbey-SeaTac Shuttle (SeaTac Shuttle) filed an application (Application) with the Washington Utilities and Transportation Commission (Commission) requesting an extension of authority under its current Certificate No.C-1077 authorizing it to operate motor vehicles in furnishing passenger and express service as an auto transportation company.  

3 On February 17, 2009, Shuttle Express, Inc., d/b/a Shuttle Express (Shuttle Express) filed a protest to the Application.  On February 23, 2009, Evergreen Trails, Inc., d/b/a Gray Line of Seattle (Evergreen Trails), filed a protest to the Application.

4 The Commission convened a prehearing conference in this matter at Olympia, Washington, on April 20, 2009.  At the prehearing conference, the parties agreed on a procedural schedule which the Commission adopted in Order 01, issued April 21, 2009.  The adopted procedural schedule is as follows:


Witness lists and cross exam estimates

June 3, 2009


Evidentiary Hearing




    June 10, 2009


Simultaneous Briefs





July 8, 2009


Initial Order
  




  August 12, 2009
5 On May 14, 2009, SeaTac Shuttle and Evergreen Trails filed a settlement agreement whereby SeaTac Shuttle agreed to narrow the authority it seeks from the Commission in exchange for Evergreen Trails agreeing not to object to SeaTac Shuttle’s Application.  Shuttle Express was not a party to the settlement agreement

6 On May 18, 2009 David Rice, of Miller Nash, LLP, filed a notice of withdrawal of representation in the matter of the protest of Shuttle Express with the Commission.

7 WAC 480-07-740(2)(c) provides that any party opposing the agreement has certain evidentiary rights at the settlement hearing.  Shuttle Express was given notice to file by June 3, 2009; it failed to do by that date. (Notice Requiring Statement from Shuttle Express from ALJ Friedlander to Shuttle Express June 5, 2009)
8 Hearing was held on June 10, 2009, Judge Friedlander presiding, at Olympia to resolve the issues under TC-090118.
IV.
THE PROTEST OF EVERGREEN TRAILS

9 On February 23, 2009, Evergreen Trails, filed a protest to the Application. (Protest and Request for Adjudicative Proceeding and Hearing of Evergreen Trails, Inc.) On May 14, 2009, SeaTac Shuttle and Evergreen Trails filed a settlement agreement (Stipulation of Evergreen Trails, Inc. and Seatac Shuttle) whereby SeaTac Shuttle agreed to narrow the authority it seeks from the Commission in exchange for Evergreen Trails agreeing not to object to SeaTac Shuttle’s Application. Evergreen Trails presented a witness, at hearing, supporting the stipulation as well as providing the bench with supporting documentation.  Seatac Shuttle joined with Evergreen Trails in support of the stipulation.
V.
THE PROTEST OF SHUTTLE EXPRESS
10 On February 17, 2009, Shuttle Express filed a protest to the Application. The protest is without merit and does not address the extension of authority sought in the application of Seatac Shuttle.  
11 In its protest Shuttle Express declares that it is a door-to-door service provider: (Shuttle Express has).. “the authority to provide door-to-door service…” and that Shuttle Express ”uses the majority of theses vans [approximately 100 vans] to provide express, door-to-door airporter service in authorized areas.” (Protest and Request for Adjudicative Proceeding and Hearing of Shuttle Express, Inc.) At no point in its protest does it take issue with any of the applied for service of Seatac Shuttle, which was limited to SCHEDULED SERVICE BY RESERVATION ONLY. Additionally, regardless of the type of service provided by Shuttle Express in the areas surrounding Paine Field, Shuttle Express does not serve to the satisfaction of the commission (RCW 81.68.040) or the public.  During hearing Shuttle Express tried to make an argument that the provision of addition service to the public was some how speculative on the applicants part and therefore detrimental to the applicant and the public.  All business is speculative by its very nature and is not a question for the Commission.  Shuttle Express has not complied with the provisions of WAC 480-07-345.
DOOR-TO-DOOR SEVICE IS DISTINCT FROM SCHEDULED SERVICE
12 Door-to-door service is a separate and distinct service from scheduled service. Shuttle Express does not make any claim to being a scheduled service in its protest but rather bases its whole ability to lodge a protest to this application on its status as a door-to-door provider. (Protest and Request for Adjudicative Proceeding and Hearing of Shuttle Express, Inc at para 2 line 2-3). It has repeatedly been the position of the Commission that door-to-door and scheduled service do not overlap in a shared territory.  Quite the contrary, the Commission has found that there is no overlap or infringement when one provider provides door-to-door service and the other scheduled. In fact in virtually every area that Shuttle express conducts its door-to-door operations there is a corresponding scheduled service. In particular, Shuttle Express and Evergreen Trails service much of the same territory with Evergreen Trails providing the scheduled service and Shuttle Express the door-to-door service.
13 In Docket No. TC-04130/TC-041593 (Consolidated)Pennco Transportation, Inc. and Heckman Motors, Inc. the Commission clearly stated its position at page 7 Para.19 of Order NO. 4, ”In this case, the applicants have been providing two different types of service in the same geographical area.  Olympic [Heckman] has been providing scheduled transportation while Pennco has been providing door-to-door service.”
14 This position was further delineated in note #1 on page 2 of the same Order.
“Two types of service are at issue in this case.  Door-to-door service, provided under Pennco’s existing authority, requires passengers to make reservations with Pennco and for Pennco to pick up those passengers at their doors and take them to destinations that Pennco is authorized to serve.  Scheduled service, provided by Olympic under its tariff, requires the carrier to pick passengers up at a designated stop and to deliver them to another designated stop, within the carrier’s certificate of authority.  In Olympic’s case, however, its tariffed stops do not correspond to its certificated stops.  Olympic filed its application in large measure to ensure that all its tariffed stops were included in its certificate of authority.”

15 During hearing, Shuttle Express was permitted to make claims of providing scheduled service.  However, its protest was based solely upon its provision of door-to-door service and no claim what-so-ever of providing scheduled service which would be in conflict with the application. Any such arguments are outside the scope of its protest and should be discounted and not considered.
16 In testimony, Mr. Rowley, General Manager of Shuttle Express, was unable to provide a definition of scheduled service as enunciated in WAC and under which any scheduled service must operate. At line 25, page 102 of the transcript Mr. Lauver asks the following question of Mr. Rowley:

Pg 0102
25   ML  Q.  Similar but not scheduled service.  Are you

Pg 0103

 1   aware of the clear distinction that the Commission makes

 2  
between scheduled service and door-to-door service?

 3   MR  A.  I can't answer that, I don't know.

17 Mr. Rowley’s solution to his not knowing the definition of scheduled service was to create one of his own to fit the hodge-podge type of service that Shuttle Express is providing.  He proclaimed in response to a question posed by Mr. Sherrell of Shuttle Express:
21 
MS  Q.  Is there similarities between scheduled

22   
service and door-to-door service?

23   MR  A.  There is.  Our door-to-door operation in

24   essence is a scheduled service operation.

(transcript vol.2 pg 93 ln 21-24)
18 According to Mr. Rowley, their door-to-door service is chameleon like and morphs to fits the needs of the moment or what ever definition is required at the time. Mr. Rowley then further testified that actually his concern with the application was that it “would damage the market that we currently are operating under door-to-door”. 
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9  ML  Q.  So your protest proclaims you as a

10
door-to-door operator, you don't protest

11   shuttle service, there's no door-to-door

12   service requested in our application,

13   why are we here?  You haven't protested

14   anything that we've offered to do on the

15   table here today, what exactly are we

16   doing here?

17   A. We believe that you entering our

18   market in Paine Field with a scheduled

19   service --

20  JR  A. -- would damage the market that we currently

21    are operating under door-to-door.  We have a – if There
22    is a desire for scheduled service, we feel we are the

23  
 applicants that would have the authority to do so (transcript vol. 2 page 107 line 9-23)
19 Even if one were to believe that concocted definition, Shuttle Express’ own tariff does not support it.  In the very area that Mr. Rowley claims that Shuttle Express provides its version of scheduled service to, there is a specific exclusion of a requirement for a reservation yet no service is provided unless there is a reservation under their shared ride program.


(FOURTH REVISED PAGE 3-d OF TARIFF OF Shuttle Express)

 
In testimony Mr. Rowley acknowledges that he currently has 
no way of knowing if passengers exist on his “scheduled” 
runs.
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 3   ML  Q.  And as a scheduled service therefore, are you

 4   not required to stop at every single stop on every run

 5   every single day?

 6   JR  A.   We're of the opinion that we have authority

 7   to do with or without reservations.

 8   ML  Q.   No, that isn't my point.  My point is, if you

 9   do not have reservations required, must you operate that

10   run with or without passengers, because you don't know,

11   because you don't have reservations, because you don't

12   require them?

13   JR  A.   No, we would not be required if there were no

14  
people there.



(transcript vol. 2 pg 0111 ln 3-14)
20 This is by no definition scheduled service. Passengers without reservations expecting “scheduled service” would be left waiting at the published stop without any transportation. Shuttle Express does not provide scheduled service.
21 Once again the Commission has made the clear distinction between the two types of service; in fact, Shuttle Express was a party to proceeding as a protestant based upon its being a provider of door-to-door service.
“Shuttle Express is an auto transportation company operating under authority issued by the WUTC. Under this certificate, Shuttle Express has the authority to provide door-to-door service between Sea-Tac Airport, Boeing Field, Renton Airport, Paine Field, and points within a 25 mile radius of these airports……” (Docket No. TC-041593 Protest and Request For Adjudicative Proceeding and Hearing Of Shuttle Express, para 2)
22 Shuttle Express has historically presented itself to the Commission as a door-to-door carrier and has made no representations as a scheduled carrier.  Shuttle Express has claimed vast tracts of territory under its certificate and it wants to exclude others from operating in it thereby depriving the public and the Commission of a full spectrum of transportation services to the detriment of the traveling public. (exhibit JS-2 Cert No. 000975)
23 Further, Shuttle Express presented Exhibit JR-1 which is a list of drivers in its employ.  There are 182 drivers listed and all are listed and categorized as door-to-door drivers, in the door-to-door department of the company.  There are no scheduled drivers listed and there is no scheduled department or division presented.  The inescapable conclusion is that Shuttle Express is a door-to-door operator by definition and by its own proclamation.  
SHUTTLE EXPRESS DOES NOT SERVE 
TO THE SATISFACTION OF THE COMMISSION
24 WAC 480-30-276 requires compliance with the rules and regulations of the Commission.  Shuttle Express does not comply with those rules and regulations.  It lists stops in its tariff for which it does not provide service.  It services stops which are not listed in its tariff.  It does not provide schedules and rates aboard its vehicles for passengers.  It does not provide service to what it claims are scheduled stops on a scheduled basis.  It is not in compliance with its filed tariff and has contradictory information in its tariff.  It does not provide service on any basis under RCW 81.68 to a large percentage of its authorized territory.  Management does not exhibit a clear understanding of the rules and regulations of the commission.
25 Exhibit JR-5 is the marketing brochure of Shuttle Express.  Under the heading “Scheduled Service” various stops are listed.  The Hotel Decca and the Guest House are not permitted under the filed tariff nor is the Everett Naval Station (exhibit JS-3). The Everett Naval Station is listed in the tariff with a rate but not as a stop(exhibit JS-3 at page 3-B-1 ).  Likewise in the filed tariff time table University Towers is listed (exhibit JS-3 at page 3-C-6) but not on the schedule of stops offered to the public (exhibit JR-5).

26 On page 3[c]5 of its filed tariff, Shuttle Express claims scheduled service to a number of stops in the Paine Field area.  Yet in testimony, Mr. Rowley stated that they do not in fact service them according to their tariff and do not provide scheduled service.
Q.  And as a scheduled service therefore, are you

 4   not required to stop at every single stop on every run

 5   every single day?

 6   JR  A.  We're of the opinion that we have authority

 7   to do with or without reservations.

 8   ML  Q.  No, that isn't my point.  My point is, if you

 9
do not have reservations required, must you operate that

10   run with or without passengers, because you don't know,
11   because you don't have reservations, because you don't

12   require them?

13   JR  A.  No, we would not be required if there were no

14  
people there.

15   ML  Q.  How would you know there was no person there?

16   JR  A.  They have no reservation.

17   ML  Q.  They're not required to have reservations.

18   JR  A.  Was there a question?

19   ML  Q.  Yes.  If they're not required to have

20   reservations, how do you know they're not there?

21   JR  A.  We wouldn't know.

(Transcript Vol. 2 Pg 111 ln 3-21)

27 Mr. Rowley clearly states that while reservations for passengers are not required on these runs in the vicinity of Paine Field, they are not operated unless a reservation is made.  This is contradictory to the definition of scheduled service and is the benchmark of door-to-door service. It is also a violation of WAC 480-30-276. It flies in the face of service satisfactory to the Commission and to the public.
28 An examination of the current authority of Shuttle Express reveals a territorial claim of nearly 80 miles north to south and 50 miles east to west.  No other operator claims such a vast territory.  Shuttle Express does not serve in any capacity under RCW 81.68 in Island County, does not serve in a large area of Snohomish County or any of Jefferson County.  All of these areas are included in their authority. Shuttle Express has purchased territories to expand its authority with no intent of servicing them.  It has contrived a business plan that includes reserving these areas for future possible door-to-door expansion to the exclusion of other operators and to the detriment of the public.
29 And yet they have no objection to scheduled operators providing service in the areas they serve.  Olympic operates scheduled service in Jefferson County, the applicant operates scheduled service in Island County, Wickkiser International Companies operates scheduled service in Snohomish County and Evergreen trails operates scheduled service in King County to name a few.
30 Shuttle Express has never protested a scheduled carrier seeking to operate in a territory served by them.  They have never had and have no basis for protesting scheduled operators. Shuttle Express’ concern is that if an efficient scheduled carrier enters into this market it would economically impact their marginal operation.
9     ML  Q. So your protest proclaims you as a

10    door-to-door operator, you don't protest

11    shuttle service, there's no door-to-door

12    service requested in our application,

13    why are we here?  You haven't protested

14    anything that we've offered to do on the

15    table here today, what exactly are we

16    doing here?

17    JR  A.  We believe that you entering our

18    market in Paine Field with a scheduled

19    service --

20    JR  A.  -- would damage the market that we currently

21    are operating under door-to-door.  We have a -- if there

22    is a desire for scheduled service, we feel we are the



(transcript vol.2 pg 107 ln 9-22)
31 Mr. Rowley then admits that he is aware that possible economic impact is not a criteria for the Commission to consider.
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25   ML  Q.  Are you aware that the Commission has held in

0108

 1  several cases, hearings, applications before it, that

 2   the financial impact upon an existing operator is not a

 3   criteria for evaluating the applicant?

 4   JR  A. Yes, I have been aware of that.


(transcript vol.2 pg 107 ln 25 pg 108 ln 1-4)

SEATAC SHUTTLE’S APPLICATION IS BASED UPON SPECULATION
32 Shuttle Express repeatedly tried to interject the concept of “speculation” into the record (transcript vol. 2 pg 0042 ln 25 pg 0043 ln 1-3). While this attempt was over ruled, Mr. Sherrell persisted in raising the issue (transcript vol. 2 pg 0045 ln 1-4).  This is a spurious argument and has no credible basis in fact.  It is not an argument that is subject to Commission review (RCW 81.68.030) Any and every extension or expansion of any business, whether or not predicated upon a pre-existing condition, is speculative and is therefore not relevant to this or any docket.  Additionally WAC 480-30-126 (2)(a)vi requires that the protesting party specify the reasons for the protest.  No such reason was stated and therefore should not be considered.
SHUTTLE EXPRESS DOES NOT MEET THE STANDARD OF WAC 480-07-345
33 Representatives of Shuttle Express repeatedly required instruction from the bench as to compliance with the rules of the proceeding.  WAC 480-07-345 requires that parties to a proceeding must be conversant with the procedural rules. Shuttle Express dismissed its counsel, Miller Nash, LLP. on May 18, 2009 in order to represent itself. Subsequent to that dismissal Shuttle Express failed to file a response to the Stipulation of Evergreen Trails and Seatac Shuttle within the time frame prescribed requiring written instructions from Judge Friedlander and an extension of the time frame for filing (Notice Requiring Statement From Shuttle Express 6-5-09).  Additionally after that error Shuttle again failed to file a bench request (BR-1) in a timely fashion provoking yet another admonishment from the bench (Letter from Judge Friedlander to Shuttle Express in Response to Shuttle Express Failing to Provide BR-1).  Seatac Shuttle is of the opinion that the general lack of knowledge of the rules and regulations governing auto transportation and of the procedural rules disqualifies Shuttle Express from pursuit of its protest. 
VI.
NECESSITY OF SCHEDULED SERVICE
34 Seatac Shuttle presented witness Mary Kamb of AAA Travel Services.  Ms. Kamb currently works out of the Mt. Vernon office of AAA and has been in the travel industry for more than 17 years. Ms. Kamb testified that she has an effective service area that encompasses the area around Paine Field (South Everett).  She current either books or refers customers to the Airporter based in Bellingham, Wa., (Whidbey) Seatac Shuttle and Shuttle Express.  Placement of passengers is dependent upon geographical location and passenger requirements.  She explained that each company provided a quality service, Bellair (Wickkiser International Companies / the Airporter)and (Whidbey) Seatac Shuttle providing scheduled service while Shuttle Express provides door-to-door service.  Ms. Kamb went on to explain how people like choices and how door-to-door service is right for some travelers but that scheduled service is very important to others.  Additionally she discussed the positive impact that scheduled service would have on the traveling public and could foretell no down side to having this service available.
35 As a travel industry professional Ms. Kamb discussed the proposed air service at Paine Field.  While whether or not such service commences is not a part of this hearing, as a member of the industry she was fully aware of the plans of the airlines to commence service and that it was well beyond the realm of “speculation”. (transcript vol. 2 pg 0071 ln 21 thru pg 0078 ln 11 testimony of Mary Kamb)
VII.
SUMMARY
36 The protest of Shuttle Express has no merit.  Shuttle Express is a provider of door-to-door service.  It proclaims so in its protest, it has clamed that in former protests.  It is by definition a door-to-door operator.  It claims that its “scheduled” service is some self defined “shared ride scheduled service” hybrid of its own definition.  Its own General Manager could not in sworn testimony give the definition of scheduled service as defined by the WUTC. He further proclaimed in sworn testimony that Shuttle Express is a door-to-door operator (transcript vol.2 pg107 ln 17-22). Ms. Kamb as a travel professional perceives as and provides bookings for Shuttle Express as a door-to-door service. There can be no doubt; Shuttle Express is a door-to-door operator.
37 The Commission has determined that door-to-door service is separate and distinct from scheduled service, such as that applied for by Seatac Shuttle.  The two types of service may serve the same territory and it will not constitute over lapping service.  A door-to-door provider has no basis for a protest of an application for scheduled service.

“The currently provided services of Olympic and Pennco do not overlap because they are different services.  Olympic provides a scheduled service that involves picking up passengers at predetermined stops on a posted schedule.  Pennco provides a door-to-door, advance reservation service, which is a type of service that does not rely on predetermined stops or schedules.  The Commission has found that door-to-door service and scheduled, fixed termini services are distinct and not overlapping, even if performed in the same geographic area.  See, Order M.V.C. No. 1809, In re San Juan Airlines, Inc. d/b/a Shuttle Express, Order  No. D-2566 (April 1989) at 17;  Order M.V.C. No. 2241, In re Jeffrey Lynn Porter d/b/a Pennco Transportation, Hearing No. 78706 (December 1998).  However, because both Pennco and Olympic are now seeking authority to provide scheduled service on the Olympic Peninsula, their applications overlap.” 
38 Even under their self defined hybrid “scheduled” service, Shuttle Express does not serve to the satisfaction of the Commission.  They do not follow the strictures of their filed tariff.  Their time table does not match their operations.  Certain stops are not permitted and others that are included in the tariff are not serviced.  Stops not requiring reservations are not serviced unless reservations have been made. The questionable operation of vehicles with more than 7 seats as restricted within their authority remains a question. This is an operator with approximately 20 years of experience and they still cannot or will not follow the rules and regulations of the Commission or even show a clear understanding of them. The resulting service or lack thereof could potentially leave passengers stranded at stops listed in their tariff.
39 Despite the requirements of 480-07-345 , Shuttle Express sought to represent itself in the proceeding by dismissing its council on May 18.  Shuttle Express did not exhibit the necessary compliance with the rules and regulations nor the knowledge necessary to pursue the protest.  Via this deliberate course of action by Shuttle Express, Seatac Shuttle feels that the nature of the proceeding all too often veered away from the scope of the protest and therefore the protest should be denied.
40 In virtually every market served by Airporters, door-to-door operators and scheduled operators coexist.  Shuttle Express is party to this symbiotic relationship in almost all areas that it serves.  In particular it shares with Evergreen Trails much of its territory.  Evergreen Trails providing the scheduled component and Shuttle Express the door-to-door component.  In fact if one examines the Evergreen Trails Certificate of Convenience and Necessity # C-819 one will see that Evergreen already holds authority for scheduled service between Paine Field and Seattle, the very authority that Shuttle Express is seeking to exclude Seatac Shuttle from.  If Shuttle Express is other than a door-to-door operator how is it that Evergreen is unconcerned about this would be over lapping service?  Evergreen Trails is evidently unconcerned by Shuttle Express’ operation in the territory, because it is a door-to-door service.  Evergreen had a legitimate right to protest this application as a scheduled carrier and did so. Through a stipulation Seatac Shuttle modified language within the application and resolved the territorial issue to the satisfaction of both scheduled carriers.
41 On June 18, 2009 Shuttle Express provided BR-1, a day after the required filing date.  It purports to be a summary of passenger activity between Paine Field area hotels and Seatac International Airport for the period beginning January 2008 and ending May 2009.  This summary is irrelevant to the protest.  None of the hotels listed are within the area requested by the applicant under the extension of authority. The nearest hotel is nearly three miles from Paine Field. All of the others are even further afield.  Applicant seeks to be able to serve various hotels within 1 mile of Paine Field only.  No service between Paine Field and the hotels is permitted.  It is a passenger convenience which Shuttle Express seeks to deny the public.

42 The only non-affiliated witness, Mary Kamb, of AAA Travel spoke to the need for the applied for service and the distinct nature of the two types of service provided by Shuttle Express and Seatac Shuttle.  She clearly provided testimony supporting the addition of scheduled service in the applied for area.
43 For all of the above reasons it has been established that; 1) Shuttle Express is a provider of door-to-door service; 2) Shuttle Express does not provide scheduled service by any definition; 
3)  Shuttle Express describes its service, in testimony, as door-to-door; 
4) Shuttle Express has filed previous protests as a door-to-door provider; 
5) Shuttle Express currently shares the territory with a scheduled provider; 
6) That a need scheduled service exists as applied for; 
7) Shuttle Express does not serve to the satisfaction of the Commission by disregarding the requirement of WAC 480-30 and its filed tariff; 
8) That economic impact on an existing operator is not a factor in an application and; 
9) There will be no overlap of territories created by granting this application.
VIII.CONCLUSION

44 Seatac Shuttle requests that the protest of Shuttle Express be denied.  Seatac Shuttle requests that the stipulation of Evergreen Trails and Seatac Shuttle be accepted.  Seatac Shuttle requests that its application for Extension of Authority, as modified by the stipulation, be granted.

Dated this __Eighth______ day of July, 2009


___________________________

Michael Lauver

Seatac Shuttle, LLC

Applicant
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