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	Docket No. A-042090
PETITION of Seatac Shuttle, LLC
d/b/a Whidbey Seatac Shuttle
(“Seatac Shuttle”)to Rescind Order(s)
3 and 4 and to reinstate Order No. 2


I.
NAME AND ADDRESS OF PETITIONER

The Petitioner’s name and address are:



Seatac Shuttle, LLC 



P.O. Box 2895



Oak Harbor, WA 98277

II.
RULES AND STATUTES RELEVANT TO THIS PETITION
This petition involves RCW 82.05.020; 81.68.030,040; WAC 480-07-240; 480-30-421. 

III.
BACKGROUND
1 On April 27, 2005, the Washington Utilities and Transportation Commission (Commission) issued Order 02 in this docket, delegating authority to the Commission Secretary, pursuant to RCW 80.01.030, to order temporary fuel surcharges for autotransportation companies, commercial ferries, and household goods companies and prescribing the procedures and requirements for such surcharges.  Although they were not included in Order 02, the Commission applied similar procedures and requirements for solid waste companies seeking temporary fuel surcharges.

2 Based on Commission Staff’s assertions and testimony on September 30, 2010, the Commission issued Order 03, which rescinds Order 02 effective January 31, 2011.  The Commission also initiated an inquiry to determine whether and how to permit these companies to impose temporary fuel charges after Order 02 is no longer in effect.   

3 On January 20, 2011, the Commission conducted a combined workshop and open meeting to consider requests to modify Order 03.  In comments received both before and during the meeting, interested parties requested that the Commission permit Order 02 to remain in effect, either indefinitely or for a period of time beyond January 31, 2011, sufficient to enable interested parties and Commission Staff to address the issues.  Representatives of the solid waste industry further requested that the Commission clarify that the procedures and requirements for temporary fuel surcharges applicable to those companies also continue to remain in effect.  In addition, some industry representatives and Commission Staff made other proposals to modify or replace the existing fuel surcharge mechanism, and several interested parties commented that they could not adequately review and analyze proposals presented for the first time at the meeting, particularly Staff’s fuel surcharge proposal.  The Commission at that time issued Order No. 4 modifying Order No. 3 as to its effective date revising it from January 31, 2011 to May 2, 2011.
IV.
DISCUSSION
Industries Dissimilar:
Autotransportation and solid waste disposal companies are not related industries, are not structurally similar, and are not similar in the services that they provide, require significantly different capital investment, have dissimilar rates of actual depreciation, and have risk factors that are in no way comparable.  Solid waste companies enjoy operational situation similar to utility companies in that they operate under a monopolistic grant of authority from the Commission.  Autotranspotation companies, on the other hand, are granted only limited operational grants by the Commission and must compete with transit authorities, commuter trains, taxies, limousines and to the greatest extent, private automobiles.  Additionally, unlike solid waste operators, the Commission grants overlapping autotransportation authority and permits different operators in the same territory operating scheduled and door-to-door service.  Autotransportation companies enjoy no such monopolistic operating environment as the solid waste operators. This position was clearly enunciated by both the transportation representatives and the solid waste representatives at the open meeting of January 20, 2011 and was not contested by staff.  As dissimilar industries they cannot be treated in the same fashion with regard to either rates or surcharges.  They must be segregated by statute and policy as to methodologies employed to address these issues.
Necessity of Order No. 2:
Order No. 2 was issued by the Commission on April 27, 2005.  The Commission issued the Order address the issue of volatile fuel prices and how they affect various industries including autotransportation and the public.  Staff proposed and supported the concept of expedited processing of fuel surcharges for the affected companies noting that “Over the past two years, the price of gasoline and diesel fuel in the United States has increased from approximately $1.50 per gallon to approximately $2.25 per gallon, according to the U.S. Energy Information Administration. 1(brief of order 2)”.  Because of the volatility exhibited by fuel pricing for the period two years prior to April of 2005 the necessity for an expedited and burdensome was clearly called for, “Staff believes that the Commission can be even more responsive to the problem of rising fuel costs, with no loss in oversight of regulated fares, if it delegates responsibility for approving fuel surcharges to the Commission Secretary. “ (1)
Now comes staff and requests of the Commission the rescission of Order No. 2 because, as Mr. Eckhart testified to the Commission on September 30, 2010, fuel prices are no longer volatile and there is no expectation that they will be in the future.  In fact Mr. Eckhart stated to the Commission that fuel prices would remain stable in the future.  However, quite the contrary has occurred.  The Commission however, obviously relied upon the information supplied by Mr. Eckhart as evidenced by paragraph 3 of Order No. 3

Fuel prices have remained relatively stable since June 2009, and are predicted to remain so for the foreseeable future, given current economic conditions and a weaker demand.  The steep month-to-month changes seen through June of 2009 are no longer present.  Consequently, the need for a simplified, expedited process by which the Commission authorized fuel surcharges no longer exists.

While it is true that fuel prices rose $0.75 per gallon during the two years preceding Order No. 2 and used by staff as the reason for proposing Order NO. 2, fuel prices have not remained stable and are not by any credible source or examination of world events predicted to remain stable in the future.  In the two years preceding the issuance of Order No. 3 fuel in fact rose from $2.10 per gallon to $3.32 per gallon (2) or an increase of $1.22 per gallon, nearly double the increase that prompted Order No. 2 in the first place.  One only need observe the current pricing to validate this number.

The worst irony of this attempt by staff to justify rescinding Order No. 2 is that just since the September 30, 2010 meeting at which staff proclaimed fuel prices stable they have risen 50 cents a gallon.   The fuel price at the end of September was $2.94 and today we are paying $3.44.  In less than five months fuel has risen 2/3 of the $0.75 rise that occurred over 2 years that compelled the Commission to issue Order No. 2 in the first place.
World affairs of just the past two months have seen momentous changes and increased unrest in the mid-east which are now affecting oil pricing.  Tunisia, Egypt, Yemen, Jordon, Bahrain and Algeria to name the most recent countries experiencing turmoil will have a potentially profound effect upon petro-politics.  It is exactly this kind of unpredictable climate that Order No. 2 addresses but that staff stated wouldn’t happen.  Now more than ever Order No. 2 serves the Commission, public and the operators.
Curiously, the Commission found that “the need for a simplified, expedited process by which the Commission authorized fuel surcharges no longer exists”.  This begs the question, how does instituting as less simplified, expedited process serve the Commission, public or companies? (3) In light of current economic conditions, the worst recession in 80 years and near bankrupt state government, logic would dictate that this is exactly the time for a simplified, expedited process.
Frequency of use of Order NO. 2:
Through the magic of inverted logic staff has reasoned that since Order No. 2 was utilized for the purpose which it was issued, it is evidence that it should be rescinded. “Since 2006, the commission has approved over 700 separate fuel surcharge petitions under the simplified process. The majority of filings, two-thirds, were from solid waste companies followed by autotransportation with 33 percent. Commercial ferry companies comprise the remaining two percent of fuel surcharge filings.” (4)  It must also be noted that only one third of the filings were by the autotransportation companies, further evidence that the needs of the industries are dissimilar.
Date of last rate case:
Solid waste operators have rates, autotransportation companies have fares.  Airlines do not have rates, they have fares, and electric companies have rates.  Transportation is not a utility despite staff consistently treating transportation as such.  Despite the misnomer, staff’s assertion that an older rate case for transportation should disqualify it for fuel surcharges is a twist of logic that defies explanation.  The older the rate case the better for the consumer, period.  If for example a transportation company’s last rate case was eight years ago and resulted in a “rate” of $35.00, there are eight years of cost of living adjustment that would not have been made.  Over that eight year period CPI has increased 18 ½% while the $35.00 fare remained constant, this has the same effect as depreciating the fare by 18 ½% resulting in a “true fare” today of $28.70.  Using today’s fuel price with the base fuel price $1.50 from 2003 the resulting fuel surcharge would be $1.75 (5).  The $1.75 is also in 2011 dollars and is only worth $1.42 relative to the original base fare.  Therefore the actual cost to the consumer based upon the original 8 year old base fare and 2011 dollars for the fuel surcharge is $30.12, a decrease of $4.88, the consumer wins, the company loses. As can be seen the consumer pays less the older a rate case is.  In fact staff recommended and the Commission adopted in the body of Order No. 2 that in order to even qualify for the Order 2 filing procedure a company’s last rate case must be AT LEAST 2 YEARS OLD.  No restrictions were placed on rate cases older than two years, the inference being that older is not only better for the consumer but logically older rates are lower.  This change in position is not due to a change in staff.  These are the same staff that insisted that older would have to be a requirement of Order 2.  Likewise, two of the three Commissioners are still present and agreed to Order 2.
Fare of 2003 (no surcharge)

Fare of 2011 w/ $1.75 surcharge in 2011 dollars

$35.00




$30.12
Surcharge authorized: WAC 480-30-421 authorizes fuel surcharges:

(2) The following tariff changes are not considered general rate increase filings even though the request may meet one or more criteria identified above:

     (a) Filings for collection of per-customer pass-through surcharges and taxes imposed by the jurisdictional local government based on the current year customer count either as a specified dollar amount or percentage fee amount
No further authorization is required.  Order 2 provides a simplified, expedited process of implementing fuel surcharges and delegates the authority to the Executive Secretary for the approval of same.  The suggestion by staff that fuel surcharges be treated as “rates” and subject to the examination of the profitability of a company is not valid and unsupported by legislation.
Surcharge not a rate: A surcharge by any definition is an additional fee to a base charge, rate or fare, it is not inclusive of that base.  Staff has argued that all fuel surcharges are an inclusive part of a company’s base rate and there for subject to all of the provisions of WAC 480-30-426.  WAC 480-30-421 makes this argument meritless.  Additionally, 430-30-426 is ill conceived and not enforceable.  This section provides for the examination and limitation of the profitability of a transportation company.  While this may have application in monopolistic utility rate hearings it has no application to autotransportation.  It is a classic case of forcing a square peg into a round hole.  There are little or no similarities between the two.  The Commission uses this section of WAC as license to impose the Lurito/Gallagher method of regulating “garbage companies” developed in 1969, over forty years ago.  In the document titled “The History of the Operating Ratio” written by Edward J. Nikula, the then Asst Dir, Water and Transportation Section, WUTC in October 1991 (twenty years ago) for the Solid Waste Seminar of that time frame (6).  Nowhere in that document does he suggest that it was intended for use with autotransportation or any passenger carrying entity.  It was designed for use in the solid waste industry.  When the WUTC began regulation autotransportation little or no thought was given to how to fairly and effectively regulate “fair, just, reasonable and sufficient rates” rather the easiest course was to impose the then in use policy for regulation of a dissimilar industry.  In other words, the easy (for staff) way out.  For years now autotransportation providers have survived under this misguided policy by consistently increasing efficiency and through growth, both courses of action that are penalized by this methodology.  We have in effect been working under the premise of a pyramid scheme.  As we become more efficient and grow through our customer service and marketing efforts we become ineligible for any rate increase.  We find ourselves trapped in a loop, the better our company gets the more expense we must “eat”, the more expense we “eat” the more we must grow.  It is reminiscent of the old adage “what I loose on individual sales I’ll make up in volume”.  In order to keep afloat we must keep growing or in the alternative remain static until such time that expenses have taken over revenues, allow the company to founder and then beg the Commission for a rate increase and start the whole process over.  This is not a functional way to do business.
Lurito/Gallagher is not authorized by the legislature:  All of Commission staff’s involve categorizing fuel surcharges as rates and treating them under WAC 480-30-426 rate case methodology.  For the past twenty years or more staff has incorrectly applied the Lurito/Gallagher methodology to passenger transportation rate cases.  As discussed above this format is not applicable to passenger transportation and was never designed to be.  More to the point however, is that its application is not authorized by the legislature.  The Commission is empowered with certain responsibilities under RCW 81.68.  The legislature authorized specific powers to the commission, this authorization is in the affirmative and charges the Commission to:
RCW 81.68.030

The commission is vested with power and authority, and it is its duty to supervise and regulate every autotransportation company in this state as provided in this section. Under this authority, it shall for each autotransportation company:

     (1) Fix, alter, and amend just, fair, reasonable, and sufficient rates, fares, charges, classifications, rules, and regulations;
Nowhere in the code does it state that the Commission has the authority, power, duty or obligation to…. Fix, alter, and amend just, fair, reasonable and sufficient rates, fares, and profits …….

This however is just what the Commission has been doing without authority for years by applying the Lurito/Gallagher methodology to passenger transportation rate cases.  This methodology does not regulate any of the four specifically empowered regulatory abilities of the Commission.  There is no connection between profits and fair, just, reasonable and sufficient rates.  Quite the opposite is true, a fact that has been brought to Commission staff’s attention on many occasions and acknowledged as true and correct by them.  In short a well run, efficient company with a positive growth factor is not qualified for a fare increase while a poorly run, inefficient, declining company is.  This is all tied to an arbitrary profit margin analysis; if a company is making money through sound management practices they are penalized and a poorly managed company is rewarded.  The poorly managed company losing money or just hanging on has a lower Lurito/Gallagher profit ratio and is granted a fare increase; the well managed company with a higher ratio does not.  This can result in a poorly managed company providing the same type of service over similar routes of equivalent miles charging the consumer more than the well run company.  The consumer pays more for bad service and pays less for good service, this with the Commission’s blessing and imposition.  This is not what the legislature intended, just the opposite.  The legislature specifically did not grant the Commission the power or the authority to regulate the profits of autotransportation companies, the Lurito/Gallagher methodology is the perfect example of why they didn’t.
Rates are the only regulatory authority granted the Commission under RCW 81.68 and that authority extends to assuring that they are fair, just, reasonable and sufficient.  That can only be determined by comparing them to regional or national rates and their effect and acceptance by the consumer.  An artificial limitation on profits as an indicator of fair, just, reasonable and sufficient is in itself unfair, unjust, unreasonable and insufficient and not authorized.

Order NO. 3 and No.4 in contradiction to Executive Order 10-06: On November 17, 2010 the Governor issued Executive Order 10-06 because of the extreme nature of the current economic and business climate :  WHEREAS, the current recession is causing severe economic stress for small businesses and governments; and…, in a time of severe budget constraints, small businesses and governments find it more difficult to monitor and respond to proposed changes in rules and policies; and…, a stable and predictable regulatory and policy environment will conserve resources for small businesses and local governments and promote economic recovery; and…, suspending non-critical rule making will allow agencies to focus staff resources on direct service delivery;(7)
To ensure that government and regulatory agencies [WUTC] do not further contribute to this declining economic environment she directed that: 

….do hereby order and direct: 

(1) The suspension of non-critical rule development and adoption from the date of this Executive Order through December 31, 2011. 

(2) The Office of Financial Management to publish guidelines identifying circumstances in which rule making may proceed. 

This Order applies to all cabinet agencies and boards, commissions and other agencies that report to the Governor. I invite all other elected officials, institutions of higher education, agencies, boards, commissions and other entities with rule making authority to follow the requirements of this Order. 

This Order is not intended to, and does not confer any legal rights and shall not be used as a basis for legal challenges to rules or other actions or to any inaction of the governmental entity subject to it. 

This Order shall expire by its own terms on January 1, 2012. 
The Office of Financial Management produced a memo providing instructions and guidelines to agencies [WUTC] on the implementation of Executive Order 10-06.  In the absence of critical need(s) for rule making that affected the health, safety or welfare of the public or to protect state natural resources no rule or policy is to be implemented that would contribute to a climate of uncertainty among small businesses in this state.

Our country and our state are in the worst recession in 80 years. Small businesses are struggling. State and local governments have experienced severe revenue losses which have led to significant budget cuts. Both small businesses and governments benefit from having a stable and predictable regulatory environment in these difficult times. 

Governor Chris Gregoire’s Executive Order 10-06 directs state agencies to suspend development and adoption of rules for the next 12 months. The Governor is directing agencies to suspend rule making that is not immediately necessary. She recognizes, however, that agencies should not suspend all rule making, as rule making is an essential government operations tool. She has asked the Office of Financial Management to provide guidance as to circumstances in which rule making should proceed. 

This Executive Order applies to all cabinet agencies and boards, commissions and other agencies that report to the Governor. All other elected officials, institutions of higher education, agencies, boards, commissions and other entities with rule making authority are invited to follow the requirements of the Executive Order and these guidelines. 

This memorandum provides guidelines for agencies to use when determining whether rule making should proceed: (8)
The OFM then delineated the guidelines for any new rule or policy:
1. Agencies shall review all rules in progress and their proposed rule making agenda for next year and identify those rules that can be suspended until after December 31, 2011. 

2. In determining whether a rule should be suspended, agencies shall recognize the benefits of a stable regulatory environment. Where possible, agencies should redirect scarce resources away from rule making to front-line service delivery, including implementing and enforcing existing rules. 

3. Rule making proceedings are non-critical unless the rule is: 

a. required by federal or state law or required to maintain federally delegated or authorized programs; 

b. required by court order; 

c. necessary to manage budget shortfalls, maintain fund solvency, or for revenue generating activities; 

d. necessary to protect public health, safety, and welfare or necessary to avoid an immediate threat to the state’s natural resources; or 

e. beneficial to or requested or supported by the regulated entities, local governments or small businesses that it affects. 
Neither the rescission of Order NO. 2 under Docket A- 042090 nor the CR-101 rule making under Docket TC-101661 in any way satisfy the letter or intent of the Executive Order.  The Commission has ignored the will of the Governor and is directly contributing creating an uncertain economic and regulatory environment for business in this state.

Under limited circumstances an agency may proceed with rule making if the following criterion are met:
4. If an agency decides to proceed with a rule that has a small business impact or an impact to local government, the agency must consult with small businesses and/or governments on how the impact can be mitigated. 

5. Agencies may continue to adopt rules that have been the subject of negotiated rule making or pilot rule making that involved substantial participation by interested parties before the development of the proposed rule. Agencies can also proceed to finalize permanent rule making that has previously been covered by emergency rules. 
The Commission has not consulted with the affected businesses on how the rule may be mitigated, it has just proposed that regulation be increased, the burden on the businesses be increased, the burden on the state (tax payer) be increased and revenues be decreased.

There was little or no participation requested from the affected companies and there has been virtually no negotiation.  Staff’s latest proposal was not even provided to the affected companies until the opening of the January 20, 2010 meeting at which they expected a final resolution of the proposal.  The only action by the Commission was to postpone Order No. 3 for 90 days rather than rescind it, causing yet more uncertainty.  

The complete text of the Executive order and the Memorandum from the Office of Financial Management regarding implementation of the Executive order are attached.

CONCLUSIONS
1 Autotransportation and solid waste operators are dissimilar industries and cannot be regulated in a like fashion.  Any treatment of rates, fares, or surcharges must be dealt with separately in accordance with the realities of those industries.  Any orders or rule making proceedings must be separate and address the specific issues and circumstances of those industries.

2 Order NO. 2 is necessary, circumstances which fostered its creation have not gone away but have grown steady worse.  Today’s economic climate, current fuel pricing and pricing trends and world political and petro-political environment have demonstrated the continued and increasing volatility and the need for autotransportation to respond to that environment in a near real-time basis to maintain “sufficiency” of rates and to the economic benefit of the public.
3 Frequency of use of Order NO. 2 is real and verifiable proof of its effectiveness and necessity.  If it had not been used one could make the argument that it was not necessary.  However, the very frequency of its use is clear and unequivocal evidence of its necessity.

4 The date of an autotransportation’s last rate case has no negative impact on fares offered the public.  The opposite is true; the older the rate case, the more advantageous to the public.  As CPI compounds over a period of years the value of the fare collected by the operator goes down while3 the face values of the dollars earned by the public goes up.  Over the past 8 years fares have been devalued by over 18% while the face values of wages earned has risen over 18%  Fuel has gone up over 100% during this same period.  The public has experienced over a 36% advantage in fare pricing relative to 8 years ago.  The older the rate case, the larger the margin is favorable to the consumer.  Forcing rate cases upon operators is disadvantageous to the public.

5 Under WAC 480-30-421 surcharges are not rates.  Surcharges by their very name are an add on to a base, in addition too, as an extra charge, as in “sur “or above, not inclusive.

6 Lurito/Gallagher is not authorized by the legislature.  The imposition of a methodology designed specifically for solid waste upon autotranspotation is no where authorized by legislation.  This profit based analysis is contrary to RCW 81.68 and does not regulate fares.  It has the opposite effect and promotes inefficiency and bad management and penalizes efficiency and imitative.  The Commission is empowered specifically to regulate fares, it does not have not did it ever have the authority to regulate profit margins in the autotranspotation industry.
7 Order NO. 3 and No.4 in contradiction to Executive Order 10-06 issued by the Governor to help an ailing economy and to provide and economic and regulatory environment free from uncertainty for business in the state.  Suspending Order No.2 or the prospect of suspending Order No. 2 creates just such an uncertain climate.  There can be no justification for ignoring this Executive Order.  The Commission is appointed by the Governor to serve the people and regulated industries.  When she directs those agencies to follow an Executive Directive both she and the public expect that it will be followed.  The proposals of staff and Orders 3 and 4 of the Commission defy the Executive Order with no justification.
RELIEF SOUGHT
Petitioner requests the Commission to Rescind Order(s) No. 3 and 4 under Docket A-042090 there by effectively reinstating Order No. 2.  To cancel the CR-101 investigation under Docket TC-010661 at least until the expiration of Executive Order 10-06 to permit cooperators to focus on their operations and not non-critical regulatory matters.

Submitted respectfully this 18th Day of February, 2011


___________________________


Michael Lauver


Member, Seatac Shuttle, LLC C-1077

Petitioner
Footnotes:

(1) Docket A-042090 brief of order 2 April 27, 2005
(2) Gasbuddy.con national fuel survey Feb 2009  Feb 2011
(3) Order 3 at para 3 A-042090
(4) Staff memo recommending rescinding Order 2

Anne Solwick, Director – Regulatory Services


David Gomez, Deputy Assistant Director - Transportation and Water

Roger Kouchi – Consumer Protection Staff
(5) Fuel surcharge spread sheet
(6) History of the Operating Ratio  Oct 1991

(7) Executive Order 10-06

(8) Office of Financial Management Memo Nov 17, 2011

EXHIBITS:

A.  Sample BusFuelSurcharge Spreadsheet

B. Governor’s Executive Order 10-06

C. OFM Memo to Agencies re: Governor’s Order 10-06
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