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SUMMARY

Synopsis: The Washington Utilities and Transportation Commission (Commission)
rejects the tariff sheets filed by Puget Sound Pilots (PSP) on July 29, 2025. The
Commission approves a total revenue requirement of approximately $46.6 million which
represents an annual revenue increase of approximately $2.9 million or 6.6 percent. The
Commission funds 56 pilots in rates and authorizes a distributed net income (DNI or
target DNI) of $500,559 per funded pilot, for a total DNI (TDNI) of approximately $28
million.

The Commission finds that continued use of the Average Assignment Level (AAL)
methodology to set the number of tariff-funded pilots is appropriate for ratemaking and
does not infringe on the Board of Pilotage Commissioners’ (BPC) authority to set the
authorized number of pilots. The Commission further adopts PSP’s vessel assignment
projection count of 6,971 assignments.

The Commission determines that while PSP’s comparability study has a uniform
methodology, the lack of a workload analysis, information about the target DNI for
different jurisdictions, and reliance on a single year’s worth of high traffic data fail to
demonstrate that PSP’s recommended DNI of $729,467 will result in rates that are fair,
just, reasonable, and sufficient and does not comport with the regulatory principle of
gradualism. PSP has not demonstrated that national pilots provide any greater level of
service or benefit to customers or that PSP is unable to attract and retain qualified pilots
due to unreasonably low DNI. The Commission has further concerns about such a
substantial increase to DNI because under PSP’s current pay-as-you-go retirement
program, the target DNI set by the Commission directly affects retiring pilots’ benefit
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entitlement. Consequently, the Commission adopts a DNI of $500,559 based on adjusting
the previously authorized DNI for inflation. The Commission rejects PSP’s request for a
DNI cost of living automatic adjuster while there are still outstanding concerns
regarding PSP’s retirement plan transition.

The Commission authorizes PSP’s recovery of retirement program benefits, but requires
PSP to implement its retirement plan transition within one year of this Order. Although
PSP indicates that it has not yet received approval from the Department of Labor
regarding the status of its multi-employer defined benefit plan, it states that it may
proceed without DOL approval and could transition retirement plans within a year. A
requirement for transition is necessary to avoid further accumulation of risks regarding
the current unfunded retirement system to ratepayers. The Commission reserves a
determination of prudency of the new retirement system until the system is proposed and
requires PSP to defer the costs associated with the retirement transition until the new
retirement system is implemented and brought before the Commission for review.

The Commission rejects PSP’s proposed operating margin methodology, as PSP is
unique among transportation companies regulated by the Commission, the purposes of
an operating margin do not readily apply to PSP’s operations, and PSP has not provided
comparison data to support the use of an operating margin.

The Commission determines that PSP’s transportation study is not susceptible to
reasonable review and should be rejected. The Commission further rejects PSP’s
proposed modifications to the tariff related to repositions that are tied to PSP’s
transportation study. Instead, the Commission adopts Staff’s adjustment to the current
transportation charge to account for inflation since the transportation charge was
originally set.

The Commission rejects PSP’s proposed tariff revisions assigning responsibility to pay
for third-party launch services from Port Angeles to vessels, as PSP is responsible for
launch service from Port Angeles and requiring vessels to pay for third-party launch
service and the Port Angeles charge would amount to double payment for the same
service.

The Commission adopts Pacific Merchant Shipping Association’s (PMSA) proposal to
have Commission staff conduct a workshop to investigate the rate design allocation of
tariff costs between service time and vessel tonnage. The Commission rejects the
remainder of PMSA’s proposed efficiency measures as either already contained in other
reporting requirements, conflicting with prior Commission policy determinations, or
beyond the authority of the Commission to require.
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The Commission authorizes Staff’s proposed adjustment to pilot boat fuel expenses and
requires PSP to update its fuel costs to the most recent 12-months of fuel expenses as part
of the compliance filing.

The Commission adopts Staff’s adjustment regarding pilot membership dues and licenses
fees to reflect the current number of pilots.

The Commission adopts Staff and PMSA’s recommendation to exclude consulting costs
from a prior rate case from recovery in rates.

The Commission adopts Staff’s adjustment regarding PSP’s rate case legal costs and
requires PSP to update its rate case costs to actual costs as a component of the
compliance filing in this case. Although PSP has relitigated issues determined in prior
proceedings, it has supported its arguments with new evidence and analysis, and should
be able to recover these costs.

The Commission further adopts Staff’s adjustment related to 2023 Portable Pilot Units to
remove lease expenses, as PSP is recovering the cost of those units through depreciation.

The Commission approves of the multi-party partial settlement filed by PSP and PMSA,
subject to the conditions that the settling parties update the vessel projection used to
calculate the Capital Plan Surcharge and the Pilot Boat Surcharge to align with the
vessel projection adopted by this Order and revise the Port Angeles Expense Charge to
incorporate the updated pilot boat fuel expenses based on PSP’s compliance filing.
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I. BACKGROUND

PROCEDURAL HISTORY. On July 29, 2025, Puget Sound Pilots (PSP) filed Tariff
No. 3 with the Washington Ultilities and Transportation Commission (Commission),
revising its currently effective Tariff No. 2. PSP characterizes its filing as a general rate
case (GRC). PSP’s proposed revised tariff sheets provide an effective date of August 29,
2025. Also on July 29, 2025, PSP filed testimony, proposed exhibits, and supporting
documentation related to its proposed tariff revisions. PSP proposes to increase the
organization’s revenue requirement from approximately $42.0 million to $67.2 million (a
60.0 percent increase).

On October 10, 2025, the Commission entered Order 02, Prehearing Conference Order;
Notice of Hybrid Evidentiary Hearing (Order 02). Among other matters, Order 02
granted Pacific Merchant Shipping Association’s (PMSA) Petition to Intervene.

On January 1, 2026, Commission staff (Staff) and PMSA filed responsive testimony. On
February 2, 2026, PSP, Staff, and PMSA filed rebuttal and cross-answering testimony.

On January 29, 2026, Staff filed a Motion for Leave to File Revised Testimony and
Exhibits (Motion to Revise).

On February 10, 2026, PSP filed a Motion to Strike Portions of Staff’s Cross-Answering
Testimony (Motion to Strike).

On February 17, 2026, PSP and PMSA filed a Partial Multiparty Settlement (Settlement)
and testimony supporting the Settlement.

On February 18, 2026, Staff and PMSA filed responses to PSP’s Motion to Strike.

On February 20, 2026, PSP filed a Motion for Leave to Reply in Support of Motion to
Strike (Motion for Leave to Reply).

On February 27, 2026, the Commission entered Order 03 Granting Motion to Revise;
Denying Motion for Leave to Reply; Granting in Part and Denying in Part Motion to
Strike (Order 03). Order 03, among other matters, denied PSP’s request to strike portions
of Staff’s cross-answering testimony, denied PSP’s Motion for Leave to Reply, and
authorized PSP to file surrebuttal testimony responding to portions of Staff’s cross-
answering testimony.

On March 6, 2026, PSP filed surrebuttal testimony.
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On March 9, 2026, PSP filed a Petition for Interlocutory Review of Order 03. That same
day, Staff and PMSA both filed motions to revise portions of their respective testimony.

On March 12, 2026, PSP filed an Opposition to Portions of PMSA’s Revised Testimony.

On March 13, 2026, the Commission entered Order 04 Granting Petition for Interlocutory
Review; Striking Portions of Staff’s Testimony (Order 04). Order 04 reversed Order 03’s
authorization for PSP to file surrebuttal testimony and struck PSP’s surrebuttal testimony
and portions of Staff’s cross-answering testimony.

On March 16, 2026, PSP filed a Motion for Leave to File Revised Testimony and
Exhibits.

On March 16 and March 17, 2026, the Commission held a hearing in this matter. As part
of the hearing, the Commission ruled on all of the parties’ motions for leave to file
revised testimony and exhibits. The Commission granted PSP’s March 16, 2026, motion
and granted Staff’s March 9, 2026, motion, other than for exhibits that were struck by the
Commission’s ruling in Order 04.! The Commission also granted in part and denied in
part PMSA’s March 9, 2026, motion, specifically denying PMSA’s proposed revision to
Exh. MM-14 and the proposed revision to Exh. MM-1T at page 216.? The Commission
admitted all pre-filed exhibits and cross-exhibits, with the exceptions of Exh. IC-41X,
Exh. IC-43X, Exh. AML-24X and Exh. AML-26X.°

On March 23, 2026, PSP filed Bench Exhibits 1 and 2 as requested by the Commission at
the March 17, 2026, hearing.

On March 31, 2026, the Public Counsel Unit of the Attorney General’s Office (Public
Counsel) filed a Public Comment Exhibit as Bench Request 3.*

On April 8, 2026, the Commission issued a Notice of Bench Requests 4-7 to PSP.
On April 15, 2026, PSP filed responses to Bench Requests 4-7.

On April 17, 2026, each of the parties filed post-hearing briefs.

'TR. at 40:5-15, 41:1-21.

2 TR. at 44:6 — 50:14.

3TR. at 287:7-10.

4 Public Counsel subsequently filed a revised Bench Request 3 on April 2, 2026.
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On April 22, 2026, PMSA filed a Response to Bench Request No. 5 from Puget Sound
Pilots.’

On April 24, 2026, PSP filed an Opposition to Pacific Merchant Shipping Association’s
Letter and Motion to Take Notice.

On April 28, 2026, the Commission issued Order 05 Denying Request for Official
Notice.

On May 1, 2026, each of the parties filed reply briefs.

Sheree Strom Carson, Donna L. Barnett, Byron C. Starkey, and Becca Human, Perkins
Coie LLP, represent PSP. Jeff Roberson and Cassandra Jones, Assistant Attorneys
General, Office of the Attorney General, Utilities and Transportation Division, represent
Staff.® Michelle DeLappe, Fox Rothschild LLP, represents PMSA. Alexandra Kory,
Assistant Attorney General, represents Public Counsel.”

II. DISCUSSION AND DECISION

In Washington State, marine pilotage is regulated by two separate agencies, the Board of
Pilotage Commissioners (BPC) and the Commission. The BPC is generally charged with
the administration and enforcement of the Washington Pilotage Act.® Among other
duties, the BPC establishes a comprehensive pilot training program and issues pilot
licenses.” The BPC must also “[d]etermine from time to time the number of pilots
necessary to be licensed in each district of the state to optimize the operation of a safe,
fully regulated, efficient, and competent pilotage service in each district[.]” Until
relatively recently, the BPC determined the rates charged for pilotage services. '°

> PMSA subsequently filed a Correction to Response to Bench Request No. 5 on April 23, 2026.

% In formal proceedings such as this, the Commission’s regulatory staff participates like any other
party, while the Commissioners make the decision. To ensure fairness, the Commissioners, the
presiding administrative law judge, and the Commissioners’ policy and accounting advisors do
not discuss the merits of this proceeding with the regulatory staff, or any other party, without
giving notice and opportunity for all parties to participate. See RCW 34.05.455.

7 Public Counsel’s participation was limited to filing the Public Comment exhibit in this matter.
8 RCW 88.16.035(1).

> RCW 88.16.035(1).

10 Laws of 2018, ch. 107 §§ 3-8.
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Effective July 1, 2019, the Legislature transferred the BPC’s jurisdiction over rate-setting
to the Commission.'! Pursuant to this change, the Commission is charged with
determining the rates for pilotage services.!? The Commission “shall ensure that the
tariffs provide rates that are fair, just, reasonable, and sufficient for the provision of
pilotage services.”!® The Legislature did not transfer to the Commission the BPC’s
jurisdiction over training, licensure, or other aspects of the Pilotage Act, and these
matters are properly brought before the BPC.

As mentioned above, the Commission is required to set rates that are fair, just,
reasonable, and sufficient. The Commission has previously interpreted this standard to
mean “‘rates that are fair to customers and to the Company’s owners; just in the sense of
being based solely on the record developed in a rate proceeding; reasonable in light of
the range of possible outcomes supported by the evidence; and sufficient to meet the
needs of the Company to cover its expenses and attract necessary capital on reasonable
terms.”'* In Fed. Power Comm n v. Hope Natural Gas, the United States Supreme Court
emphasized that “[u]nder the statutory standard of ‘just and reasonable,’ it is the result
reached, not the method employed, which is controlling.”'> Moreover, “[t]he economic
judgments required in rate proceedings are often hopelessly complex and do not admit of
a single correct result.”'® Any person with a substantial interest may file with the
Commission a revised tariff, and the burden of proof to show that the tariff rates are not
fair, just, reasonable, and sufficient is upon the person with a substantial interest that files
the revised tariff.!”

When setting rates for pilotage service, the Commission must include a tariff surcharge to
fund the stipend the BPC is authorized to pay to pilot trainees and to use in its pilot
training program under RCW 88.16.035.'® The Commission may also fix additional

' Laws of 2018, ch. 107 §§ 3-8. Accord RCW 81.116.020(1).
2 Laws of 2018, ch. 107 §§ 3-8.
13 RCW 81.116.020(3).

4 WUTC v. Avista Corp., Dockets UE-160228 and UG-160229, Order 06 at 47 9 79 (Dec. 15,
2016) (emphasis in original).

S WUTC v. PacifiCorp, Dockets UE-230172 & UE-210852, Order 08/06 at 55-56 § 201 (March
19, 2024) (citing Fed. Power Comm’n v. Hope Nat. Gas, 320 U.S. 591, 602 (1944) (emphasis
added)).

1 Duquesne Light Co. v. Barasch, 488 U.S. 299, 314, 109 S. Ct. 609, 102 L. Ed. 2d 646 (1989).
I7RCW 81.116.030(1), (5).
B RCW 81.116.020(4). See also RCW 88.16.035(2).
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compensation “for extra services to vessels in distress, for awaiting vessels, for all vessels
in direct transit to or from a Canadian port where Puget Sound pilotage is required for a
portion of the voyage, or for being carried to sea on vessels against the will of the pilot,
and for such other services as may be determined by the board.”!” Additionally, as an
element of the Puget Sound pilotage district tariff, the Commission may consider pilot
retirement expenses incurred in the prior year in the Puget Sound pilotage district.?°

This is the third litigated marine pilotage general rate case before the Commission. In the
first general rate case:

[T]The Commission established a rate-setting methodology for the pilotage
industry and made foundational determinations. The Commission applied
its traditional cost-of-service ratemaking methodology to the pilot
industry, determined an appropriate total revenue requirement formula,
and explained this framework at some length. The Commission also
determined that PSP’s customers are the shippers — represented by PMSA
and other industry associations. The Commission also found that because
the pilots are the equivalent of PSP’s owners and shareholders, the ability
to attract “necessary capital on reasonable terms” relates to PSP’s ability
to attract and retain pilots to perform essential pilotage service in the Puget
Sound pilotage district.?!

In the second general rate case, the Commission adhered to the rate-setting methodology
and framework established in the first general rate case, subject to some modifications
regarding calculating additional revenue.??> The Commission’s current revenue
requirement formula for pilotage provides that:

Total Revenue Requirement = Expenses + Depreciation + Interest + Total Distributable
Net Income (TDNI)??

19 RCW 81.116.020(4).
20 RCW 81.116.020(4).

2 WUTC v. Puget Sound Pilots, Docket TP-220513, Order 08 at 12 4 48 (Aug. 10, 2023) (Order
08) (citing WUTC v. Puget Sound Pilots, Docket TP-190976, Order 09 at 12, 15-18 9 43, 54-68
(Nov. 25, 2020) (Order 09)). See also Order 09 at 50-51 (“PSP similarly bears the burden of
demonstrating that compensation levels are impacting its ability to attract and retain pilots.”).

22 Order 08 at 12, 18 99 48, 65.
2 Order 08 at 17 9 63 (citing Order 09 at 16  60).
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In this formula, TDNI describes the total amount of PSP revenue available for
distribution to member pilots as compensation, and TDNI is further calculated by
determining a per pilot distributable net income (DNI) and multiplying by the number of
pilots.?* The Commission has previously found that PSP was not a rate base (or asset
investment) intensive organization and has used DNI as a form of opportunity to earn a
return for pilots, given PSP’s business structure as an association of pilots.?*> The
Commission also stated that the concept of a return on equity is not easily applied to
PSP’s operations, and that once PSP’s unrecorded liabilities are accounted for, it has a
negative equity balance that renders a rate of return variable in the revenue requirement
formula irrelevant.?

There is no serious dispute that marine pilots are highly skilled, brave, and necessary for
both safety and commerce, and represent the pinnacle of their profession.?’ This
conclusion is further bolstered by the public comments filed in this proceeding, which
illustrate the importance of capable pilots to protecting Washington’s ecology, economy,
and even treaty obligations.?® While such concerns are undoubtedly important, the
Commission’s jurisdiction with respect to pilotage is relatively narrow. As previously
explained by the Commission, “it is ultimately the BPC’s responsibility as the safety and
licensing authority to determine the appropriate manner of addressing shipping industry
practices and management of risk. It is [the Commission’s] role as the rate-setting
authority to allow for the recovery of prudently incurred costs in tariff rates and to

determine a level of fair compensation to member pilots.”?’

2 Order 09 at 179 61.

25 Order 08 at 17 9 63; Order 09 at 17 9 64 (observing “[a]lthough PSP requires an equity ‘buy-in’
for pilots joining the organization and an equity ‘buy-out’ for retiring pilots, PSP is not a capital
intensive organization.”).

26 Order 09 at 18 9 67.

27 Sisung, Exh. RLS-15 at 222 (reflecting deposition testimony of PMSA witness Dr. Cohen
stating that pilots “really are the pinnacle of their profession.”); Viso, Exh. JJV-1T at 36:18 —
37:4; Order 08 at 13 9 52 (“There is essentially no dispute in the record as to the importance of
pilots to both safety and environmental protection.”).

28 See, e.g., Response to Bench Request No. 3, Attachment A at 24-25 (discussing the importance
of pilotage in upholding treaty obligations under the Treaty of Point Elliot). See also, Response to
Bench Request No. 3, Attachment A at 2-3 (acknowledging the “essential role PSP plays in
maintaining safe and secure navigation in the region.”).

2 Order 08 at 40 9 140.
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A. TDNI

As previously mentioned, TDNI reflects a multiplication of the number of pilots by the
per pilot DNI. We begin with determining the number of pilots to fund in the tariff,
followed by the per pilot DNI.

i.  Number of Pilots to Fund

PSP argues that the Commission should set the number of funded pilots at 60, the same
number as the currently authorized pilot licenses set by the BPC.?° PSP suggests that
funding less than the BPC’s authorized number of pilot licenses would intrude into areas
of safety and efficiency that are within the purview of the BPC.*! PSP contends that the
BPC’s process for authorizing 60 pilots was reasonable and suggests that funding the
authorized number of pilots is consistent with the Commission’s determination in Order
08 regarding the number of pilots funded by the tariff.>? PSP further argues that the
Commission should not continue to use an Average Assignment Level (AAL) method in
its analysis of the number of pilots because the historical data that underpins the AAL
methodology does not reflect the BPC’s 2024 determination to set the Target Assignment
Level (TAL) at 123 and use of the AAL would exceed the current Target Assignment
Level, or TAL.?? PSP maintains that the Commission should decline PMSA’s proposed
TAL of 129 because the BPC did not agree with PMSA’s suggestion that the TAL should
be adjusted to include five percent callbacks, and should similarly reject PMSA’s
proposed number of pilots based on that proposed TAL calculation.** PSP also asserts
that the BPC’s TAL of 123 exceeds assignment levels for some neighboring pilotage
groups and that funding the maximum number of pilots authorized by the BPC “is a

30 PSP further recommends that, if the BPC changes the number of authorized pilots before the
Commission issues its Order in this case, the Commission should adopt that number. PSP Brief at
21-22 9 50.

31 PSP Brief at 21 4 49; PSP Reply Brief at 12-13 9 27.

32 PSP Brief at 22-23 49 50-52 (citing Order 08 at 45-47 99 158, 164); PSP Reply Brief at 28-29 q
65; Carlson, Exh. IC-08. See also PSP Brief at 23 4 53; Carlson, Exh. IC-1T at 31:3-15 (stating in
part “PSP request the Commission fund 60 pilots, which is the number of pilots authorized by the
BPC. This is consistent with the Commission’s approach in Docket TP-220513.”).

33 PSP Brief at 24 4 56; PSP Reply Brief at 12 9 26. See also Carlson, Exh. IC-1T at 36:10-18.
The TAL is set by the BPC and was recently used by the BPC to increase the number of
authorized pilot licenses to 60. Response to Bench Request No. 3, Attachment A at 23-24.

34 PSP Brief at 24 9 56.
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reasonable recognition of the safety targets set by the BPC,” suggesting that anything less
results in underfunding and shifting financial burden to the pilots.*

Staff recommends that the Commission fund 56 pilots based on the AAL methodology
used in the two previous rate cases. Staff maintains that the Commission should continue
to use a range of reasonableness to set the number of pilots to be funded by the tariff,
with the floor being the number of currently licensed pilots and the ceiling the maximum
authorized number of pilots set by the BPC.® Staff argues that the Commission should
determine an AAL of 140.6 assignments based on an averaging of assignment data
reported by the BPC from 2022 to 2024.7 Using the rate year vessel assignment
projection provided by PMSA, Staff then calculates a need for 50.5 pilots, including an
additional administrative pilot, and adjusts that recommendation to 56 pilots, the floor of
Staff’s range of reasonableness for number of pilots to fund based on the actual number
of currently licensed pilots.>® Staff argues that the Commission should continue to use its
prior AAL methodology, with a floor and ceiling based on the actual number of licensed
pilots and the maximum number of authorized pilot licenses, respectively, reasoning that
the methodology relies on a known and measurable calculation on which to base pilot
numbers and represents a fair valuation of pilotage service to vessels.*’

PMSA recommends that the Commission fund 56 pilots based on the previous AAL
methodology. PMSA argues that the Commission should adopt an AAL of 137.3 based
on data from 2022 to 2025 and a vessel projection figure of 6,972, resulting in a need for
51.77 pilots, including an administrative pilot, which PMSA then adjusts up to 56 pilots
based on the number of currently licensed pilots.*” PMSA further contends that the
Commission should reevaluate its approach to establishing the minimum and maximum

35 PSP Brief at 24-25 4 57 (citing Carlson, Exh. IC-16Tr at 61:1-11); PSP Reply Brief at 13 9 28.

36 Staff Brief at 11 9 26; Sevall, Exh. SS-1Trr at 13:7-11. The Commission notes that Staff argues
in briefing that its analysis shows a need for 52.85 pilots, based on PSP’s original vessel
projection of 7,289. See Sevall, Exh. SS-3. While this was the result proposed in Sevall’s
response testimony, Sevall subsequently updated his analysis to use PMSA’s vessel projection of
6,962. See Sevall, Exh. SS-12. However, in response to Bench Request No. 6, PSP has updated its
vessel projection to 6,971, such that, regardless of which party’s vessel projection is used, the
results of Staff’s analysis would still result in a recommendation to fund 56 pilots, the floor of its
proposed range of reasonableness.

37 Sevall, Exh. SS-3, Exh. SS-12.
38 Sevall, Exh. SS-12.
39 Staff Brief at 11-12 9 25, 27; Sevall, Exh. SS-1Trr at 13:13 — 14:10.

40 PMSA Brief at 7-8 99 16-19; Moore, Exh. MM-1Tr at 148:1-12, 150:24 — 151:26, Exh. MM-
27, Exh. MM-28r.
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number of pilots funded by the tariff by using a five-year AAL analysis, plus an
additional administrative pilot, if the results of this analysis are either lower than the
number of currently licensed pilots or higher than the authorized number of licenses.*!
PMSA also suggests that the Commission should set the number of pilots so that the
average assignments per pilot is higher than 123 assignments, based on PMSA’s
recommended vessel projection of 6,972.4?

PMSA asserts that PSP’s proposal to fund 60 pilots is unreasonable based on prior pilot
workloads and the vessel projection for the rate effective period and is inconsistent with
PSP’s method proposed to the BPC to set the TAL in 2024.** PMSA maintains that the
Commission should also reject PSP’s arguments in favor of funding 60 pilots because
those arguments are grounded in safety and licensing concerns, which are within the
purview of the BPC, whereas the Commission is an economic regulator.** PMSA states
that throughout this proceeding, the number of actually licensed pilots has consistently
been 56, and funding 60 pilots in the tariff would require the Commission to rely on
estimates that are not known and measurable.* PMSA also argues that abandoning the
AAL methodology would remove considerations of service level from the determination
of the number of pilots to fund, resulting in pilot inefficiency at the expense of
ratepayers.*® PMSA further suggests that the Commission consider a revenue per
assignment (RPA) metric in evaluating the sufficiency of the revenue requirement,
because PMSA’s analysis indicates that pilots are receiving more compensation for fewer
assignments.*’

Commission Decision

The Commission authorizes funding for 56 pilots in the tariff pursuant to its prior AAL
methodology. As will be discussed further below, the Commission accepts PSP’s revised
vessel projection calculation of 6,971 vessel assignments.*® The Commission further
agrees with Staff’s recommendation regarding the calculation of the average assignments

4l PMSA Brief at 22 9 56; Moore, Exh. MM-1Tr at 213:4 — 214:9.

42 PMSA Reply Briefat 5 9 12.

4 PMSA Brief at 20-21 99 50-53.

4 PMSA Brief at 21-22 99 54-55; Moore, Exh. MM-1Tr at 155:15 — 157:10.

45 PMSA Reply Brief at 4-5 9 10-11.

46 PMSA Reply Brief at 5-6 9 13-15.

47 PMSA Reply Brief at 6-8 9 17-19; Moore, Exh. MM-1Tr at 202:19 —206:21, Exh. MM-40r.
48 PSP Response to Bench Request No. 6.
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based on BPC reported data for 2022-2024, resulting in an AAL of 140.6.%° Dividing the
vessel projection by the AAL indicates that the tariff should fund 49.58 pilots, which
should be increased by one additional pilot to reflect PSP’s president as an administrative
pilot to 50.58, and round up to 51 pilots in the interest of administrative efficiency.
However, because this figure is lower than the currently licensed number of 56 pilots, the
Commission increases the number of funded pilots to 56.°° The Commission further
declines to reopen the record in this proceeding to accept additional evidence regarding
the number of licensed pilots. As noted in Order 05, the evidentiary record generally
closes on the last day of hearing unless the Commission rules otherwise, and due process
requires that there be a logical point at which the record closes so that the Commission
can perform its regulatory function.>!

To the extent that PSP implies that the Commission modified its fundamental
methodology to determine the number of pilots to fund in Order 08 by relying on the
number of authorized pilots by the BPC, PSP is mistaken. Rather, the Commission
largely reaffirmed the approach that it took in Order 09 to calculate the number of funded
pilots:

In this case, we again emphasize the Commission’s limited role as the
economic regulator of pilotage services. Although the facts and
circumstances may vary over time, rate-setting proceedings should support
the provision of pilotage services deemed necessary by the BPC. By
determining the number of funded pilots based on an averaging of
recent pilot assignments, the Commission determines PSP’s additional
annual revenue requirement and provides reasonable compensation to
pilots without intruding into areas properly reserved for the BPC.>?

The Commission further agreed with Staff’s analysis that “arrived at 56 funded pilots
using monthly AALs during the test year, and then used the projected rate year vessel
assignments to calculate the required number of pilot FTEs.”>* While the Commission

4 Sevall, Exh. SS-12.

50 Carlson, Exh. IC-1T at 35:11 (“PSP currently has 56 active and licensed pilots.”); PSP
Response to Bench Request No. 5 (noting that PSP may enter the rate year with 59 licensed pilots
“if federal credentialing resumes.”).

SUWUTC v. Puget Sound Pilots, Docket TP-250574, Order 05 at 3-4 49 9-10 (April 28, 2026).

52 Order 08 at 45 9 158 (emphasis added). See also Order 09 at 70-71 9 234 (noting the BPC had
set the maximum number of pilots at 56 and the Commission’s determination to fund 52 pilots).

53 Order 08 at 45 9 160.
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did adjust its prior methodology from Order 09 that used a five-year average by using a
single year’s worth of data, it did so in order to avoid normalizing the impact of the
COVID-19 pandemic.>* The Commission acknowledged that 56 pilots was the maximum
number of pilot licenses authorized by the BPC, however, the Commission clearly did not
use that fact as the basis for its decision:

The same result [of funding 56 pilots] can be reached by using data only
from 2021 and 2022, which does not include the abnormally low vessel
traffic from 2020 or rely on data from 2017 and 2018 that reflects less
stringent rest rules. In 2021, 52 pilots completed 6,953 assignments, which
provides an AAL of 133.7. If the total number of 7,483 vessel assignments
from 2022 are divided by this same AAL of 133.7, this would result in
55.9 funded pilots. The Commission rounds this upward to 56 for the sake
of reasonableness, administrative simplicity, and consistency with the
number of pilots authorized by the BPC.>?

While the Commission respects the BPC’s process for setting a TAL, it is clear that the
TAL is not an enforceable requirement in the same manner as pilot rest rules.>® At
hearing, Captain Carlson testified that there is no penalty to either a pilot or PSP if a pilot
performs more assignments than the BPC TAL.>” Therefore, the concerns that
underpinned the modifications in Order 08 are not present in this rate case.

The Commission also rejects PSP’s assertions that declining to use the TAL of 123 to
determine the number of funded pilots infringes on the authority of the BPC for several
reasons. First, the Commission’s use of the AAL method does not actually change any of
the determinations of the BPC or otherwise affect the BPC’s regulatory authority over
pilotage safety and efficiency. In Order 09, the Commission clarified that by using the

% Order 08 at 45 9§ 159.

55 Order 08 at 46 4 163. See also Order 08 at 56-57 4 164 (“Our adjustment to the number of
licensed pilots, based on an averaging of recent pilot assignments, reflects not merely the
known and measurable increases in the actual number of working pilots but the workload that the
actual working pilots are expected to perform.”)(emphasis added).

36 See WAC 363-116-081.

57 Carlson, TR. at 184:18-21 (“Commissioner Doumit: Is there any penalty to a pilot or to PSP if a
pilot performs more assignments than the BPC target assignment level? Captain Carlson: No.”).
See also Carlson, TR. at 168:13-15 (“But the 123 [TAL], the [BPC] has said it’s a target to be
met, not exceeded. Now, it is exceeded often, but it is a target to be met.”)(emphasis added).
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AAL method, the Commission does not “determine a TAL or otherwise evaluate a safe
9958

assignment level for pilots.
Second, and relatedly, the Commission and BPC have different regulatory purposes, and
the Commission adopted the AAL methodology in part because “calculating the revenue
requirement based on this figure ensures that the number of pilots represents a fair
valuation for the pilotage services provided to vessels.”>® While the BPC considers safety
and efficiency in setting the TAL and number of pilots, the record does not indicate that
the BPC consider the valuation of pilotage services to its customers as part of its
process.®

Third, the Commission’s process ensures that the number of funded pilots is based on
currently known and measurable data based on the record developed in this proceeding,
which incorporates new information gathered following the BPC’s 2024 determination
regarding the TAL, such as an updated vessel projection. ¢!

Fourth, the Commission’s use of the actual number of pilots as the minimum number of
pilots to fund, and the authorized number of licenses as the ceiling prevents intrusion into
areas properly left to the BPC.%? For the same reason, the Commission declines PMSA’s
suggestion that it set a new minimum or maximum number of pilots to fund based strictly

58 Order 09 at 24-25 9 86.

3 Order 09 at 27 9 93. See also Order 09 at 24-25 9 86 (“The BPC is charged with determining
the number of pilots necessary for safe, efficient pilotage service, and the Commission is charged
with setting rates for these pilotage services.”).

60 Carlson, Exh. IC-16Tr at 56:13-15 (“The BPC has now set a target assignment level for pilots.
PSP therefore supports funding a level of pilot staffing and work consistent with what has been
determined to be safe and efficient by its safety regulator.”).

1 Order 08 at 56-57 9§ 164. See also Order 08 at 14 9 56 (“[A] general rate case before the
Commission is an opportunity to recover actual costs, not to determine what the scope of pilotage
services should be or to recover costs that are not known and measurable. It remains PSP’s
burden to prove the need for any rate increases before the Commission.”).

62 Order 09 at 25 9 88 (We agree with Staff that PSP’s proposal of funding 61.6 FTE pilots, based
on a TAL of 118, infringes on the BPC’s statutory authority to determine the number of pilots
necessary for safe and efficient service. Because we do not have evidence that the BPC will
authorize additional pilots, PSP’s proposed adjustment does not reflect a known and measurable
expense.”). To the extent that PSP argues that not using the BPC TAL to set the number of pilots
would infringe on the BPC’s authority, the use of the actual number of licensed pilots as the
minimum number of pilots to fund guards against infringement in the same manner that using the
authorized number of licenses as the maximum number of pilots to fund.
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on an AAL calculation.® Finally, the AAL will, over time, trend toward the BPC’s TAL
as additional pilots are licensed and provided that PSP is successful in efficiently
managing its workload, which is in the interest of gradualism and avoiding rate shock.

The Commission declines PMSA’s invitation to use RPA as proposed in this proceeding.
As expressed in Order 08, the Commission is hesitant to adopt an efficiency metric that
may create incentives or disincentives that conflict with the BPC’s mission as the safety
and efficiency regulator of pilotage.®* The record in this proceeding shows that the BPC
is involved in evaluating efficiency issues related to pilotage.®> Additionally, PSP
persuasively responds to this assertion, noting that PMSA’s analysis regarding RPA does
not appear to take into account that rates for pilotage service were increased in 2023.6°
Finally, the Commission hesitates to treat all assignments as essentially equal, in the
manner that PMSA presents, because the tariff provides different rates for different
classes of vessels, such that variations in RPA can be attributable to differences in vessel
mix for a given year.®’

ii. DNI

PSP recommends that the Commission set a per pilot DNI of $729,467 based on its
national pilot salary comparison study done by Lane Sisung. PSP’s comparison study
draws on public salary information available for 22 different pilotage associations,
consisting of roughly half of all the American Pilots’ Association members.®® Sisung’s
study produces a range of average compensation from $729,467 to $643,855, which
Sisung updates in his rebuttal testimony to $782,989 to $636,346.% Also on rebuttal,

8 The Commission similarly declines to adopt PMSA’s suggestion that “the Commission should
avoid any pilot count yielding an imputed AAL below 123.” PMSA Reply Briefat 5 4 12. It is
unclear from PMSA’s argument how this would be implemented, given that the AAL calculation
involves a review of past vessel movements. Additionally, the AAL has a different regulatory
purpose from the TAL, as the AAL is for rate-setting purposes only. Order 09 at 24-25 9 86.

64 Order 08 at 85 4 321.

65 Carlson, Exh. IC-08 at 14 (“[Chair Tonn] had talked about efficiency analysis with Bettina, and
they will report back with some of those discussions, including looking at three categories of
work: direct, indirect, operational — she noted this was based on a laboratory staff process, which
has some surprising similarities to the way shipping worked.”).

% Carlson, Exh. IC-16Tr at 88:10-15.
7 Puget Sound Pilotage District Tariff No. 2 Item 300.
% Sisung, Exh. RLS-4 at 1, 29.

8 Specifically, Sisung identifies $729,467 as the per pilot average annual cash and benefits
compensation, excluding pensions, $681,608 as the per pilot by pilot association average annual
cash and benefits compensation, excluding pensions, $690,159 as the per pilot average annual
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Sisung provides additional comparison analysis specific to West Coast pilotage district
salaries, based on the same data as his national comparison.’® PSP also recommends that
the Commission approve an automatic cost of living adjustment (COLA) mechanism in
the tariff related to DNL ™!

PSP argues that its study demonstrates that its members are among the lowest paid pilots,
despite the fact that pilots in different pilotage districts generally perform similar work.”
PSP notes that Staff expressed support for relying on the compensation study and
incorporated its data into its own DNI analysis and recommendation.” PSP’s study
consists only of actual DNI distributions to pilots from the most recently available year,
rather than comingling data regarding authorized DNIs, includes locational and consumer
price index (CPI) adjustments, and excluded outlier data.” PSP asserts that the
methodology used in its comparison study reasonably tracks Staff’s suggested approach
to such a comparison in Staff’s pilotage workshop presentation.’”> PSP further maintains
that its study’s increased scope of data has remedied the deficiencies that led the
Commission to decline to rely on the comparison study that was offered in the first
pilotage rate case as insufficiently representative of national pilotage salaries.’®

PSP states that Commission precedent supports the reliance on the comparison study to
establish a reasonable salary. For example, PSP argues that the Commission has
previously established salaries by “author[izing] an owner/executive a salary that is
comparable to a competitive or prevailing compensation for the type or types of services
the owner-operator performs.””’ PSP contends that the Commission has recently

cash compensation, and $643,855 as the per pilot by pilot association average annual cash
compensation. Sisung, Exh. RLS-04 at 3. On rebuttal, Sisung updates these numbers to $782,989
as the per pilot average annual cash and benefits compensation, excluding pensions, $672,165 as
the per pilot by pilot association average annual cash and benefits compensation, excluding
pensions, $745,089 as the per pilot average annual cash compensation, and $636,346 as the per
pilot by pilot association average annual cash compensation. Sisung, Exh. RLS-5T at 77:8-9.

70 Sisung, Exh. RLS-05 at 79:1-15, Exh. RLS-06, Tab 5.

"1 PSP Brief at 25 4 59; LaRue, Exh. AML-1T at 17:9 — 19:20, Exh. AML-7.
2 PSP Brief at 9-10, 14-16 9 24, 33-36; Viso, Exh. JJV-1T at 13:13 — 24:15.
3 PSP Brief at 10 49 25-26.

4 PSP Brief at 10-11 927, Sisung, Exh. RLS-4 at 1-3, 11.

> PSP Brief at 11 9 28 (citing Cohen, Exh. SC-06 at 24-25).

76 PSP Brief at 12 9 29 (citing Order 09 at 44 § 143).

"TPSP Brief at 12-13 § 31 (citing WUTC v. Rainier View Water Co., Docket UW-010877, 6™
Supp. Order at 12-13 94 49-53 (July 12, 2002)). See also PSP Brief at 12-13 31 fn. 71.
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approved of reliance on third party surveys to establish the reasonableness of
compensation increases.’® PSP further states that PMSA’s witness Cohen has also
previously compiled a salary survey in Florida and that other jurisdictions are required by
law to consider comparable pilotage districts and rates.”” PSP maintains that, even
acknowledging the commonalities of pilotage work, the Puget Sound pilotage district is a
large district with complex characteristics and requirements that additionally warrant an
increase to DNI.% PSP also relies on the passage of SB 5150 in 2005 to support its
assertion that pilot DNI should be set at a sufficiently high amount to attract pilots
nationally, as lower DNI makes it more difficult to attract and retain diverse pilot
candidates.®!

PSP acknowledges that its requested DNI increase is substantial, a more than $250,000
increase over the previously approved DNI, but asserts that such an increase is warranted
because PSP’s DNI was frozen for several years and the Commission did not sufficiently
increase DNI in previous rate cases, causing PSP’s DNI to lag behind other districts.%?
PSP argues that shipping customers have received “significantly discounted services for
several years,” due to the previous pilotage tariff freeze and the Commission’s historical
average method used to set prior rates, suggesting that PSP’s DNI may fail to keep pace
with inflation.®? PSP further contends that Staff has testified that the historical average
approach used in prior cases is no longer appropriate to use for setting DNI “when more
robust benchmarking evidence is available,” and notes that Staff opines that use of
average historical DNI will result in cyclically lower DNI.** PSP maintains that use of
historical averages is also unreasonable because PSP has not earned its authorized TDNI
for several years, including between 2021 and 2025, furthering downward pressure on
DNI when relying on historical averages.®’

8 PSP Brief at 12-13 § 31; WUTC v. Cascade Natural Gas Corp., Docket UG-200568, Order 05
at 60-61 99 204-05 (May 18, 2021); WUTC v. Avista Corp. d/b/a Avista Utilities, Dockets UE-
240006 & UG-240007, Order 08 at 196-97, 199 99 694-95, 705 (Dec. 20, 2024).

7 PSP Brief at 13-14 9 32; Sisung, Exh. RLS-14.

80 PSP Brief at 15-16 9 37; Viso, Exh. JJV-1T at 25:2 — 28:135.

81 PSP Brief at 16 q 38; Carlson, Exh. IC-1T at 25:16 — 28:13, Exh. IC-04.
82 PSP Brief at 17 9 39.

8 PSP Brief at 17 q 40.

8 PSP Brief at 17-18 § 41.

85 PSP Brief at 18 9 42; Carlson, Exh. IC-16Tr at 21:8-10.
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PSP maintains that the Commission should reject PMSA’s proposed approach to DNI
based on the use of historical DNI averages. PSP strongly disagrees with PMSA’s
recommended DNIs, as using either a three-year or four-year historical average results in
a decrease to the currently authorized DNI, which PSP argues is exacerbated when
considering PMSA’s other proposals in this case.®¢ PSP criticizes PMSA’s analysis for
relying on historical DNI with CPI adjustments, even though PSP was not earning its
target DNI, and for including DNI from 2021 in its averaging, despite the impacts to DNI
during the Covid-19 years and the Commission’s exclusion of 2021 DNI in Order 08.%’
PSP maintains that PMSA’s approach focuses too narrowly on whether PSP is able to
attract and retain qualified pilots and that the Commission should not rely on Bureau of
Labor Statistics data related to the 90" percentile of Washington Captains, Mates, and
Pilots.®® Finally, PSP contends that PMSA has not acknowledged concerns regarding the
availability of new pilot candidates to replace retiring pilots and disagrees with PMSA’s
proposed TDNI per assignment metric.*

Staff recommends that the Commission set a per pilot DNI of $641,587. Staff explains
that while it used a five-year historical average of DNI to set a fair, just, reasonable, and
sufficient pilot DNI in the first pilotage rate case, it did so based on the insufficient
evidence supporting PSP’s comparability study.”® However, Staff does not support the
continued use of the historical average method where the record contains a reasonably
supported salary survey, because continued use of the historical average method will
result in lower DNI than previously authorized.”! In this case, Staff asserts that the
comparison study provided by PSP is credible and reasonable and states that the
Commission should rely on the study for the purpose of setting pilot DNI.*?

Staff raises some concerns with PSP’s compensation study, such as the fact that some
districts have older financial disclosures, not all of the statements are audited, and the

8 PSP Brief at 18 § 42; LaRue, Exh. AML-12.
87 PSP Brief at 19 99 44-45; Moore, Exh. MM-1Tr at 157:23 — 158:21, Exh. MM-29.

88 PSP Brief at 19-20 9 46; Carlson, Exh. IC-16Tr at 33:1 — 36:12 (arguing that PMSA has not
shown that Washington captains, mates, and pilots are comparable to pilots for purpose of salary
comparison), Exh. IC-24, Exh. IC-25.

8 PSP Brief at 20-21 9 47; Moore, Exh. MM-1Tr at 202:19 — 204:24, Exh. MM-40r.
% Staff Brief at 9-10 4 21-22.

o1 Staff Brief at § 22; Sevall, Exh. SS-1Trr at 7:11 — 8:6.

%2 Staff Brief at 10 4 23; Sevall, Exh. SS-1Trr at 8:7-11, 9:7-20.
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study has no workload comparison.”® However, Staff acknowledges that workload data
may not exist, and recommends that the Commission utilize the study in setting a DNI.%*
Staff contends that PSP’s study “comes from publicly available data, represents about 50
percent of licensed pilots, and uses a consistent method to adjust financial information for
time and location.”®® Relying on PSP’s study, Staff calculates a range of reasonable DNI
from $500,559, representing a CPI adjusted prior DNI, to $814,308, the simple average
of PSP’s study results plus one standard deviation.”® Staff further refines its analysis to
give greater weight to West Coast pilotage information, resulting in a further range of
$606,069 to $667,768, which it relies on to support its specific DNI recommendation
discussed above.”’ Staff maintains that its DNI recommendation is fairer overall because
it avoids using the historical average method and results in a smaller impact to PSP’s
customers than PSP’s proposed DNI, while still being within the range of
reasonableness.”®

PMSA recommends that the Commission set a per pilot DNI of $436,893, advancing four
arguments. First, PMSA asserts that the Commission should continue to apply the “attract
and retain” standard that it has applied in the previous two rate cases, stating that DNI is
sufficient if the record demonstrates that PSP is able to actually attract and retain
qualified pilots.” PMSA maintains that in the first pilotage rate case, the Commission
found that historical compensation levels had been sufficient for PSP to attract and retain
qualified pilotage candidates, and that in the second rate case, that evidence of sufficient
applicants was more persuasive than PSP’s salary study.!°” PMSA contends that relying
on a salary survey, rather than evidence of a pilotage grounds’ ability to attract and retain
qualified pilots, leads to constant increases in pilotage salary that does not simulate

competitive markets. '°!

%3 Staff Brief at 10 4 23; Sevall, Exh. SS-1Trr at 8:13 — 9:5.

%4 Staff Brief at 10 4 23; Sevall, Exh. SS-1Trr at 9:7-10, 10:11 — 11:4.
% Sevall, Exh. SS-1Trr at 9:16-20.

% Staff Brief at 10 9§ 23; Sevall, Exh. SS-1Trr at 11:6-10.

%7 Staff Brief at 10 9§ 23; Sevall, Exh. SS-1Trr at 11:12-19, Exh. SS-5r.
% Staff Brief at 10 9 23.

9 PMSA Brief at 23 9§ 59.

100 PMSA Brief at 23-24 99 60-61.

101 PMSA Brief at 24  62.
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Second, PMSA argues that the record demonstrates that current pilot compensation is
sufficient, as demonstrated by the number of applicants for the 2024 pilotage exam and
high pilot retention in PSP.!2 PMSA claims that PSP’s representations that it will grow
from 56 pilots to 60 pilots provides prima facie evidence that PSP is becoming more
attractive to prospective pilots.!'%

Third, PMSA contends that evidence of comparable salaries is irrelevant to determining
pilot DNI because the record establishes that the current DNI is sufficient to attract and
retain pilots. PMSA states that the Commission is not specifically required to consider the
DNI of pilots in other pilotage grounds as comparators, and that the Commission should
only consider comparability evidence based on its relative reliability and relevance in a
specific proceeding. ! PMSA contends that if the Commission determines that rates are
sufficient for the PSP pilots through evidence of local market conditions, then further
evidence regarding national pilot salaries and averages serves no purpose. !> PMSA
further asserts that the number of example applicants for 2024, who would have known
that 2022 DNI was $339,729 and 2023 DNI was $346,962, indicates that $346,962 was a
sufficient income level of pilots in 2024.'% PMSA maintains that the PSP’s
comparability studies in the prior two rate cases were irrelevant and that the Commission
should view the current study as irrelevant because prior conditions support a conclusion
that rates have been sufficient.!?’

Finally, PMSA criticizes PSP’s salary comparison study in several respects. PMSA
argues that PSP did not include its “UTC-adjusted actual 2024 net pilot income” in its
study, suggesting its absence makes the study inaccurate.!°® PMSA further maintains that
PSP should have included an adjustment to its Average Annual Compensation per Pilot
(Cash and Benefits, Excluding Pension) calculation to include the value of PSP’s Pension

102 PMSA Brief at 9 64; Moore, Exh. MM-11; Royer, Exh. JR-02.

103 PMSA Brief at 24-25 9 65; PSP Response to Bench Request No. 5.

104 PMSA Brief at 25 9 66 (citing Order 09 at 43 § 141; Order 08 at 31-32 9 117).
105 PMSA Brief at 25 9 66.

106 PMSA Brief at 27 9 69. See also PMSA Brief at 26-27 {9 67-68 (discussing Commission
findings related to Order 09 and Order 08, respectively).

107 PMSA Brief at 27 9 70.
108 PMSA Brief at 28 9 73; Moore, Exh. MM-1Tr at 161:24 — 162:3 (citing Order 08 at 36 9 130).
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expense, which according to PMSA would increase per pilot DNIL.'% PMSA also claims
that PSP’s study does not attempt to value PSP’s medical coverage amounts, suggesting
that this omission affects the uniformity of the study’s methodology.'!’

PMSA contends that PSP’s study did not define and apply a uniform methodology to all
pilotage districts. PMSA further asserts that PSP has not provided a “detailed explanation
as to how each of the identified pilot districts operations are comparable to PSP
operations.”!!! Relatedly, PMSA states that PSP’s study lacks evidence regarding
specific vessel traffic data, including data related to vessel mix, as well as other
operational details such as workload hours, training program information, assignment
types, terrain, and geography.''> PMSA suggests that there are meaningful differences in
vessel traffic mix which show that different pilotage grounds have distinct characteristics,
and additionally criticizes PSP for including data related to Lake Charles in its study as
an outlier.!!> PMSA also argues that PSP’s study does not use consistent data because it
draws on financial information from different years.!!*

PMSA additionally asserts that PSP should have used regional CPI adjustments, rather
than a national CPI adjustment, as regional CPI adjustments may have meaningful
variability relative to the national adjustment.!!> PMSA maintains that PSP’s errs by
using a single cost of living adjuster based on Seattle because PSP pilots live in places
other than Seattle.!! PMSA also contends that CPI should not be used to adjust national
pilot incomes because CPI is a poor metric for evaluating inflation for high income
earners such as pilots and pilot incomes tend to change over time unlike fixed salaries.!!”

On reply, PSP maintains that its recommended per pilot DNI of $729,467 is reasonable
and that the Commission should reject PMSA’s challenges to the compensation study.

109 PMSA Brief at 29 ] 74 (arguing that if the approximately $6.5 million in pension costs were
excluded from the compensation study, it would have increased per pilot DNI by an additional
$116,117).

110 pPMSA Brief at 29-30 9§ 75.

T PMSA Brief at 31-32 99 76, 79 (citing Order 08 at 33 9 120).

112 PMSA Brief at 31-32, 35-36 9 80, 88-89; Cohen, Exh. SC-1Tr at 7:16 — 8:9.
113 PMSA Brief at 32-33 q 81; Cohen, Exh. SC-4.

114 PMSA Brief at 33 99 82-83.

115 PMSA Brief at 34 4 85; Cohen, Exh. SC-1Tr at 13:5-18.

116 PMSA Brief at 34 9 86; Cohen, Exh. SC-1Tr at 14:1-13.

117 PMSA Brief at 34-35 9 87; Cohen, Exh. SC-1Tr at 12:13 — 13:3.
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PSP argues that it has provided substantial supporting financial information to support its
compensation study.'!® PSP disagrees that providing a Commission adjusted DNI was
necessary, stating that doing so would have conflicted with the study’s design and
method.!!” PSP further contends that its study applied a uniform methodology across
pilotage districts nationally, as all pilots are reasonably comparable, while making further
adjustments to account for the year of the financial data, location, and outliers. '?°

PSP states that it did not include vessel traffic data and vessel mix in its study because
such data is difficult to collect in a standardized format, and that attempting to include
such data would have resulted in a less reliable study or a study with a smaller sample
size.!?! PSP asserts that PMSA’s generalized assertions about comparability based on
vessel traffic do not undermine the credibility of the study, and suggests that PMSA’s
focus on certain vessel types, such as tankers, do not indicate whether or how DNI should
be adjusted based on the data.!??> PSP further argues that PMSA’s evidence regarding
tankers travelling to Seattle does not capture the full scope of tanker assignments
performed by PSP.!'?* PSP also argues that, similar to vessel mix, its study appropriately
excluded workload hours because the limited availability of such information would have
compromised the uniformity of its study.!?* PSP further suggests that the record indicates
that PSP’s current target assignment level exceeds some other pilot groups and that those
pilot groups have a higher DNI.!%

PSP maintains that the study did not ignore regional differences in cost of living, because
the study appropriately used a national CPI adjustment to normalize financial data from
different years and further adjusted that data to reflect value relative to Seattle cost of
living.'2® PSP further notes that PMSA’s witness, Dr. Cohen, used a similar methodology

118 PSP Reply Brief at 2 9 7; Sisung, Exh. RLS-4, Exh. RLS-4 Appendix C, Exh. RLS-5T at 49:9-
19, Exh. RLS-6.

119 PSP Reply Briefat 2 9 8.

120 pSP Reply Brief at 2-4 99 9, 11; Sisung, RLS-4 at 7; 23-26.

121 PSP Reply Brief at 3-4 q 10; Sisung, RLS-5T at 50:8 — 51:13.

122 PSP Reply Brief at 3-4 9 10.

123 PSP Reply Brief at 3-4 q 10; Cohen, Exh. SC-4; Carlson, Exh. IC-32r.
124 PSP Reply Briefat 5 9 13.

125 PSP Reply Brief at 5 9 13; Carlson, Exh. IC-08 at 13, Exh. IC-16Tr at 61:1-17, Exh. IC-30 at
11, Exh. IC-31 at 23.

126 PSP Reply Brief at 4-5 9 12.
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in preparing a 2024 Florida report comparing pilot income.'?’ PSP also asserts that the
Commission should afford Dr. Cohen’s criticisms of PSP’s study little weight, based on
his testimony in prior proceedings concerning the comparability of pilot DNI, and instead
determine that his statements support PSP’s methodology.'?® Additionally, PSP argues
that its study does not create an upward spiral of DNI by considering national averages,
but rather reflects how other jurisdictions have addressed pilot compensation and
provides a point of comparison by providing market data regarding pilot DNI.!?*

PSP contends that PMSA refuses to acknowledge the improvements that PSP has made to
its compensation study relative to the first two pilotage rate cases, that PSP’s study is
evidence of competitive market data for pilotage DNI, and that the Commission should
consider the study in determining a fair DNI rather than waiting for evidence of pilotage
failure.!3® PSP further claims that evidence of the number of pilot applicants is not as
relevant an indicator of the health of the pilotage system as the number of licensed pilots,
and that PSP has consistently lagged behind its authorized number of pilots.!3! PSP
asserts that the Commission should consider not only whether DNI is sufficient to attract
and retain pilots, but also whether the DNI will allow PSP to compete for new candidates
at a national level to replace anticipated retirements. '3

PSP asserts that the record demonstrates that PSP is not adequately attracting pilots
nationally due to low DNI.!3? PSP argues that the pilots are not in competition with other
maritime professionals in the Puget Sound region, and that in evaluating whether rates are
sufficient to attract and retain pilots, the Commission should prioritize whether a pilot
candidate would consider PSP’s pay and benefits competitive relative to other pilotage
districts.!** While PSP notes that Staff also recommends that the Commission give
weight to PSP’s study, it disagrees with Staff’s DNI recommendation that is based on
weighing DNI from West Coast pilotage districts rather than an unweighted national

127 PSP Reply Brief at 4-5 9 12; Sisung, Exh. RLS-14 at 6-8, 13.

128 PSP Reply Brief at 5-6 4] 14-15; Sisung, Exh. RLS-14 at 15, Exh. RLS-15 at 222.
129 PSP Reply Brief at 6 § 16; Sisung, TR. at 356:20 — 358:11.

130 pSP Reply Briefat 7 9 17.

131 PSP Reply Brief at 7-8 9 18.

132 PSP Reply Brief at 7-9 9 18-20.

133 PSP Reply Brief at 8-9 9 20.

134 PSP Reply Brief at 9 4 21.
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average.'* However, PSP agrees with Staff that the Commission should no longer set
DNI based on historical averages, as recommended by PMSA, and maintains that the
compensation study is particularly relevant to PSP’s ability to attract and retain applicants
nationally.'3¢

PSP contends that the Commission should reject PMSA’s arguments regarding the
valuation of pilot benefits in the compensation study. Regarding pension valuation, PSP
first states that its study was designed to not consider pension expenses and that the study
does not include any adjustments for pension.'3” Second, PSP emphasizes that the $6.5
million in pension cost identified by PMSA represents an expense, not a benefit to
current pilots, such that it would be improper to include those costs as a component of
current pilot DNI. 38 Furthermore, PSP asserts that PMSA’s argument regarding the lack
of medical benefit valuation for PSP’s DNI in the compensation study fails to
acknowledge the fact that the Commission has previously excluded the recovery of
medical expenses from PSP’s rates, such that there should be no separate valuation for
medical benefits.!** PSP further notes that if the Commission is concerned about the
benefit value used, it may elect to rely on the cash-only calculation in the compensation
study, which does not purport to value any benefits. !4

On reply, PMSA argues that the existing DNI set by the Commission is adequate, as
demonstrated by a relatively high number of applicants for the 2026 pilotage exam, and
that the Commission should reject PSP’s arguments that an increase to DNI is
necessary.'*! PMSA further contends that the Commission has previously found that PSP
has a reputation for being an attractive pilotage ground, and suggests that lower workload
requirements for PSP pilots will allow PSP to attract even more candidates.!*> PMSA
maintains that the Commission should not find PSP’s compensation study reliable in the
absence of a workload analysis.!*

135 PSP Reply Brief at 9-10 9 22.
136 PSP Reply Brief at 9-10 9 22.
137 PSP Reply Brief at 10-11 9 23.
138 PSP Reply Brief at 10-11 9 23.
139 PSP Reply Brief at 11 9 24.

140 PSP Reply Briefat 11 9 24.

141 PMSA Reply Brief at 8 9 20.
142 PMSA Reply Brief at 9 q 21.
143 PMSA Reply Brief at 9 q 21.
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PMSA disagrees with Staff’s recommended DNI, asserting that it is not supported by the
record demonstrating lower PSP operating costs, a rate of inflation of approximately 3
percent, lower workload standards for PSP, and a robust applicant pool for the training
program.'* PMSA suggests insofar as Staff’s DNI proposal is based on PSP’s study,
then Staff’s own criticism of the study regarding the lack of workload analysis makes
Staff’s recommendation unreliable.'*> PMSA argues that Staff should have rejected
PSP’s compensation study for similar reasons that the Commission rejected the
compensation studies in the prior two rate cases.'*® PMSA also maintains that Staff’s
DNI does not properly apply the West Coast confirmation analysis from Order 08
because Staff relies on West Coast pilotage DNI information to calculate a DNI, rather
than using such information to verify a DNI calculated by other means. '*’

PMSA further contends that Staff’s recommended DNI of $641,587 is too high when
compared to the average of West Coast DNI of 517,889.!* PMSA maintains that the
lower end of Staff’s range of reasonable DNI, $500,559, is calculated based on the
Commission’s previously authorized target DNI, rather than PSP’s actual DNI.'* PMSA
reiterates that the Commission should continue to set DNI based on historical averages of
actual DNI in the Puget Sound, and refers to Staff’s three-year historical average DNI of
$422,859.159 PMSA disagrees with Staff’s testimony that using historical average DNI to
illustrate that the method will result in consistent downward pressure on DNI over time,
arguing that Staff’s example improperly relies on target DNI and does not adjust for
inflation similar to Staff’s analysis in the first rate case.!®!

PMSA maintains that the Commission should not set DNI based on PSP’s study in the
absence of a comparative workload analysis, particularly when pilots will be performing
fewer assignments per pilot.!>> PMSA also contends that PSP’s analogy to lawyer

144 PMSA Reply Brief at 10 9 22.

145 PMSA Reply Brief at 10-11 9 23-24.

146 PMSA Reply Brief at 11 9 24.

147 PMSA Reply Brief at 11-13 94 25-26 (citing Order 08 at 35-36, 38 94 129-130, 135).
148 PMSA Reply Brief at 13 9 27.

1499 Reply Brief of PMSA at 13-14 4 28.

130 PMSA Reply Brief at 13-14 9 28-29; Sevall Exh. SS-3.

ST PMSA Reply Brief at 14 §29; Moore, Exh. MM-49T at 27:14 — 29:21 (arguing that use of the
historical average model does not inevitably lead to lower DNI over time and that it would reflect
actual conditions); Sevall, Exh. SS-1Trr at 8:6.

152 PMSA Reply Brief at 15-16 9 30, 32.
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compensation across different jurisdictions to support its compensation study is
inappropriate, because courts have recognized variability in attorney’s fees by region.!*3

Commission Decision

For the reasons expressed below, the Commission adopts Staff’s range of reasonable DNI
and sets a per pilot DNI of $500,559.

As discussed above, the Commission is required to set rates that are fair, just, reasonable,
and sufficient for the provision of pilotage service. As has been established in prior rate
cases, the Commission is not expressly required by statute to consider other pilotage
districts as comparators for the purpose of setting an appropriate rate.'>* As in Order 08,
the Commission will consider PSP’s testimony and exhibits concerning comparable
pilotage districts as evidence offered to support its proposed DNI and afford it weight
“based on the reliability and relevance to the particular facts” of the case.!>® Additionally,
to the extent that the Commission considered comparability in the previous rate case, it
did so with particular attention to pilotage districts on the West Coast.'>® Testimony
provided by PSP in this case further supports the conclusion that PSP is particularly in
competition with West Coast pilotage districts, especially California districts and
specifically San Franscico.!®’

The Commission rejects PMSA’s recommended DNI of $436,893. A downward
adjustment in DNI means that, even assuming actual traffic during the rate effective
period is greater than the vessel projection, each vessel movement would collect less
revenue relative to prior periods because the vessel projection is also updated with
DNI.!*® The Commission agrees with Staff’s analysis that, in general, continued use of

153 PMSA Reply Brief at 15 9§ 31 (citing Bywaters v. United States, 670 F.3d 1221, 1233 (Fed. Cir.
2012); Avera v. Secretary of Health and Human Services, 515 F.3d 1343, 1348-49 (Fed. Cir.
2008)).

154 Order 08 at 31-32 9 117 (citing Order 09 at 43 § 141).
155 Order 08 at 31-32 9 117.
156 Order 08 at 38 9 135.

157 Carlson, Exh. IC-1T at 26:27 — 27:16 (quoting BPC statements that “Pilotage districts,
especially on the [W]est [CJoast, are typically in competition with each other for the same
qualified aspirants. . . . Washington state’s pilotage districts are in direct competition with
California districts, and more specifically with San Francisco. It is not uncommon for our two
states to share candidates on the waiting list to enter training.”).

158 Perhaps if the vessel projection used to calculate rates were held constant, there would be
some merit to a more static historical averaging approach, but insofar as vessel projections are
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the historical average model will lead to consistently lower DNI over time, which would
be further eroded by the effect of inflation. !> PMSA takes issue with Staff’s use of target
DNI rather than actual DNI in illustrating this principle, but regardless of whether actual
or target DNI is used, the result is still a decrease relative to the currently authorized DNI,
as reflected in PMSA’s recommended DNI. Even assuming that the Commission agreed
with PMSA’s contention that the historical averaging approach is reflective of actual
conditions, PMSA has not explained how such decreases would be sufficient to attract
and retain qualified pilotage candidates. Rather, it stands to reason that if candidates were
to learn that pilots were going to be paid consistently less over time, pilots would seek to
obtain licenses in other districts, particularly as the training program can take years to
complete, during which time there could be even further DNI decreases. !¢

The Commission also finds PMSA’s suggestion that prior 2022 and 2023 DNI indicates
that a DNI of $346,962 was sufficient to attract and retain pilots unpersuasive. A more
reasonable inference is that pilot candidates understood that DNI was lower in 2022 due
to the impacts of the Covid-19 pandemic on marine traffic and the Commission had
recently authorized an updated DNI in 2023 of $475,733.

The Commission also disagrees with PMSA’s contention that a compensation study is
categorically irrelevant to an evaluation of whether DNI is sufficient to attract and retain
qualified pilots. Although the attract and retain standard undoubtedly involves
consideration of historical conditions and facts, it must involve some prospective aspect
as to the ability to attract future qualified pilotage candidates. As was the case in each
prior proceeding, that evaluation will be driven by the specific facts and analyses
presented to the Commission in that case in combination with historical facts reflected in
prior Commission orders. In the first two pilotage cases, the Commission determined that
the studies presented by PSP had methodological problems, which in turn, caused the
Commission to afford them little to no weight.!®! However, the Commission has never

updated with each rate case, and each rate case DNI applied to the updated vessel projection, DNI
would likely continue to trend down absent extraordinary events or errors in calculation.

159 Sevall, Exh. SS-1Trr at 7:11 — 8:6.

160 Carlson, Exh. IC-1T at 35:12-13 (noting that a typical training program is approximately 20-24
months); Royer, Exh. JR-10 at 22 (stating that PSP pilots are required to complete the training
program within the specified timeline of 36 months).

161 Order 09 at 46 9 148 (“On balance, we conclude that the evidence presented to establish
comparable pilotage districts is unclear and inconsistent.”)(emphasis added); Order 08 at 33
120 (finding compensation study unreliable based on several defects). See also, Order 08 at 38
135 (“But to the limited extent we consider the pilot incomes from these other [W]est [Cloast
pilotage grounds, they tend to underscore the reasonableness of our decision in this Order|[.]”).
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determined that a comparison study has no bearing on establishing a reasonable range of
DNI. In the absence of a prior methodology and given the lack of reliable evidence
regarding comparable DNI, the use of historical averages was an appropriate means to
establish a fair, just, reasonable, and sufficient DNI in the previous pilotage cases. But as
the Commission’s experience with pilotage grows and analyses are refined, it is
reasonable for the Commission to exercise its discretion and consider other indicia of
what may constitute a reasonable DNI, based on the record developed in each
proceeding. '%?

As a general matter, PSP’s compensation study has improved relative to the studies
presented in previous pilotage rate cases. The Commission rejects PMSA’s assertion that
the study did not use a uniform methodology; rather the study defined its inputs, used a
consistent data set drawn from publicly available information, and made adjustments to
account for the age of financial information and the location of the district.'®* PMSA’s
suggestion that PSP should have adjusted its 2024 DNI to account for subsequent
inflation is unwarranted and would have created a lack of uniformity, as the study
intended to adjust other pilotage district DNI to 2024 value.'%* Additionally, the omission
of valuation related to PSP medical benefits appropriately reflects the Commission’s
prior determination to exclude separate recovery of medical benefits.!®> Although PMSA
argues that PSP should have used regional CPI data to make the inflation adjustments in
its study, PMSA does not provide any regional CPI data or analysis suggesting that the
result would have been different. To the extent that PMSA criticizes CPI as a less useful
measure of inflation for high earners, this contention is undermined by PMSA’s expert’s
own use of CPI in a separate comparability study.!*® The Commission also agrees with
PSP that there is no basis to adjust PSP’s DNI in the study to include pension expenses,
because such expenses are not a benefit to current pilots. The Commission further agrees
that it is reasonable to adjust costs to Seattle dollars based on the location of PSP’s
office.!” PMSA’s citation to caselaw regarding attorney fee awards is also uncompelling,

162 Order 08 at 45 9 159 (“‘A more reasonable end-result weighs more in our minds that continuing
the methodology set out in Final Order 09 without regard for changing circumstances.”).

163 Sisung, Exh. RLS-4 at 7-11, Exh. RLS-5T at 7:10 — 9:10.
164 Sisung, Exh. RLS-4 at 20.

165 Order 08 at 64 9 236 (“We conclude that pilots should be required to fund their health
insurance expenses from DNI payments. Pilot health insurance expenses should not be added as
an element to PSP’s revenue requirement or as a consideration of establishing TDNI.”).

166 Sisung, Exh. RLS-15 at 6-7. See also, Sisung, Exh. RLS-5T at 40:7-20 (explaining that CPI
can account for gradual erosion of purchasing power caused by inflation).

167 Sisung, Exh. RLS-5T at 38:2 — 39:19.
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as an award of attorney fees pursuant to statute is a distinct inquiry from the rates that the
attorneys actually charge their clients, and therefore is not relevant to the question of rate
setting. 18

Consequently, the Commission affords some weight to PSP’s study based on its
improved methodology. The Commission further adopts Staff’s range of reasonable DNI,
from $500,559 to $814,308, which relies on data from PSP’s study and is inclusive of all
of PSP’s averages updated on rebuttal. The Commission also rejects PMSA’s argument
that the bottom of Staff’s range is improperly based on adjusted target DNI, which
conflates the methodology used by PSP’s study with Staff’s subsequent recommendation
utilizing the study’s data and outputs, in the interest of avoiding erosion of DNI through
inflation.

The Commission does, however, have some concerns regarding PSP’s study. One
concern is the absence of any analysis of workload for different pilotage groups relative
to the reported DNI. Although PSP maintains that workload information is difficult to
acquire and subject to variations in terminology, it is nonetheless a particularly relevant
metric to determine whether DNI is comparable. In the previous rate case, PSP was able
to provide workload data for some of the pilotage districts in its study and argued that
PSP’s workload was high relative to 15 other pilotage groups.'® Even in this case, PSP
attempts to argue that other districts have lower workloads compared to PSP, citing to
three pilotage districts, though one of those districts is located in Canada and is not part
of PSP’s study.!”? Although PSP testifies that pilots generally share 50/50 on-duty off-
duty rotation, there are nonetheless relevant distinctions between pilotage districts,
analysis of which would provide additional insight for the Commission’s rate setting
process.!’!

168 Avera v. Sec’y of HHS, 515 F.3d 1343, 1348 (D.C. Cir. 2008)(discussing the issue of what rates
apply to an award of attorneys’ fees under the Vaccine Act).

169 Order 08 at 27, 29 99 96, 103.
10 Exh. IC-16Tr at 61:1-17, Exh. IC-30 at 11, Exh. IC-31 at 23.

"' Compare Viso Exh. JIV-1T at 12:1-9 (“Every stretch of pilotage waters around the country has
its own geographical, weather, vessel traffic density, vessel type mix, and infrastructure quirks
and differences. Some pilotage waters are relatively short, and a pilot can complete an assignment
in an hour or less. Other pilotage waters involve pilotage runs so long it may take over thirteen
hours and multiple pilots to complete the runs. There are other pilotage waters that involve pilot
assignments in various lengths in between the very short and long.”) with JJV-1T at 24:5-10 (“All
pilots in the United States essentially work roughly 50 percent on and 50 percent off schedule that
is comparable to other mariners, and they are limited to how much they can work per day.
Therefore, pilots from pilotage groups around the country generally work the same amount of
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The relevance of a workload analysis is also underscored by the outlier excluded by PSP
from its compensation study, the data related to Lake Charles pilots. As a threshold
matter, PMSA’s argument regarding the Lake Charles pilot data being used in the PSP
study is misplaced, as PSP did not rely on that data in formulating its recommendations
based on its compensation study.!’? However, the observations related to Lake Charles
pilot data are relevant to evaluating the compensation study in a broader sense. In
responding to PMSA’s criticism regarding the Lake Charles data, PSP states:

Q: Could Captain Moore have performed this same analysis, or requested
from UPC the necessary info to perform this same analysis?

A: Sure. Instead, Captain Moore laments and says “I have no personal
knowledge of anything about the Lake Charles Pilots or their operations.
But, there is no logical set of dynamics that would lead to Lake Charles
pilots compensation increasing from $409,000 to $1.3 million without
some massive change in one or more of the following . . . Huge increases
in the size of vessels due to the opening of a new terminal or seaport
(rapid growth in tonnage per assignment).”

Q: Is that what happened?

A: That is exactly what happened. The proliferation of Liquified Natural
Gas (“LNG”) export terminals have increased the ship traffic calling upon
the Calcasieu Ship Channel (the Lake Charles Pilots’ service territory).
Some news outlets have reported that the Port of Lake Charles is now the
10™ busiest port district in the nation.'”

This observation raises further concerns regarding the study’s reliance on only a single
year’s worth of data and the absence of data regarding the target DNI’s set by the
respective regulators.!”* As illustrated by the example of the Lake Charles Pilots, it is

time, regardless of the pilotage district or whether the pilot provides service on one long pilotage
run or provides service to a number of ships during a single work period.”). See also, Carlson,
Exh. IC-16Tr at 61:1-11 (arguing that British Columbia Coast Pilots and Columbia River Pilots
“have substantially similar assignment lengths to PSP” with lower target assignment levels).

172 Sisung, Exh. RLS-4 at 28 (excluding Lake Charles Pilots from the data set for the analysis).
173 Sisung, Exh. RLS-5T at 71:10 — 72:3. See also, Moore, Exh. MM-1Tr at 78:6-23.

174 Sisung, Exh. RLS-4 at 11 (stating “UPC only include compensation figures representing actual
cash distributions for the single, most current year for which data was available. UPC did not
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possible for circumstances in pilotage districts to change in relatively short time periods.
As PSP further testifies:

Further, it should not be a surprise that after a high volume of vessel
traffic and assignments in 2024 — in part due to importers front-loading
shipments so cargo would arrive before President Trump’s trade tarifts
took effect in 2025 — the assignments dropped in 2025 when the tariffs
were imposed. This necessarily affected the number of assignments in
2025, and thus the revenue per assignment.'”

Without information regarding the target DNI set by regulatory agencies or multiple
years-worth of data, it is difficult to evaluate whether the actual DNIs included in PSP’s
current study reflect normal operating conditions in districts where pilot DNI fluctuates
based on actual vessel traffic. While this is not to suggest that PSP should comingle data
in a manner that the Commission has previously rejected, the study’s reliability would be
bolstered by separate analysis indicating whether the data relied upon is within a
reasonable range relative to the DNI set by the regulators in other districts.

Furthermore, the record in this proceeding indicates that there is a reasonably strong pilot
candidate group for PSP. In response to a bench request, PSP represents it may have a
total of 62 pilots during the rate effective year, accounting for expected licensures and
known retirements.'’® Given that the current number of authorized pilot licenses is 60,
the number of pilots appears sufficient for the foreseeable future. Furthermore, the vessel
traffic projection provided by PSP, showing an anticipated 6,971 vessel assignments,
suggests that, to the limited extent that the Commission does consider the BPC’s TAL of
123, PSP will be able to meet its TAL goal with 57 pilots. Although PSP raises concerns
about needing to hold an exam in 2026, only two years after the previous 2024 exam, the
record shows that the exam interval has changed over time, with a two-year interval
between the 2016 and 2018 exam, and PSP has generally been able to attract sufficient
candidates over time.!”” Furthermore, the need for a shorter exam cycle can also be
reasonably attributed to the BPC’s decision in 2024 to increase the total authorized
number of pilots.!”® Insofar as PSP argues that the Commission improperly declined to

include it its analysis any ‘authorized’ or ‘target’ compensation figures, nor did UPC include
averages of compensation figures across multiple years.”).

175 Carlson, Exh. IC-16Tr at 89:8-13.

176 PSP Response to Bench Request No. 5.

177 Carlson, Exh. IC-19 at 2, Royer, Exh. JR-2.
178 Carlson, Exh. IC-8 at 14.
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raise rates in prior proceedings, the Commission rejects this collateral attack against prior
final rate determinations, which are prima facie correct.!”

Additionally, the Commission is concerned by the fact that the target DNI established by
the tariff is directly tied to PSP’s retirement benefits. The PSP Retirement Program rules
contain the following provisions:

1.7 Target Net Income and Net Income. The term Target Net Income
shall mean the projected annual income for an Active Pilot, excluding
all expenses as determined by the Washington State Board of Pilotage
Commissioners (“Commission”) at the Tariff Hearings for the current
tariff year. The term Net Income shall mean the annual net income per
pilot calculated by dividing the Net Balance of Pooled Revenue of the
Organization for a year by the Working Pilot Roster. The Working Pilot
Roster is the number of total annual duty days divided by the number of
days in the year. Net Balance of Pooled Revenue is the total pilotage tariff
revenue minus the sum of: Organization expenses; payments under any
retirement plan; transportation charges collected under the tariff; and the
Working Pilot Roster multiplied by the Individual Business Expense
Allowance. The Individual Business Expense allowance for any year shall
be the amount set by the Washington State Board of Pilotage
Commissioners (or the Organization’s Board of Directors in the event it is
not set by the Pilotage Commission) to cover the average cost to a pilot of:
medical, disability, license and civil defense insurances; the state pilot
license fee; physical exam; subsistence and lodging; business
communication and navigation and office supplies.

1.9 Retirement Base. The term “Retirement Base” shall mean an
amount equal to the average of the last three (3) years’ Target Net
Income as defined in section 1.7, which shall include the current tariff
year and the two immediately preceding tariff years prior to an Active
Pilot’s retirement. If the Commission does not set a Target Net Income
prior to the beginning to any tariff year (July 1 to June 30), Net Income for
the calendar year in which that tariff year begins shall be substituted for
Target Net Income in determining this average. If such Net Income is not
yet known at the time of retirement for the final year of the three year
average, it shall be assumed to be the same as the prior year Net Income
until such time as it is known. At that time, any adjustments in the
retirement benefit shall be made retroactively without interest. Any
retroactive adjustments shall be spread over three months. Should a pilot
have less than three full years of service, the average shall be determined

179 PSP Brief at 17 99 39-40.
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from the actual number of full years of service. For those Pilots retired
before December 31, 1987, the Retirement Base shall be $105,425.00.

3.2 Retirement Benefit. (a) A Retired Pilot shall be entitled to receive a
retirement benefit equal to one and one-half percent (1.5%) of the Retired
Pilot’s Retirement Base multiplied by the number of that Pilot’s Years of
Service. '8¢

Although the plan refers to the BPC, the context suggests that the provisions referring to
target net income now refer to the net income used by the Commission in setting pilotage
rates. Therefore, under the current rules, when the Commission increases target DNI for
the purpose of setting rates, it is simultaneously increasing the retirement obligation of
PSP to its prospective retirees. The Commission has previously expressed concern
regarding the fact that PSP’s retirement program is exclusively funded through tariff
rates, and the Commission is unwilling to passively impose additional costs on PSP’s
customers while there remains significant uncertainty regarding the future of PSP’s
retirement program. '8!

While the Commission agrees with PSP that consideration of the attract and retain
standard can involve consideration of comparable pilotage districts, that comparison will
be afforded weight based on the reliability and relevance to the facts of the proceeding. %2
Although PSP argues that it is not attracting sufficient pilots nationally, PSP has not
provided any analysis regarding how pilots from outside the state are superior to pilots
from Washington, or what level of national pilots is necessary for adequate service.
While PSP indicates that more than 85 percent of its current pilots are from the Pacific
Northwest, there is no analysis of what percentage would constitute a satisfactory amount
of national pilots.'®* As discussed earlier, pilots represent the pinnacle of their profession,
and the Commission cannot discern any way, on this record, to evaluate the comparative
marginal effectiveness of pilots from different districts that would justify additional
increases to DNI. The Commission further observes that it has previously rejected
arguments regarding increases to DNI to attract more diverse pilotage candidates, or the

180 Moore, Exh. MM-33 at 5-7, 12.

181 Order 09 at 58-59 9 194; Order 08 at 54 4 203.

182 Order 08 at 31-32 9 117.

183 Carlson, Exh. IC-16Tr at 13:14 — 14:6, Exh. IC-18.
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“best of the best” pilotage candidates, that similarly lacked supporting evidence and
184

analysis.
The Commission is also concerned that PSP’s recommended DNI of $729.,467 is
inconsistent with the principle of gradualism. PSP’s per pilot DNI of $§729,467 is a
greater than 50 percent increase over the currently authorized DNI of $475,733. The
Commission has previously explained that gradualism “works to prevent sharp increases
or decreases to approved [returns on equity] to ‘provide stability and assurance to
investors and others regarding the regulatory environment supporting the utility.””'%> The
principle of gradualism is also used in utility cost of service and rate design to prevent
rate shock. 3¢ In Order 09, the Commission determined that PSP’s request to increase
DNI to $500,000 did not “represent a gradual increase to existing rates,” when
considering actual 2019 DNI of $369,647 (a 36 percent increase), and 2018 DNI of
$402,219 (a 24 percent increase).'®” While this is not to suggest that the Commission uses
a brightline test to evaluate gradualism, the magnitude of the requested increase by PSP
would almost certainly result in rate shock, and PSP has not proposed any mechanism or
process to gradually increase rates to avoid this concern.

The legislative history related to SSB 5150 does not alter this conclusion. While the bill
changed procedures related to PSP’s training program to make the program more
accessible to candidates from outside the state, the bill did not make or direct any changes
with respect to how rates for pilotage were set.'®® Moreover, when the Legislature
transferred rate setting authority for pilotage to the Commission, it did not require the
Commission to consider evidence of comparable pilotage districts when setting rates.'*’
The record does not contain compelling evidence that PSP is experiencing significant
difficulties in attracting or retaining candidates that would warrant a substantial increase
in DNI. 1%

184 Order 08 at 39 at 9 137-38.

185 Order 09 at 51 9 164 (quoting WUTC v. Avista Corp., d/b/a Avista Utils., Dockets UE-170485
& UG-170486 (consolidated), Order 07 at 28 9 68 (April 26 218)).

186 Order 09 at 51 9 165.

187 Order 09 at 46, 51 9 150, 165.

188 Carlson, Exh. IC-1T at 17:13 — 19:3, Exh. IC-4.
189 Order 08 at 31-32 9 117.

190 See Am. Great Lakes Ports Ass'n v. Zukunft, 296 F. Supp. 3d 27, 39-40 (D.D.C. 2017), aff'd sub
nom. Am. Great Lakes Ports Ass'n v. Schultz, 962 F.3d 510 (D.C. Cir. 2020).
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To reiterate, the Commission finds that the study provided by PSP has improved and
provides a relatively more reliable basis to adjust pilot income based on comparisons to
other districts. However, for all of the reasons discussed above, the Commission
determines that a per pilot DNI at the bottom of the range of reasonableness, $500,559,
should be adopted for tariff purposes. The Commission further notes that, insofar as PSP
is particularly in competition with pilotage districts in California for qualified candidates,
a target DNI of $500,559 is roughly similar to the Los Angeles Port pilots’ adjusted DNI
of $494,147 and San Francisco Bar pilots’ adjusted DNI of $505,801 on a cash only
basis. !

As mentioned above, the Commission is concerned about the effect that a more
substantial increase in DNI would have on PSP’s retirement obligation under its current
retirement program. As will be discussed further below, the Commission is requiring PSP
to transition its retirement program within a year of this Order, and subsequently file a
general rate case to implement that change. Because the Commission expects PSP to file
a rate case approximately a year from this rate case, it declines to approve of an
automatic COLA mechanism at this time. Once the uncertainty regarding the retirement
program is resolved, including the level of pilot contribution, the Commission may be
willing to consider a further increase to DNI, if supported by reasonable analysis, as well
as a permanent COLA mechanism.

B. Retirement

PSP recommends that the Commission continue to fund its retirement program while it
awaits approval from the U.S. Department of Labor (DOL) concerning its multi-
employer defined benefit plan (MEP) pursuant to the Commission’s directions in Order
08.192 PSP states that it has obtained approval of its plan from the Internal Revenue
Service (IRS), is closely collaborating with the DOL concerning the evaluation of the
proposed MEP, and that the timing of a federal advisory opinion is outside of its
control.!”® PSP further represents that it will file a case with the Commission seeking
approval of its planned MEP after DOL issues an advisory opinion regarding the MEP.!**

1 Sisung, Exh. RLS-4 at 23.
192 Brief of PSP at 31 9 72.
193 Brief of PSP at 31 § 72; McNeil, Exh. BIM-8; McNeil, TR. at 361:18 —363:3.

194 PSP Brief at 31 9 73; Carlson, TR. at 187:7 — 188:2 (indicting PSP’s acceptance of setting a
time frame of one year for PSP to transition away from its current retirement plan, regardless of
DOL approval.).
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PSP maintains that rejecting funding for its retirement expenses will expose the
association to potential liability from retired PSP pilots under a theory of unilateral
contract obligation.!*> PSP asserts that Washington law also considers retirement
obligations as contractual obligations and that PSP would be interfering with the vested
rights of retired PSP pilots by reducing or defunding retirement rights that have
accrued. '

PSP argues that, in the first pilotage rate case, the Commission directed PSP to transition
from a pay-as-you-go retirement plan to a fully-funded defined benefit plan, rejected
PMSA’s recommendation to defund retirement expenses, and further required PSP to
initiate discussions regarding the transition.!®” PSP further contends that, in the second
rate case, the Commission instructed PSP to proceed with seeking approval from the IRS
and DOL, and further declined to require PSP to continue discussions regarding the type
of retirement plan that it would transition to.!”® PSP maintains that the Commission
should not alter the planned transition to a MEP defined benefit plan given the prior
efforts of PSP to seek approval of the MEP by relevant federal agencies.!” PSP further
suggests that defunding PSP retirement expenses would be contrary to the legislative
intent related to SB 6519 and SB 6095.%%

PSP argues that both Staff and PMSA’s proposals to remove some or all of PSP’s
retirement expense from tariff rates would disrupt the PSP’s transition to a new
retirement program, and require an unfair transfer of funds from current pilots to retired
pilots without the benefit of a clear record.?’! PSP maintains that it has historically relied
on tariff funding to support its retirement program and that current pilots had a reasonable
expectation that the retirement program would continue to be supported through tariff

rates rather than reductions in DNI.2%?

195 PSP Brief at 32-33 4 76; McNeil, Exh. BGM-7T at 11:3-18.

196 PSP Brief at 32-33 9 76 (citing Jacoby v. Grays Harbor Chair & Mfg. Co., 77 Wn.2d 911, 915
(1970); Dorward v. Ilwu-Pma Pension Plan, 75 Wn.2d 478, 483 (1969)).

197 PSP Brief at 33 9 77 (citing Order 09 at 56, 58-59 9 183-84, 191, 194).

198 PSP Brief at 34 99 78-79 (citing Order 08 at 54, 58 99202, 212; WUTC v. Puget Sound Pilots,
Docket TP-220513, Order 10 at 4 § 13 (Octo. 30, 2023)).

199 PSP Brief at 34 4 80. See also, PSP Reply Brief at 15-16 9 35.

200 PSP Brief at 35 4 81-82.

21 PSP Brief at 32, 35-36 99 74-75, 83.

202 PSP Brief at 35-36 9 83; Tabler, Exh. WST-1T at 4:7 — 7:14, 9:5 — 10:8.
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PSP further asserts that excluding all or a substantial portion of PSP’s retirement
expenses would place an immediate cost on current and future pilots due to the need to
cover retirement obligations that were no longer funded by the tariff.?®* According to
PSP, such a shift would likely lead to uncertainty, litigation, and impairment of PSP’s
ability to attract and retain candidates.?** PSP requests the Commission continue to fund
its existing retirement program while it continues seeking approval of its MEP, and to
further evaluate PSP’s retirement program when PSP brings forward its MEP for
Commission approval with a more developed record and opportunity for stakeholder
input.?’> PSP maintains that the Commission should reject Staff’s proposal to defer legal
expenses associated with its MEP approval and transition, arguing that PSP has been
generally successful in obtaining federal approval and that additional costs were
reasonable given the delay in federal approval.?%

Staff recommends that the Commission fund two-thirds of PSP’s retirement expenses,
defer the transition costs associated with PSP’s retirement program until the transition
takes place, and require the parties to attend a workshop to discuss the future of PSP’s
retirement plan. Staff states that the Commission should no longer allow PSP to maintain
the status quo with respect to its pay-as-you-go retirement plan while awaiting DOL
approval, as there is no clear indication when or if DOL will take action on PSP’s request
for approval.??? Staff raises three arguments in favor of its proposal.

First, Staff contends that PSP’s pilots should be required to bear some of the expenses
related to its retirement program, given that more than five years have elapsed since the
Commission directed PSP to transition away from its current program and there is no
clear timeline for PSP’s transition as it waits for DOL approval. Staff maintains that its
recommendation to require PSP to bear a third of its retirement expenses is supported by
historical averages.?%

Staff states that the Commission should reject PSP’s argument that Staff’s
recommendation will defund PSP’s retirement system because Staff’s proposal only
involves excluding a third of the retirement expenses, rather than all retirement expenses,

203 PSP Brief at 36 9 84.

204 PSP Brief at 36 9§ 84, Tabler, Exh. WST-1T at 10:9 — 14:4.

205 PSP Brief at 36-37 9 85.

206 PSP Brief at 37 9 86.

207 Staff Brief at 17-18 9 39.

208 Staff Brief at 18 4 40; Sevall, Exh. SS-1Trr at 18:4-16, Exh. SS-6.
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in a manner similar to other workers.?%’ Staff also asserts that PSP’s claim that removing
retirement expenses from the tariff will shift costs onto current pilots is unpersuasive.
Staff reasons that because retirement expenses are funded by the tariff, PSP is already
contributing to retired pilot retirements through their labor.?!® Staff maintains that PSP is
responsible for any underdevelopment of the record regarding retirement expenses due to
its failure to comply with the Commission’s previous direction for PSP to participate in a
stakeholder workshop regarding a retirement plan transition.?!! Staff further argues that
the Commission has not strictly required PSP to transition to the MEP, but rather has
authorized PSP to pursue the MEP, and reserved a final determination regarding the
approval of the MEP and whether PSP members should be required to contribute to the
retirement program.2'? Finally Staff contends that the Commission should reject PSP’s
arguments regarding legislative history because those arguments fail to acknowledge that
the Commission “may consider” retirement expenses in its discretion, and that inclusion
of retirement expenses are not mandatory.?!?

Second, Staff requests that the Commission defer the retirement plan transition costs that
PSP presents in this case until PSP transitions to its new retirement program. Staff argues
that by deferring recovery until the transition has been implemented, the Commission
will be able to evaluate the benefits of the transition against the costs for purpose of a
prudency analysis.?'* Staff maintains that although Order 08 did not expressly require a
deferral of costs related to the retirement plan transition, the Commission also reserved
ruling on the prudency of the retirement plan and did not require PSP to pursue a
particular retirement plan option.?!>

Third, Staff states that the Commission should require the parties to engage in a
workshop to further discuss the retirement plan transition. Staff asserts that despite the
intervening time between the first rate case and the present, there is no additional clarity
regarding the future implementation of PSP’s retirement plan transition, resulting in
parties entrenching around their respective positions and incurring greater litigation

299 Staff Brief at 19 9 42.

210 Staff Brief at 19 9 43.

21 Staff Brief at 19 9 44.

212 Staff Brief at 19-20 q 45.

213 Staff Brief at 20 9 46 (citing RCW 81.116.020(4)).

214 Staff Brief at 20 4 47; Van Meter, Exh. TVM-1T at 4:11 — 5:2.
215 Staff Brief at 21 4 48 (citing Order 08 at 54, 56 99 202, 205).
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costs.?!¢ Staff suggests that, in order to better develop the record regarding the retirement
plan transition, the Commission should require the parties, within 90 days issuance of this
Order, to select a third party to lead workshops about PSP’s retirement program and
provide the Commission a tentative schedule for the workshops.?!” Alternatively, if the
parties are unable to agree within 90 days of the issuance of this Order, the Commission
should assign an ALJ to decide the matter.?'®

PMSA contends that PSP has failed to responsibly manage its unfunded retirement
program liability, arguing that PSP’s unfunded liability has grown from 124.5 million to
over half a billion dollars from the time of the first rate case to present, and that PSP has
not calculated its retirement liability on an accrual basis.?!” PMSA asserts that given
PSP’s lack of change with respect to its retirement program, the Commission should take
immediate action to mitigate the risk that is placed on ratepayers caused by funding
PSP’s retirement benefits through tariff rates by applying PSP’s market-approximation
theory.?? PMSA further maintains that PSP’s retirement program is a deferred
compensation program where PSP has failed to defer revenue collected in prior periods to
fund the program, similar to the Commission’s previous determination regarding callback
expenses.??!

PMSA argues that PSP’s retirement expenses are not known and measurable, based on
the fact that PSP has not quantified estimates of its unfunded retirement program
liability.?*? Consequently, PMSA asserts that PSP’s retirement expenses are not known
and measurable for the purpose of a pro forma adjustment.??3

PMSA also states that PSP is not effectively managing its retirement liabilities,
contending that the inability of PSP to quantify an estimate of PSP’s unfunded retirement
liability conflicts with PSP’s by-laws that require the reporting of debt over a $20,000
threshold.??* PMSA contends that PSP’s inability to quantify the unfunded retirement

216 Staff Brief at 21-22 9 49.

217 Staff Brief at 21-22 9 49.

218 Staff Brief at 21-22 9 49.

219 PMSA Brief at 36, 38 49 90, 94; Order 09 at 55-56 9 181; Order 08 at 53 9 199 fn. 353.
220 PMSA Brief at 36-37 4 91.

221 PMSA Briefat 37 4 92.

222 PMSA Brief at 38-39 9 95; Moore, Exh. MM-7 at 18, Exh. MM-8 at 17.

23 PMSA Brief at 39 99 96-97.

224 PMSA Brief at 39-40 99 98-99; Moore, Exh. MM-9 at 14; Carlson, TR. at 126:8-14.
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liability is evidence that the liability cannot be managed, is unreasonable, and
imprudent.??> PMSA further asserts that the Commission previously characterized PSP’s
current retirement plan as fiscally unsound in Order 09, and that PSP has not transitioned
its retirement plan, implemented accrual accounting, or invited Staff to discuss transition
plans or options.??°

PMSA further notes that PSP’s retirement benefits are tied to the target DNI that the
Commission sets, such that an increase in DNI will correspondingly increase PSP’s
unfunded retirement obligation.??’” PMSA maintains that the Commission should not
authorize a DNI increase without addressing the associated increases to PSP’s unfunded
retirement program.??8

PMSA argues that PSP is insolvent when the negative equity balance associated with its
unrecorded, unfunded liability is accounted for.?* PMSA states that, as an
unincorporated association, PSP operates similar to a partnership, and that if PSP was not
a tariff regulated entity it would potentially face liquidation.?° PMSA asserts that
ratepayers should not have to support PSP’s ongoing retirement program costs where PSP
is not exercising reasonable management related to its unfunded retirement liability.?*!
PMSA additionally contends that PSP has presented conflicting evidence regarding
whether its retirement program helps attract and retain candidates. PMSA suggests that
despite PSP’s claim that higher DNI is needed to attract qualified pilotage candidates,
PSP’s statements at hearing show that PSP has not presented any evidence that the
current retirement plan retains and attracts qualified pilots.?*> PMSA maintains that PSP
has admitted it would not be able to attract new pilot candidates if pilot candidates knew
about the scope of the current unfunded retirement plan liability and the costs of
supporting that system.?*?

225 PMSA Brief at 40-41 9 101.

26 PMSA Brief at 41 94 102-03.

227 PMSA Brief at 41-42 9 104.

228 PMSA Brief at 42 9 105.

229 PMSA Brief at 42-43 99 106-07; LaRue, Exh. AML-27X at 8.

230 PMSA Brief at 43-44 9 108; Carlson, TR. at 135:18 — 136:11.

231 PMSA Brief at 44 9 107.

232 PMSA Brief at 44-45 9 110; Carlson, TR. at 128:19-24, 130:7-15, 132:12-18, 134:3-12.
233 PMSA Brief at 45 § 111; Carlson, TR. at 140:12 — 141:1.
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PMSA recommends that the Commission entirely remove retirement expenses from the
rate making formula, and instead increase per pilot DNI by approximately $36,000.23
PMSA states that under its proposal, PSP pilots would have complete discretion to use
the additional DNI as it sees fit, which is consistent with the Commission’s policy of not
dictating management decisions to regulated entities.?>> PMSA further recommends that
the Commission require such a change as part of this rate case, rather than waiting for an
additional year as proposed by PSP.23® PMSA contends that PSP is responsible for the
unfunded retirement program liability issue, and that the current retirement system is
unsustainable, imprudent, and perpetuates intergeneration inequity.?*” PMSA also
recommends that the Commission disallow all legal fees associated with PSP witness
McNiel’s work on the retirement plan transition, arguing that such costs are lobbying
expenses that are not properly legal advice and do not provide a benefit to ratepayers.3

On reply, PSP recommends that the Commission continue to fund the existing retirement
plan in the tariff while PSP seeks approval of its MEP plan from the DOL and consider
the costs of MEP and pilot contribution when PSP presents the defined benefit plan for
approval in a future case.?** PSP argues that PMSA’s arguments against the current
retirement program fail to acknowledge that PMSA’s shipping representative
predecessor, Puget Sound Steamship Operators Association, agreed to implement the
current system, which was then approved by the BPC.?*’ PSP contends that the current
retirement program was not unilaterally imposed by PSP, and that PSP gave up certain
and accepted terms that gave customers more predictable retirement costs.?*! PSP also
maintains that defunding its current retirement program is contrary to legislative intent
and unfairly shifts costs onto current pilots, that the Commission has previously rejected
PMSA’s request to defund the retirement program, and that PSP does not plan to
indefinitely maintain the current retirement program.?*?

234 PMSA Brief at 45-46 9 112; Hoffman, Exh. SKH-1T at 18:9-17; Moore, Exh. MM-1Tr at
171:5-18, Exh. MM-32r.

235 PMSA Brief at 46 9 113.

236 PMSA Brief at 46 9 114; Carlson, TR. at 186:16 — 188:2.

237 PMSA Brief at 46-47 § 115.

238 Moore, Exh. MM-1Tr at 128:8 — 131:6.

239 PSP Reply Brief at 14 § 31.

240 PSP Reply Brief at 14-15 99 32-33; Tabler, Exh. WST-1T at 3:18 — 7:7.
241 PSP Reply Brief at 14-15 99 33-34.

242 PSP Reply Brief at 15-16 9 35.
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PSP states that it has complied with prior Commission orders requiring PSP to develop a
plan to transition to a fully funded, defined benefit plan by bringing forward the MEP as
part of the second rate case, and that the MEP will require full accrual accounting and
reporting of liabilities on an annual basis.?** PSP further explains that it has acted on the
Commission’s authorization to seek approval of its MEP from the IRS and DOL, has
received approval from the IRS, and has provided regular updates regarding the status of
that approval.?** PSP asserts that it expects to present its MEP for review by the
Commission as part of its next rate case with full accrual accounting, and that given the
ongoing transition it has not quantified the long-term liabilities associated with the
existing retirement plan.?*’

PSP argues that its retirement expenses are known and measurable, consisting of $6.5
million in test year expenses with an associated $301,987 pro forma adjustment.?*¢ PSP
contends that PMSA has conflated the unquantified long-term liability associated with its
current retirement program with the retirement costs that it seeks to recover in this
proceeding.?*” PSP maintains that it has exercised control over its retirement expenses,
noting that its actual retirement expenses that it seeks to recover in this case are less than
its projected 2025 retirement expenses in the first rate case.?*8

PSP states that the Commission should reject PMSA’s challenges to its retirement
expenses. PSP contends that PMSA’s arguments fail to acknowledge the fact that PSP is
in the process of transitioning away from its current retirement system.>*’ PSP also
argues that PMSA has delayed the transition by attempting to interfere with DOL’s
approval of the MEP.?° Furthermore, PSP argues that the existing retirement system was
the result of a prior compromise between PSP and shipper customers that was approved
by the BPC, and that the Commission should reject PMSA’s characterization of the
retirement funding as a “bail-out.”?>! PSP maintains that other pilotage districts

243 PSP Reply Brief at 16 9 36.

244 PSP Reply Brief at 16 99 36-37.

245 PSP Reply Briefat 16 4 37.

246 PSP Reply Brief at 17-18 99 38, 40; LaRue, Exh. AML-10.
247 PSP Reply Brief at 17 9 39.

248 PSP Reply Brief at 17-18 940 (citing Order 09 at 54 § 175).
249 PSP Reply Briefat 18 §41.

250 PSP Reply Brief at 18 § 41.

251 pSP Reply Brief at 18, 21-22 99 41, 48
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commonly use pay-as-you-go retirement systems and that PSP’s current system is not
252

uniquely reckless.

110 PSP asserts that the cost projections that PMSA relies on to demonstrate the growth of
the unfunded retirement liability, the reference to $124.5 million in Order 09 and the
$547 million in Order 08, are different measurements.>>* Specifically, PSP emphasizes
that the $124.5 million was a projected benefit obligation as of December 31, 2019,
whereas $547 million figure is a 50-year projection assuming that PSP does not transition
away from its current retirement plan, and that the present record does not show that
these numbers are the product of comparable analyses.?>* PSP argues that the 50-year
projection is not relevant to this case because PSP intends to transition away from its
current retirement plan, which was estimated to save between $100 and $124 million over
the same time period.?*> Further, PSP argues that Captain Carlson’s lack of familiarity
with those analyses does not demonstrate imprudence.?>

111 PSP contends that PMSA’s arguments regarding the scale and impact of the unfunded
retirement program obligation misrepresents Captain Carlson’s testimony from the
hearing. PSP maintains that PMSA’s questions to Captain Carlson at hearing concerned
retirement benefits rather than the retirement obligation, and that PSMA’s arguments
conflate the concept of individual pilot retirement benefit with the scale of the future
retirement obligation.?>” PSP states that all retirement plans have uncertain future value,
and that Captain Carlson should not be expected to know what the value of future
retirement benefits will be with precision beyond the formula for calculating that
value.?*® PSP further asserts that Captain Carlson’s testimony at hearing was consistent
with his pre-filed testimony that entirely removing retirement expenses would have
substantial negative impacts on PSP and harm its ability to attract and retain pilots.>>’

PSP argues that it has never claimed that having pilots contribute to retirement expenses

would result in liquidation, noting that pilots were required to contribute to retirement

232 PSP Reply Briefat 21 4 47 (citing Cal. Harbors and Navigation Code §§ 1163, 1166, Md. Bus.
Occ. & Prof. §§ 11-504, 11-505).

233 PSP Reply Brief at 18-19 9 42; Order 09 at 55-56 9 181; Order 08 at 53 9 199 fn. 353.
234 PSP Reply Briefat 19 § 43.

255 PSP Reply Brief at 19-20 99 43-44.

23 PSP Reply Brief at 20 § 44.

257 PSP Reply Brief at 20-21 4 45.

238 PSP Reply Brief at 20-21 9 45; Carlson, TR. at 130:7-15.

239 PSP Reply Brief at 21 9 46; Carlson, Exh. IC-16Tr at 62:11 — 64:3, 65:3 — 67:2.
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expenses as a result of the Commission’s previous partial disallowance of retirement
expenses. >’

PSP also requests that the Commission reject Staff’s proposal to remove a third of the
retirement expenses from tariff rates. PSP maintains that Staff’s reference to the 50-year,
$547 million retirement expenses and PMSA testimony should not be relied on for the
same reasons described above.?%! PSP further contends that Staff has not adequately
supported its claim that employees have historically contributed a third of the retirement
funding because the evidence it relies on is specific to teachers, who are public
employees, rather than tariff funded pilots.?%?> PSP argues that Staff’s disallowance is
disproportionate relative to the Commission’s disallowance of approximately $450,000 in
the prior rate case, and that PSP has followed the Commission’s directions to seek
approval from federal agencies regarding the MEP, and will have a substantial impact on
pilot DNI.2% PSP states that Staff’s proposal will result in intergenerational inequity by
shifting retirement costs onto working pilots, and that while the law states the
Commission “may consider” retirement costs as part of the tariff, the legislature still
intended for retirement to be funded through the tariff,?%*

PSP asserts that the Commission should reject Staff’s recommendation to reconsider the
type of retirement plan as inconsistent with the Commissions’ direction in Order 08, and
that such a course would further delay the transition to a new retirement program.Z%> PSP
represents that it is prepared to bring a defined benefit plan to the Commission for review
in the next year and that other parties have not proposed viable alternatives.?* PSP
argues that it has demonstrated meaningful progress regarding the transition to a new
retirement program and that the Commission should review the new program, including
contributions by pilots, as part of the next case with the benefit of a fully developed
record.?®’ Finally, PSP maintains that the Commission should reject Staff’s proposal to
defer costs related to seeking federal approval of the MEP because such costs are routine

260 PSP Reply Brief at 21 9 46.

261 PSP Reply Brief at 22 ] 49.

262 PSP Reply Brief at 22-23 99 50-51.
263 PSP Reply Brief at 23 9§ 52.

264 PSP Reply Brief at 23 9 53-54.

265 PSP Reply Brief at 24 § 55.

266 PSP Reply Brief at 24 9 55.

267 PSP Reply Brief at 24-25 99 56-57.
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costs required to comply with a Commission order that the Commission would typically
268

not defer if requested by a utility.
On reply, Staff maintains its recommendation that the Commission disallow a third of
PSP’s requested retirement expense, defer legal expenses associated with efforts to
transition the retirement plan, and require a series of workshops to discuss future PSP
retirement expenses.?® Staff states that PSP’s position that disallowance of retirement
expenses would breach PSP’s obligation to its retired pilots is effectively arguing that the
Commission can never disallow retirement expenses, which is untrue.?’° Staff further
suggests that a breach would only occur if PSP chose to not use current pilot DNI to
make up retirement expense shortfall in response to a disallowance by the
Commission.?’! Staff asserts that the Commission should defer the legal expenses
associated with the retirement plan transition until PSP has implemented the plan and the
prudence of the plan, along with the associated expenses, can be evaluated in a future
proceeding.?’?

On reply, PMSA agrees with Staff that PSP pilots should be required to contribute to
their own retirement, that there has been too much delay in transitioning to a new
retirement program, and that requiring contributions to the retirement program does not
amount to defunding the retirement program.2’> PMSA also contends that the
Commission should reject PSP’s arguments that the Commission has already approved
the MEP and that legislative intent warrants full funding of the retirement expenses.>’*
While PMSA agrees with Staff that PSP should contribute to their own retirement, PMSA
argues that Staff’s reduction to expenses does not go far enough based on the market
rate.?’”> PMSA opposes Staff’s proposal to require the parties to engage in further
workshops regarding the future of PSP’s retirement plan transition, noting that the
Commission declined to require additional workshops following the conclusion of the

268 PSP Reply Brief at 25 9 58 (citing In re Cascade Natural Gas Corp, Docket UE-230755,
Order 01 at 3 99 (Mar. 28, 2024)).

269 Staff Reply Briefat 3 § 7.

270 Staff Reply Brief at 3-4 8.

271 Staff Reply Brief at 3-4

272 Staff Reply Briefat 4 4 9.

273 PMSA Reply Brief at 19-20 q 43.
274 PMSA Reply Brief at 19-20 9 43.
275 PMSA Reply Brief at 20 9§ 44.
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last rate case.?’® PMSA maintains that retirement expenses are a form of deferred
compensation, and that the Commission should cease funding PSP’s retirement expenses
immediately and require that PSP contribute to its own retirement.?’’

Commission Decision

The Commission determines that retirement expense should be fully recovered in rates in
this proceeding, including PSP’s pro forma adjustment. The Commission further requires
PSP to adopt a new retirement program within one year of the effective date of this
Order, and to file a general rate case to implement that program.

In Order 09, the Commission adopted Staff’s recommendation to maintain the current
pay-as-you-go program, but ordered PSP to initiate discussions for the purpose of
developing a plan to transitioning to a fully funded defined-benefit plan, as well as full
accrual accounting.?’® The Commission further directed PSP to undertake a
comprehensive stakeholder evaluation and participation study, including addressing
whether active pilots should be required to contribute directly to PSP’s retirement
fund.?”® The Commission also observed that the current retirement program was “fiscally
unsound and vulnerable to changing economic conditions,” and opined that a fully
funded, defined-benefit plan would best provide security and confidence in the long-term
viability of the promised retirement benefits to current and future pilots.?%°

The envisioned stakeholder workshops did not meaningfully occur, which in turn affected
the development of the record regarding retirement plan transition.?®! In Order 08, the
Commission further directed PSP to seek approval of its proposed MEP from the IRS and
DOL, reserving a prudence determination.?®? The Commission did not direct PSP to
specifically adopt either of the two alternative MEP proposals, explaining that the

276 PMSA Reply Brief at 20-22 9 45-46.
277 PMSA Reply Brief at 22 9 47.

278 Order 09 at 58 9 191.

27 Order 09 at 58 9 191

280 Order 09 at 58-59 4 194.

281 Order 08 at 55-56 9 206-208.

282 Order 09 at 54 9 202.
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Commission seeks to incentivize efficiency rather than dictate specific management
decisions.??

In the role of economic regulator and pursuant to the fair, just, reasonable, and sufficient
standard, the Commission “must seek to ensure fair prices and services for customers
while assuring that the regulated entity remains fiscally sound and able to continue its
operations,” with each function equally important.?** Consequently, when the
Commission has previously found PSP’s retirement program to be “fiscally unsound,” the
Commission required PSP to develop a plan to transition away from its current
program.?® In the second rate case, the Commission directed PSP to seek further federal
approval regarding its proposed transition, and further disallowed a portion of PSP pro
forma retirement expenses as a consequence of PSP’s failure to comply with the
Commission’s requirement to hold workshops.?*¢ The Commission subsequently clarified
that it was not requiring PSP to resume the workshop process envisioned by Order 09.%7

The Commission is not persuaded that either Staff or PMSA’s alternative
recommendations to disallow retirement funding are reasonable at this juncture. As noted
by PSP, Staff’s proposal to disallow a third of the retirement funding is based on analogy
to retirement programs for public teachers, and Staff has not shown on this record that
such a comparison is appropriate. Additionally, the Commission is concerned that
PMSA’s proposal will have the effect of an immediate, substantial decrease of per pilot
DNI just for PSP to cover outstanding obligations to existing retired pilots, which is
likely to have an impact on PSP’s ability to attract and retain pilots.?*® While PMSA may
seek to justify this outcome as market competitive, there remains a serious concern that
this will have a cascading effect on older pilots, who may elect to simply retire early
rather than continue to see their DNI decrease, and younger pilots who prefer to seek
higher compensation in other pilotage districts.?® This would, in turn, likely lead to

283 Order 08 at 58 9 214.

284 POWER v. WUTC, 104 Wn.2d 798, 808 (1985).

285 Order 09 at 58-59 99 191, 194.

286 Order 08 at 54 9 202.

BT WUTC v. Puget Sound Pilots, Docket TP-220513, Order 10 at 4 49 13-15 (Octo. 30, 2023).

288 PMSA’s proposal to increase per pilot DNI by approximately $36,000 per pilot, would
increase the revenue requirement by approximately $2 million, given the 56 pilots funded by the
Commission in this proceeding. However, insofar as PSP’s approximately $6.8 million in
retirement expenses would need to be satisfied by pilot DNI in the absence of tariff funding, this
would amount to a net per pilot decrease of approximately $85,000 to $86,000.

289 Carlson, TR. at 134:8-12, 140:22-141:2; Carlson, Exh. IC-16Tr at 66:7-13.
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delays for shippers, and a broader destabilization of Washington’s pilotage system, which
can hardly be characterized as a fair, just, reasonable, and sufficient result.

The Commission further observes that, in the previous two rates cases, the Commission
determined that it was reasonable to allow PSP to recover costs associated with its current
retirement program while PSP transitions to a new retirement program, other than the
partial disallowance of the pro forma adjustment to retirement expenses in the last rate
case based on PSP’s failure to comply with Order 09.2°° Furthermore, the record
demonstrates that for many years, all pilotage stakeholders, PSP, shippers, and the BPC,
determined that the pay-as-you-go system was a reasonable system, which lends some
support to the conclusion that expenses incurred pursuant to that agreement are
reasonable.?’! While PMSA argues that continuing to fund retirement expenses in the
tariff results in intergenerational inequity, the Commission observes that shippers did not
raise such an objection when the costs produced by this arrangement were comparatively
lower in the past, suggesting that shippers enjoyed the previous benefits of this bargain.

When the Commission directed PSP to transition its retirement program away from the
pay-as-you-go system in Order 09, and to seek approval of the MEP in Order 08, the
Commission did not set an explicit timeline for PSP to accomplish this transition in either
order. The Commission further noted in Order 08 that PSP represented that it would take
“as much as a year” to acquire approval from the IRS and DOL.?*? In this proceeding,
PSP agrees that it should implement a retirement transition within a year’s time, and
states that it may do so even in the absence of approval from the DOL.?%* PSP also agreed
that the longer the transition takes, the more risk is placed on the shippers with respect to
retirement funding.?** Consequently, the Commission requires PSP to implement a
retirement plan change within one year from the date of this Order, prior to filing its next
rate case in which it will seek approval of such a plan from the Commission. Further, PSP
should prepare to discuss the appropriate level of pilot contributions to its selected
retirement plan, and to present a robust justification of retirement expenses that it seeks to

20 Order 09 at 58 9 191; Order 08 at 54, 59 9 202, 218.
21 Tabler, Exh. WST-1T at 4:12 — 7:14.
22 Order 08 at 55 9 205.

293 Carlson, TR. at 187:20 — 188:2 (Q (Commissioner Doumit): So should the Commission set a
time frame by which PSP needs to determine which direction it wants to go on pensions if there is
no word from the labor department? A (Captain Carlson): Yes. Q: You mentioned a year. Okay. A:
Yes.”); McNiel, Exh. 9:9-10 (“If the DOL is not able to issue an advisory opinion, we believe we
can proceed with only a favorable determination letter from the IRS on the PSP MEP.”).

2% Carlson, TR. at 186:16-22.
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include pursuant to the current program, if it elects to include such expenses in its filing.
Following the transition, mere reliance on historical precedent, in the absence of any
cost-benefit or comparative analysis with respect to the reasonableness of those expenses,
will be insufficient.

The Commission disagrees with PSP’s assertion that various aspects of legislative history
require the funding of its current retirement program expenses. When interpreting a
statute, the Commission’s goal is to discern and implement the legislature’s intent.?*> The
inquiry begins with the plain language of the statutory provision in question, while
considering the meaning of that language in the context of the whole statute and related

296

statutes.””” If the plain meaning is unambiguous on its face, then the Commission’s

inquiry is at an end.?®” The term “may” in a statute is “construed as permissive.”?”®
Where the legislature has elected to use different terms in the same statute, the

Commission will not interpret different terms to have the same meaning.?’

RCW 81.116.020(4) provides in relevant part that as an element of the Puget Sound
pilotage district tariff, “the commission may consider pilot retirement expenses incurred
in the prior year in the Puget Sound pilotage district.” The same statute provides that the
Commission “shall ensure that the tariffs provide rates that are fair, just, reasonable, and
sufficient for the provision of pilotage services,” and “must include a tariff surcharge to
fund the stipend the board of pilotage commissioners is authorized to pay to pilot trainees
and to use in its pilot training program under RCW 88.16.035.3% Under a plain meaning
interpretation of the statute, the Commission has discretion to consider whether to include
retirement expenses. Because the statute is unambiguous, the Commission’s inquiry ends,
and the Commission need not consider further indications of legislative intent in the
manner proposed by PSP.

While the Commission shares Staff and PMSA’s consternation regarding the delay in
retirement program transition, the Commission is also concerned that PMSA may have

25 Thurman v. Cowles Co., 4 Wn.3d 291, 297 (2025).
26 Thurman v. Cowles Co., 4 Wn.3d 291, 297-98 (2025).
27 Thurman v. Cowles Co., 4 Wn.3d 291, 298 (2025).

28 In re Marriage of Wilcox, 3 Wn.3d 507, 528 (2024). See also Scannell v. City of Seattle, 97
Wn.2d 701, 704-705 (1982)(“Where a provision contains both the words ‘shall’ and ‘may’ it is
presumed that the lawmaker intended to distinguish between them, ‘shall’ being construed as
mandatory and ‘may’ as permissive.”).

29 State v. Meredith, | Wn.3d 262, 291 (2023).
300 RCW 81.116.020(3)-(4).
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contributed to the delay. PSP testified that it received a copy of a letter by an attorney
representing PMSA requesting that DOL not issue an advisory opinion in late 2024.3!
Although this letter has not been made part of the record, PMSA has not denied or sought
to refute this assertion. Not only does this suggest that PMSA’s opposition may have
slowed DOL’s determination, which the Commission directed PSP to seek, thereby
contributing to the delay that PMSA objects to, but it also does not appear to serve any
reasonable purposes with respect to the ratemaking process.’*? Even assuming that
PMSA intends to argue in a subsequent proceeding that PSP should have pursued a
different retirement program, it may still make such an argument before the Commission,

regardless of whether DOL grants approval of the MEP.

To clarify, while the Commission did instruct PSP to seek further federal approval
regarding its proposed MEP, the Commission did not make a prior determination that
another form of retirement plan other than a defined-benefit plan would be unreasonable,
imprudent, or could not otherwise be considered. While the Commission did not require a
“do over” of the failed workshop process, it declined to do so because PSP had already
by that point made a retirement plan proposal to the Commission, such that a workshop to
reconsider the type of plan to be proposed would serve no practical purpose.>®* However,
the Commission in Order 09 clearly contemplated that PSP could have considered other
forms of plans.?** The Commission has not preapproved the defined-benefit portion of
the retirement plan, which was not fully known and measurable at the time of Order 08,
and PSP should be prepared to fully establish the prudence of the plan that it implements,
regardless of the form of the plan.

Relatedly, the Commission agrees with Staff that the costs associated with the retirement
program transition should be deferred until the Commission has an opportunity to review
the prudence of PSP’s retirement program. The Commission does not agree with PSP that
the present deferral is analogous to a petition for deferred accounting. Typically, if the
Commission denies a petition for deferred accounting, the consequence of the denial is

301 McNeil, Exh. BJM-1T at 5:13-15.
392 Order 08 at 54 9 202.
393 WUTC v. Puget Sound Pilots, Docket TP-220513, Order 10 at 4 9 13-15 (Octo. 30, 2023).

394 Order 09 at 58 9 193 (““We also deny PMSA’s request to require PSP’s participation study to
consider outcomes other than a defined-benefit plan. The workshop participants, rather than
the Commission, should determine the scope of the study. PMSA is welcome to advocate for
the inclusion of other retirement options in PSP’s study, but we are not persuaded that
prescribing its contents at this juncture, without the benefit of initial stakeholder discussions,
would be appropriate or productive.”)(emphasis added).



128

DOCKET TP-250574 PAGE 53
ORDER 06

that the utility is unable to seek later recovery of those costs that are the subject of the
petition in a future general rate case if they are incurred outside the test year. Conversely,
PSP is actively seeking to recover those costs now, as part of the current general rate
case, prior to the Commission making a prudency determination. The appropriate time for
PSP to seek recovery of these costs is when the Commission makes a determination of
prudence regarding PSP’s new retirement program.

The Commission disagrees with PMSA that the purported inconsistencies in PSP’s
testimony render its testimony regarding attract and retain unreliable, or that the
retirement expense is not known and measurable for purpose of inclusion in rates. PMSA
conflates the expenses that PSP seeks to recover in this case, which PSP has shown to be
known and measurable, with the unfunded retirement obligation under the existing
retirement system.>%> Captain Carlson’s testimony at hearing is consistent with his earlier
testimony that proposals to disallow some or all of the retirement expenses from the tariff
would have a negative effect on PSP’s ability to attract and retain pilots.>°® Additionally,
it is not surprising that Captain Carlson could not precisely state with certainty what the
unfunded retirement obligation would be, or what an individual pilot’s entitlement would
be at the time of retirement, because under the current program the entitlement is tied to
target DNI, which changes over time.>*” Similarly, PMSA’s attempt to compare the
unrecorded projected benefit obligation as of the end of 2019, as part of the first rate case
and the 50-year projection in the second rate case, does not demonstrate that PSP has
failed to manage its retirement expenses, as the figures represent then current and future
hypothetical projections that are not readily comparable.

395 LaRue, Exh. AML-10 (showing the calculation of the retirement expenses that PSP seeks to
recover including pro forma adjustments).

3% Compare Carlson, TR. at 134:8-12, 140:22-141:2 (“I think the fact that they would have — that
every new pilot and active pilot would have to pay four and a half million dollars to the plan that
was already in place for years would have a catastrophic effect on trainees’ applications, yes. . . .
So what would happen? Younger pilots would leave the system. Younger pilots would go
somewhere else. What would happen? Then the older pilots would be left to — or middle-aged or
whatever. We’d have a shortage of pilots. That shortage of pilots would cause safety issues.”) with
Carlson, Exh. IC-16Tr at 66:7-13 (“Moreover, the abrupt shift would impose an immediate, cliff-
like reallocation of costs. In practical terms, the change would take effect in the rate year and
instantly convert what has historically been a tariff-funded retirement obligation into a direct and
substantial burden on the current and future pilot workforce. That kind of overnight reallocation
does not eliminate the obligation; it simply moves it in a way that will predictably impair
Washington’s ability to attract and retain the caliber of mariners required for safe pilotage in
Puget Sound.”).

397 Moore, Exh. MM-33 at 7. Furthermore, Captain Carlson was able to accurately describe the
formula by which the retirement benefit is calculated. See Carlson, TR. at 130:14-15.
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The Commission is also not persuaded that funding retirement expenses through the tariff
is directly analogous to PSP’s prior request to include additional funding related to
callback assignments.>*® The Commission previously denied PSP’s request to separately
fund callback assignments, reasoning that callbacks were fully funded at the time a vessel
paid for service, and that by not deferring income in the period when the vessel was
charged, PSP overstated income in the period the callback assignment was performed,
such that additional funding would amount to double recovery.>*® While retirement
benefits are a form of deferred compensation, there are no individual assignments that the
retirement benefits are associated with from a prior period in the same manner as
callbacks. Additionally, unlike callbacks, which the Commission observed was treated
inconsistently by the BPC over time, retirement benefits have been more consistently
treated as a separate expense and not as a component of DNI.3!° Consequently, the
Commission does not agree that recovery of retirement expenses constitutes double
recovery in a manner analogous to callbacks based on the record developed in this
proceeding.

Additionally, the Commission declines Staff’s suggestion to require the parties to conduct
further workshops regarding the PSP’s retirement transition. While the Commission
appreciates Staff’s intent, it has already declined to require the parties to have further
discussions at the conclusion of the second rate case.>!! While the Commission
encourages the parties to have discussions regarding the transition, and will make
Commission alternate dispute processes available to the parties available upon request,
the Commission will not require the parties to do so, particularly where time is of the
essence for PSP to transition to a new retirement program.>!?

Although the Commission authorizes the recovery of retirement expenses for the purpose
of this proceeding, we nonetheless share Staff and PMSA’s concerns about the risks of
the pay-as-you-go retirement plan.>!> While the Commission determines that defunding

3% Order 09 at 59-60 § 197 (“PSP seeks funding for approximately 4.7 percent of the previously
accumulated callback days in its revenue requirement.”).

309 Order 09 at 67, 70 99 225, 232-33.

310 Order 09 at 68-69 § 228; Tabler, Exh. WST-02 at 1-2, Exh. WST-03 at 1, Tabler, Exh. WST-04
at 2, Exh. WST-05 at 11-12, Exh. WST-06 at 12-13.

31U WUTC v. Puget Sound Pilots, Docket TP-220513, Order 10 at 4 9 13-15 (Octo. 30, 2023)).
312 See WAC 480-07-700.

313 For example, the Commission is troubled that PSP could not quantify the total unfunded
retirement liability as of the end of 2025 in response to a Commission bench request. PSP
Response to Bench Request No. 7.
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the retirement expenses in the manner proposed by Staff and PSMA is not supported by
compelling analysis, the Commission has taken several steps to provide appropriate
incentives to PSP to complete the transition in an expedited manner. First, the
Commission has established a deadline for the transition to be implemented, and again
cautions that failure to comply with Commission instructions and requirements may lead
to summary dismissal of a future case.*'* Second, the Commission has selected a per DNI
at the lower end of the range of reasonableness, acknowledging that the target DNI is
directly tied to the pilots’ benefit entitlement under the current retirement program and in
an effort to mitigate the increases to the currently unfunded future retirement liability.
Once a new retirement program is in place, the Commission may look more favorably on
a greater increase to DNI, provided that such an increase is supported by the evidence.

C. 2026 Vessel Projection

PSP recommends that the Commission adopt its vessel projection of 6,971 assignments.
PSP maintains that it complied with the requirements of WAC 480-07-525(4)(m), by
filing a workbook that included known and measurable changes to test year traffic and
supporting testimony.>!> PSP states that it subsequently updated its vessel projection to
7,114 as part of its rebuttal testimony based on additional known and measurable
information, and further revised the projection to 6,971 assignments in response to a
Commission bench request.*'® PSP also requests clarification regarding the interpretation
of the phrase “for the previous twelve months” as used in WAC 480-07-525(4)(m),
stating that the term could either refer to the 12 months associated with the test year or a
different period, and whether the projection reflects pro forma changes or another form of
projection.>!’

PSP criticizes some aspects of PMSA’s vessel projection, such as PMSA’s use of a 20-
year trend analysis, arguing that a regression analysis of the data that PMSA relied on
shows that relying on a single trend line fails to adequately capture current conditions.>'®
PSP also argues that while PMSA identifies a projected number of vessel assignments

314 Order 08 at 16 9 60 (“The Commission may also in the future choose to dismiss a rate case for
failure to follow Commission instructions and requirements.”).

315 PSP Brief at 26 9 60-61; Carlson, Exh. IC-1T at 54:2 — 55:21, Exh. IC-14.

316 PSP Brief at 26 § 61; Carlson, Exh. IC-16Tr at 75:7 — 81:15, Exh. IC-32r; PSP Response to
Bench Request No. 6.

317 PSP Brief at 26-27 q 62.
318 Sisung, Exh. RLS-5T at 85:14 — 91:12; Exh. RLS-12, Exh. RLS-13.



134

135

136

DOCKET TP-250574 PAGE 56
ORDER 06

based on its correlation ratio analysis, it does not provide a breakdown of vessel types,
319

which is relevant to the final calculation of rates under the current rate structure.
Staff testifies that it supports PMSA’s vessel assignment projection calculation of 6,972
based on a 10-year trendline analysis applied to 12-months of recent data.>?° Staff states
that the method used by PMSA to calculate a projected vessel assignment figure is
similar to the method used by Staff in the first pilotage rate case.>?!

PMSA recommends that the Commission use a projected vessel assignment calculation
of 6,972 based on its 10-year trendline analysis.?*> PMSA states that it relied on data
from the Marine Exchange, an independent, non-profit organization, and that its
projection method has a 99.8 percent accuracy rating relative to actual vessel assignment
data.’?* PMSA further argues that additional information gathered following its original
analysis tends to confirm the downward trend of assignments in the Puget Sound pilotage
district.*>* PMSA also criticizes PSP for not clearly identifying its proposed vessel
assignment in its direct testimony.?®

Commission Decision

The Commission determines that PSP’s vessel assignment projection of 6,971 presents a
reasonable forecast of vessel traffic during the rate effective period, based on known and
measurable changes to the test year traffic. While this updated projection was provided
late in the proceeding, it is corroborated by PMSA’s recommended vessel assignment
projection of 6,972 based on its 10-year trendline analysis of Marine Exchange data,
which tends to support the reasonableness of the projection. Furthermore, PSP’s
projection has the virtue of being based on discrete known and measurable changes,
which increases the relative certainty of the projection. Although PSP criticizes some
aspects of PMSA’s 10-year analysis, the Commission notes that PMSA’s vessel
assignment projection is remarkably close to PSP’s vessel assignment projection. The
Commission is therefore interested in further exploring the use of Marine Exchange data

319 Carlson, Exh. IC-16Tr at 80:12 — 81:9.

320 Sevall, Exh. SS-8Trr at 10:19 — 11:4.

321 Sevall, Exh. SS-8Trr at 11:1-4.

322 PMSA Brief at 7-8 9 17; PMSA Reply Brief at 3-4 q 8; Moore, Exh. MM-1Tr at 144:5-10.
323 Moore, Exh. MM-1Tr at 146:7-26.

324 Moore, Exh. MM-49T at 45:14 — 46:16.

325 Moore, Exh. MM-1Tr at 23:2-14, 36:2-10.
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correlation in future proceedings, particularly if supported by additional analysis
demonstrating the reliability of that method based on comparison to historical actuals
over time. Pursuant to PSP’s response to Bench Request No. 6, the Commission requires
PSP to make adjustments in its compliance filing reflecting removal of revenues
associated with its Evergreen HTW and Sun Chief Express services.

Although the Commission declines to make specific findings regarding PSP’s
presentation of its vessel assignment projection for the rate effective period, as the
Company did provide an explanation of its vessel projection, the Commission notes that
PSP presented confusing and, at times, seemingly contradictory information.*?® For
example, PMSA notes that PSP appeared to offer several vessel assignment projections
based on the information contained in its different direct exhibits.*?” While PSP clarifies
on rebuttal that it originally proposed a vessel assignment projection of 7,446, the
Commission agrees with PMSA that this figure should have been stated “as a single,
unambiguous number in testimony,” with a clear explanation of how it was derived,
rather than requiring the parties to meticulously comb through the supporting excel
document to determine the calculation.*?® The Commission also declines to further clarify
the application of WAC 480-07-525(4)(m) as part of this Order. Parties may separately
seek clarification of the application of the rule outside the current proceeding if
necessary.

D. Operating Margin

PSP recommends that the Commission adopt its 12 percent operating margin proposal
modeled on a similar methodology used in other transportation industries. PSP states that
it proposed the operating margin as part of a Staff-led ratemaking workshop, and that no
other party proposed an alternative to such a method, noting that it is the only
transportation company regulated by the Commission that does not use an operating
margin.*?° PSP contends that an operating margin would afford PSP a better opportunity
to earn the authorized TDNI set by the Commission, and that PSP has not been earning

326 Carlson, Exh. IC-14.

327 Moore, Exh. MM-1Tr at 28:6-26 (noting that LaRue, Exh. AML-03 showed 7,490 instances of
the Transportation Charge calculation, while there were 7,588 actual assignments for the test year
and 7,446 assignments in PSP’s pro forma vessel assignment projection, Exh. IC-14), Exh. MM-
49T at 44:4-14. See also, Sevall, Exh. SS-8Trr at 11:16 — 12:5 (citing LaRue, Exh. AML-03 and
Carlson, Exh. IC-14)(explaining that Staff used different numbers provided by the two exhibits as
part of its original calculations).

328 Moore, Exh. MM-1Tr at 28:2-8.
329 PSP Brief at 29-30 q 68.
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its authorized TDNI over the past several years due to unforeseen operating expenses and
regulatory lag.>*® PSP asserts that its proposed methodology appropriately distinguishes
between pilot income and expenses so that the operating margin is only calculated based
on operating expenses.>>! PSP further argues that while there is currently no means to
prevent excess expense revenue from being distributed to the pilots as DNI, PSP is
willing to change this circumstance.>*? PSP states that historical data analysis shows that
even with an operating margin, PSP would not have met its Commission authorized DNI
in 2022 and 2024.%3 PSP maintains that the Commission has discretion to determine the
appropriate level of an operating margin, as well as any additional mechanism regarding
how the operating margin should be accounted for.3*

Staff recommends that the Commission reject PSP’s proposed operating margin because
PSP has not demonstrated that the use of an operating margin is justified. Staff explains
that while the Commission traditionally uses rate-base, rate-of-return regulation to set
rates, the Commission has substantial discretion to use other methods to set rates that are
fair, just, reasonable, and sufficient.>*> One such method is the use of an operating
margin, a rate making mechanism that allows a utility to earn an amount representing
annual operating costs, interest to creditors, and dividends to owners that is suitable for
industries where capital investment is small relative to total costs.**® Staff maintains that
the use of an operating margin is appropriate for companies that face greater risk with
respect to their income statement as opposed to their balance sheet, and that generally
companies that use an operating margin have a ratio of expenses to gross revenues of 90
to 100 percent.>’

Staff argues that PSP has not shown that its financial risk profile warrants the use of an
operating margin, noting that between 2021 and 2024, PSP’s gross revenues more than

330 PSP Brief at 30 9 69; LaRue, Exh. AML-1T at 11:16 — 12:9.
331 PSP Brief at 30 9 70.

332 PSP Brief at 30 q 70; LaRue, TR. at 268:14-19.

333 PSP Brief at 30 9 70; LaRue, Exh. AML-9Tr at 28:1-3.

334 PSP Brief at 30 4 71.

335 Staff Brief at 3-4 9 8-9 (describing rate-base, rate-of-return methodology as calculating a
revenue requirement equal to the sum of the utility’s allowed operating expenses and the product
of its rate base and authorized rate of return).

336 Staff Brief at 4 9 9 (quoting D.C. Transit Sys., Inc. v. Wash. Metro. Area. Transit Comm’n, 350
F.2d 753, 759-760 (D.C. Cir. 1965)).

337 Staff Brief at 5 4 12; Sevall, Exh. SS-1Trr at 4:6 — 5:2; D.C. Transit Sys., Inc. v. Wash. Metro.
Area. Transit Comm’n, 350 F.2d 753, 760 (D.C. Cir. 1965).
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doubled its expenses, and suggests that PSP should provide additional analysis regarding
the operating margin’s application given PSP’s risk profile.**® Staff suggests that the fact
that PSP’s revenues significantly exceed its expenses is intentional, because the excess
revenue includes a TDNI component as a substitute for the return on rate base that would
be included in a traditional (capital intensive) utility revenue requirement.*** Staff
contends that adding an operating margin to PSP’s revenue requirement formula would
effectively authorize two mechanisms for PSP to earn a return, and that PSP has not
sufficiently explained how the operating margin interacts with TDNI with respect to the
revenue requirement formula, or justified the proposed 12 percent ratio.**° Staff further
asserts that PSP has not cited any authority regarding the use of an operating margin for
the purpose of pilotage rate setting, suggesting that other pilotage districts do not use an
operating margin component as part of pilotage rate setting.>*!

Staff argues that the fact that the Commission has authorized an operating margin for
other transportation companies does not necessarily support PSP’s use of an operating
margin. PSP is meaningfully distinct from other transportation companies. Staff points
out that pilots are not employees of PSP, PSP is the only association-type business of all
other transportation companies regulated by the Commission, and PSP does not have a
traditional equity structure.**? Staff further maintains that other transportation companies
do not have a DNI component, through which pilots share risk and rewards, and instead
other transportation companies use the operating margin to share risks and rewards.>*’
Staff further contends that PSP’s argument that an operating margin will give it a better
opportunity to earn its DNI undermines the Commission’s ratemaking principle that
companies are not guaranteed a rate of return, and that pilots are entitled to an
opportunity to earn their TDNI.>** Finally, Staff asserts that PSP has not shown that
elimination of regulatory lag is warranted through the use of an operating margin relative
to the costs and benefits associated with regulatory lag, and that PSP has other
mechanisms available to minimize regulatory lag such as deferrals or trackers.**

338 Staff Brief at 5 9 13, Moore, Exh. MM-6.

339 Staff Brief at 5-6 9 14.

340 Staff Brief at 5-6 9 14.

341 Staff Brief at 6 § 15.

342 Staff Brief at 6-7 § 17; Sevall, Exh. SS-1Trr at 5:16-17; Moore, Exh. MM-1Tr at 50:13-18.
343 Staff Brief at 6-7 § 17; LaRue, TR. at 197:11 — 198:9; Order 09 at 18 § 67.

344 Staff Briefat 7 4 18.

345 Staff Brief at 8 19
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PMSA recommends that the Commission reject PSP’s request for an operating margin
because it does not correlate with any additional improvements in service, and PSP has
not shown that it is fair, just, reasonable, and sufficient or otherwise necessary.*® PMSA
states that PSP’s authority establishes that an operating margin has four purposes: 1)
recovery of allowed operating expenses; 2) recovery of federal income tax; 3) recovery of
interest expenses; and 4) providing a return on equity investment.**’ However, PMSA
argues that PSP has admitted that none of these purposes apply to PSP. Specifically,
PMSA asserts that PSP consistently recovers its operating expenses by substantial
amounts, PSP pays no federal income taxes as an unincorporated association, has almost
no interest expense, and has no traditional equity structure that requires a return on
investment.>*® With respect to a return on equity, PMSA further states that PSP has a
negative equity balance after accounting for its unrecorded liabilities, and that the
ratemaking concept of a return on equity does not apply to PSP.>%

PMSA contends that neither the Kosh, Lurito-Gallagher, nor the DuPont model apply to
PSP’s operations for the purpose of establishing an operating margin. With respect to the
Lurito-Gallagher method for establishing an operating margin, PMSA maintains that
PSP’s level of investment is insufficient to justify the 12 percent return that it is seeking
as part of its operating margin proposal.®>>® PMSA argues that all three operating margin
models are intended for a company that has invested capital, requires a rate of return, and
has comparable companies to provide a benchmark, and that PSP lacks these features.*>!
PMSA further suggests that, given the roughly contemporaneous filing of Order 09 and
the Commission’s policy statement updating the Lurito-Gallagher model for solid waste
companies, the Commission deliberately created a unique rate design for PSP as an
equity negative entity.>>?

PMSA asserts PSP is fundamentally different from other transportation industries in that
it is an association of professionals and that PSP has not established that other
transportation industries such as trucking or solid waste are comparable to PSP for the

346 PMSA Brief at 13-14 9 38.
347 Bench Exhibit No. 1 at 2.

348 PMSA Brief at 14-15 9 39; Moore, Exh. MM-06; LaRue, Exh. AML-10; LaRue, TR. at 227:17
—229:3.

3499 PMSA Brief at 14-15 9 39.

350 PMSA Brief at 15-16 9 41; Bench Exhibit No. 1 at 10-11; Moore, Exh. MM-1Tr at 56:8-18.
351 PMSA Brief at 16 9 42.

352 PMSA Brief at 16-17 § 43.
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purpose of applying an operating margin.>>> PMSA also argues that PSP’s concern with
regulatory lag is unpersuasive given that PSP was able to earn close to 100 percent of its
total revenue requirement in 2022 (99.4 percent), 2023 (102 percent), and 2024 (104
percent) and that PSP’s total revenue has grown while expenses have remained relative
stable over the same period.>>* PMSA maintains that the examples of regulatory lag cited
by PSP, renegotiation of a labor contract and maintenance to the Port Angeles pilot
station, are routine business expenses that all businesses must contend with and are not
indicative of harmful regulatory lag warranting an operating margin.*>

PMSA contends that PSP’s analogy to a return on equity is inappropriate because PSP
has negative equity and no external investors, and that an operating margin will result in
additional DNI to pilots.?>® Finally, PMSA objects to PSP’s application of the operating
margin to PSP’s retirement expenses, arguing that in a competitive market, an employer
would not pay additional retirement expenses to employees as income. >’

On reply, PSP argues that an operating margin is appropriate because PSP is a unique
industry, in that unrecovered operating expenses directly reduce compensation for the
service provided.*>® PSP further argues that it is the only Commission-regulated transport
company that lacks an operating margin.>> PSP contends that its revenues have been
insufficient to meet operating expenses for several years, and that the Commission should
not rely on the revenue figures cited by PSMA because they are not Commission adjusted
figures.>®® PSP asserts that PMSA’s reference to the Lurito-Gallagher curve during cross-
examination does not contradict PSP’s proposal because the Commission has discretion
to set an operating margin that is specific to PSP.*¢! PSP states that it is willing to make
adjustments to alleviate concerns about distributing operating margin revenue that

353 PMSA Brief at 17 q 44; Sevall, Exh. SS-1Trr at 5:5-17.

334 PMSA Brief at 17-18 9 45; Moore, Exh. MM-03; Exh. MM-06.
355 PMSA Brief at 17-18 § 45.

336 PMSA Brief at 18 q 46.

357 PMSA Brief at 18-19 4 47.

3% PSP Reply Brief at 26 § 59.

3% PSP Reply Brief at 26 § 59.

360 PSP Reply Brief at 26 9 59; Moore, Exh. MM-03, Exh. MM-06.
361 PSP Reply Brief at 26-27 9 60.
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exceeds actual expenses as DNI, and that PSP would not have recovered its expenses
even with its proposed 12 percent operating margin for most of the past five years.>¢?

On reply, Staff maintains that PSP has not sufficiently justified its request for an
operating margin. Staff states that under the Commission’s rate making formula, pilots
are given an opportunity to earn the DNI that the Commission sets in a rate case, given
effective and efficient management.®%® Staff contends that under PSP’s current approach,
additional revenue from an operating margin would either be paid out to pilots in the
form of additional DNI or be applied to expenses that would otherwise reduce DNI. ¢4
Staff suggests that, insofar as PSP has indicated that it is willing to prevent excess
operating expense revenue from being distributed to pilots, such revenue should either be
returned to ratepayers or deferred to offset future expenses.>®> However, Staff argues that
if PSP is willing to forgo distributing excess operating expense revenue as DNI to pilots,
then PSP is functionally using the operating margin to guarantee recovery of its target
DNI, which conflicts with Commission ratemaking policy that PSP should have an
opportunity to earn its per pilot DNI.3% Finally, Staff asserts that if the Commission
accepts PSP’s theory that an operating margin is warranted to allow it a better
opportunity to earn its DNI, there would be no reasonable limiting principle to the
operating margin and any regulated company would be able to seek authorization for an
operating margin.>®” Staff further argues that, for other transportation industries, the
operating margin is used to set a rate of return, whereas PSP is attempting to use the

operating margin to recover its rate of return.>®

Commission Decision

The Commission denies PSP’s request for an operating margin. PSP has not provided an
adequate basis from which the Commission can conclude that an 88 percent operating
margin included in the revenue requirement will result in fair, just, reasonable, and
sufficient rates. In testimony, PSP explains that it began by considering the 93 percent
operating margin used by auto transportation and ferry industries and further modified

392 PSP Reply Briefat 27 § 61.

363 Staff Reply Briefat 1-2 9 3.

364 Staff Reply Brief at 2 9§ 4.

365 Staff Reply Briefat 2 4 5.

3% Staff Reply Briefat 2 § 5.

367 Staff Reply Brief at 2-3 9 6.

38 Staff Reply Brief at 2-3 9 6 fn. 14.
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that percentage by five percent to arrive at an 88 percent operating margin.>® However,
the Kosh methodology that the 93 percent operating margin was based on was supported
by substantial data, as the Commission was concerned that the prior iteration of the
operating margin was “based on no coherent theory and was unsupported by any in-depth
analysis.”’° As proposed in this case, the Commission is concerned that PSP’s operating
margin lacks a clearly defined methodology for calculating the appropriate operating
margin, and does not utilize any comparison group, similar to the Kosh, Lurito-Gallagher,
or DuPont analyses.?”! The Commission also finds PSP’s reference to 12 percent returns
based on comparison to the S&P 500 unpersuasive, as PSP does not have a traditional
equity structure.®’

As PSP argues, pilotage is a unique industry.>”® As a unique industry — the only
association type industry regulated by the Commission — PSP should present additional
analysis regarding how to apply an operating margin to the pilotage industry, given the
Commission uses DNI rather than a rate of return methodology to set the overall revenue
requirement and PSP’s business structure.?’* As PSP stated at hearing, none of the
traditional purposes for the operating margin clearly apply to PSP.?”> Absent additional
analysis, the Commission remains concerned that applying the operating margin
methodology to PSP would remove the incentive for a regulated company to efficiently
manage it expenses, which underpins the principle that a regulated company be afforded
an opportunity to recover its revenue requirement, not a guarantee.>’® This is particularly

369 LaRue Exh. AML-1T at 21:13 — 22:7.
370 Bench Exhibit No. 1 at 12.

37 Bench Exhibit No. 1 at 12-14; LaRue, Exh. AML-1T at 14:3-8 (“Unlike the operating margin
methodology, which is a relatively simple calculation based on specific information, the [Lurito-
Gallagher] is an actual ‘model’ with inputs. This method was developed specifically for solid
waste companies in Washington state and contains a copious amount of underlying data for its
calculations. Based on the specific inputs, the [Lurito-Gallagher]/DuPont model determines the
revenue requirement, average investment, and return among other things.”).

372 Moore, Exh. MM-1Tr at 50:13-18.
373 PSP Reply Brief at 26 9§ 59.

37 LaRue, TR. at 198:2-15 (stating that PSP did not know of another Commission regulated
transportation company that used DNI); Order 08 at 17 9 63.

375 LaRue, TR. at 227:17 — 229:3; Bench Exhibit No. 1 at 2.

37 WUTC v. Washington Natural Gas Company, Docket UG-920840, Fourth Supp. Order at 5
(September 27, 1993) ("Rates should be established for utility service which allow the company
an opportunity to recover the reasonable costs of providing that service, and which are at the
lowest level which will meet those costs."); Order 09 at 52 4 167 fn. 298 (“The authorized DNI
amounts per pilot represent an opportunity and not a guaranteed amount[.]”).
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so, given that under PSP’s existing association structure, any excess operating expense
revenue is distributed to pilots as additional DNI.3”7 While PSP states that it would be
willing to accept conditions placed on the use of its operating margin, the Commission
will not impose conditions in the absence of a more detailed analysis regarding an
operating margin as applied to PSP.

Finally, PSP should explore whether other regulatory processes, such as deferred
accounting petitions or trackers, are reasonably suited to account for unexpected
operating costs. As Staff notes, PSP has already proposed a tracker as part of the
settlement in this case, and use of deferred accounting petitions may provide PSP a better
opportunity to recover unexpected operating expenses with the need for the consistent
revenue increase created by an operating margin.

E. Transportation Charge, Revision to Item 340

PSP argues that the Commission should approve its proposed transportation charge
increase from $168.20 to $233.93 based on its transportation study. PSP also proposes to
add a definition of “repositions” to the tariff and apply the transportation charge to
repositions.®”® PSP states that all of the parties agree that there should be some form of
update to the transportation charge in PSP tariff (Item 340), but that the parties disagree
as to the extent of the increase.?”” PSP argues that when the Commission initially set the
transportation charge at $168.20 in Order 09, it did so based on Staff’s analysis of
historical costs under the prior BPC tariff, which was last set in 2009.3%° PSP asserts that
if the Commission elects to adjust the current charge to reflect inflation, it should adjust
the charge as of June 2009 to June 2025, which results in a transportation charge of
$251.54, which is greater than PSP’s proposed increase.>®!

PSP maintains that travel time to an assignment is considered part of an assignment under
BPC rule, and that its transportation study reflects the actual costs of travelling to
perform assignments.>*? PSP contends that the Puget Sound pilotage district is
exceptionally large and that significant travel can sometimes be required for pilots to

377 LaRue, TR. at 268:14-19.

378 Klapperich, Exh. ECK-1T at 3:16-21, 8:18 — 9:6.

37 PSP Brief at 38 9] 88.

380 PSP Brief at 38-39 9 89; Order 09 at 81 4 273; Klapperich, Exh. ECK-03.
381 PSP Brief at 38-39 q 89.

382 PSP Brief at 39 4 90; WAC 363-116-081; Klapperich, Exh. ECK-05.
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reach remote assignments.*** PSP claims that repositions have been included in the
transportation charge since 2019 and that they allow PSP to flexibly adjust where pilots
are located.*®* PSP also argues that its changes to tariff language are intended to clarify
the applicability of the transportation expense charge to repositions.>%’

PSP contends that it has improved its transportation study to show the reasonableness of
the transportation expense and the vendors that PSP relies on. Specifically, PSP notes that
it has provided an accounting of all of the transportation expenses incurred in the test
year, including vendor increases based on the relative use of those vendors in the test
year.>%¢ PSP further argues that it has provided additional testimony establishing the
reasonableness of its transportation expense adjustment, explaining why taxi rates from
PSP’s Seattle office to assignments should no longer be relied on, and justifying the
inclusion of costs associated with travel from pilot residences in the transportation
charge.¥

PSP asserts that the Commission should reject PMSA’s transportation charge proposal
based on IRS rules for deducting travel expenses as a basis to reject the recovery of
transportation expenses associated with pilots traveling from their residences. PSP
contends that it, rather than individual pilots, are responsible for paying transportation
expenses, and that pilots are not deducting expenses related to travel from residences to
assignments on their tax returns.>3® PSP also claims that considering IRS rules and state
travel rules by analogy supports PSP’s position that pilot travel from their residences
should be included in the transportation charge.** PSP maintains that, contrary to
PMSA’s suggestion, the Commission has never adopted IRS principles in its prior
evaluations of the transportation charge in prior rate cases.>* PSP further argues that the
Commission reject PMSA’s transportation expense ratio approach to adjusting the

383 PSP Brief at 39 4 90.

384 PSP Brief at 39-40 9 91; Klapperich, Exh. ECK-08T at 16:3 — 17:21.
385 PSP Brief at 39-40 § 91.

38 PSP Brief at 40 9 93; LaRue, Exh. AML-3.

387 PSP Brief at 40-41 9 94; Klapperich, Exh. ECK-1T at 7:1 — 8:5, 18:14 — 20:11, Exh. ECK-8T
at 20:9 — 21:8.

38 PSP Brief at 41 9 96; Klapperich, Exh. ECK-8T at 18:16 — 19:5.
389 PSP Brief at 41 4 96; Klapperich, Exh. ECK-4, Exh. ECK-12X at 18.
3% PSP Brief at 41-42 9 97.
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transportation charge because it is not based on any previously approved Commission
methodology.>*!

Staff recommends that the Commission reject PSP and PMSA’s proposals to update the
transportation charge and adopt Staff’s recommended $205.78 transportation charge.
Staff states that the transportation charge is intended to cover the costs of transporting
pilots to and from assignments and was not updated by the Commission in the last rate
case relative to when the rate was originally set in 2020.%% Staff asserts that costs have
increased since 2020, and that Staff’s proposal to adjust the preexisting charge to account
for inflation as of the end of 2024 relies on methodology and data that the Commission
previously found resulted in fair, just, reasonable, and sufficient rates and is
administratively efficient.>*?

Staff disagrees with PSP’s proposed adjustment based on its transportation study because
PSP’s transportation study is not readily reviewable, given the amount of contextual
considerations involved in evaluating each transportation event contained in the study.***
Staff argues that under PSP’s own considerations, there is insufficient information in
PSP’s invoices to review the study, and that auditing the study in future cases would be
exceedingly difficult.?> Finally, Staff maintains that the Commission should reject
PMSA’s transportation charge adjustment, as the method used by PMSA to recommend a
93% ratio of PSP’s transportation expenses is not supported by the Commission’s
precedent in Order 08 and lacks a principled basis.?*® Staff also expresses concern
regarding PSP’s proposal to include “repositions” as part of Item 340 because it opposes
recovering transportation expenses between the Port Angeles Pilot Station and pilots’
place of residence as part of the transportation charge.**” However, Staff does not oppose
PSP recovering reposition costs associated with transporting around the pilotage grounds
as an operational expense.**®

91 PSP Brief at 42 44 98-99.
392 Staff Brief at 12 4 29.
393 Staff Brief at 13 4 30; Van Meter, Exh. TVM-7T at 9:17-20.

394 Staff Brief at 13-14 9 31 (noting eleven separate considerations based on PSP’s explanation of
the study).

3% Staff Brief at 13-14  31.

3% Staff Brief at 14 9 32.

397 Van Meter, Exh. TVM-7T at 12:4-12.
3% Van Meter, Exh. TVM-7T at 8:14-16.
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PMSA recommends that the Commission adopt a transportation charge of $177.53 based
on adjusting the current transportation charge for inflation from August 2023 to
December 2025.3%° In testimony, PMSA also advocated for a transportation charge of
$183.05, based on the premise that the Commission approved approximately 93% of
PSP’s transportation expenses in Order 08, and applying the same 93% recovery to PSP’s
current test year expenses and vendor rate increases results in a total charge of
$183.05.4° PMSA also opposes PSP’s proposed change to the language of tariff item 340
applying the transportation charge to repositions, arguing that expenses related to
repositions should remain in base rates.*’!

On reply, PSP asserts that the Commission should reject PMSA’s recommendation to
adjust the transportation charge to $177.53, stating that its recommendation from
testimony of $183.05 was already outside of the range of reasonableness, and its revised
position is an even smaller adjustment.**?

On reply, Staff contends that PSP’s argument that the current transportation charge
should be adjusted based on 2009 costs is misplaced, because the Commission
determined that the current transportation charge was fair, just, reasonable, and sufficient
in the 2019 rate case.**® Staff maintains that PSP’s position that the transportation charge
is unreasonably low following Order 09 and Order 08 belies the Commission’s findings
in those cases and amounts to a collateral attack on those orders.*** Staff reiterates that
the Commission should adopt its proposal adjusting the prior rate for inflation and reject
both PSP’s proposal because it is based on information that cannot be meaningfully
reviewed by other parties and PMSA’s proposal from testimony because it is based on a
misinterpretation of Order 08.40°

On reply, PMSA argues that the Commission has previously rejected including pilot
home to assignment costs in the transportation charge, and that the transportation charge
should be calculated based on the cost of transportation from PSP’s primary office to its

3% PMSA Briefat 11-12 § 31.

400 Moore, Exh. MM-49T at 60:12 — 61:6.

401 PMSA Brief at 11-12 4 31; Moore, Exh. MM-49T at 62:21 — 63:22.
402 PSP Reply Brief at 29 § 67.

403 Staff Reply Brief at 4-5 99 11-12.

404 Staff Reply Brief at 4-5 9 11-12.

405 Staff Reply Briefat 5 9 13.
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assignments.*’* PMSA asserts that travel expenses from pilot residence to assignments
are not deductible business expenses under federal law, and that the Commission should
only adjust the current transportation charge for inflation from August 2023 to December
2025, based on the Commission’s decision to maintain the existing transportation charge
in Order 08.4°7 PMSA further states that the Commission should reject PSP’s proposed
revisions to tariff item 340 because PSP did not properly indicate the revisions as
required by WAC 480-160-110, and PSP did not file an errata to correct the omission.**
PMSA contends that PSP’s definition of “repositions” goes beyond clarification of
existing practices because it includes transportation from a pilot’s residence and the Port
Angeles Pilot Station, which should be excluded from the transportation charge.*"
PMSA also argues that by including the term “repositions” in the tariff, PSP would be
authorized to collect the transportation charge for both reposition moves and vessel
movements, despite PSP’s claim that the existing transportation charge already includes

repositions.*!?

Commission Decision

The Commission adopts Staff’s recommendation to increase the transportation charge to
$205.78. In Order 08, the Commission determined that the transportation charge should
not be adjusted from the level it was set at in Order 09 because the Commission could not
determine “to what degree the booked transportation charges include pilot commute costs
to and from their homes.”*!! Consequently, the transportation charge has not been
adjusted since the Commission initially established the charge in 2020.

Based on the accumulated interest between the time that the charge was established
(2020) and the test year for this case (2024), the Commission agrees with Staff’s
proposal, which accounts for the effect of inflation during that interval. The Commission
additionally approves Staff’s proposed adjustment to PSP’s transportation expense and
the resulting transportation charge to align with its proposed recommendation.*'? The
Commission rejects PSP’s suggestion that rates would need to account for inflation since

406 PMSA Reply Brief at 16 9 33.

407 PMSA Reply Brief at 16-17 9 34-36.

408 PMSA Reply Brief at 17-18 99 37-39.

409 PMSA Reply Brief at 18 99 40-41.

410 PMSA Reply Brief at 19 9 42; Klapperich, Exh. ECK-8T at 16:3-7.
41 Order 08 at 92 9 350.

412 Van Meter, Exh. TVM-7T at 9:20 — 10:2.
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2009, as the Commission determined a fair, just, reasonable, and sufficient transportation
charge based on an adjustment to historical data in Order 09.4!* Similarly, the
Commission rejects PMSA’s suggestion that it is appropriate to account for inflation
from 2023, as Order 09 held the existing charge constant, and failing to account for
inflation from 2020 would unreasonably decrease the relative value of the transportation
charge amount.*'* The Commission finds that continuing to use the existing method,
which was drawn from the prior BPC method “based on taxi rates between the PSP’s
Seattle office and ports throughout the pilotage district,” continues to provide an adequate
comparison for the purpose of recovering reasonable transportation expenses.*!>
Although PSP states that the use of PSP’s Seattle office was as a proxy, the use of such a
proxy is administratively straightforward and is reasonably grounded on the fact that
PSP’s primary office is located in Seattle.*!®

The Commission also rejects PSP’s transportation study as not susceptible to meaningful
review by the Commission. PSP testifies that there are numerous criteria that are
implicated by its choice of travel method, including whether multiple pilots can ride
share, cost, distance, current traffic conditions, vendor availability, fatigue, stress,
efficiency, safety, weather, tug availability, terminal problems, vessel delays, ride-share
surge pricing, and driver credentials.*!” PSP further states that “the reasonableness of
transportation expenses ultimately comes down to individual circumstances,” and that
“those decisions are made based on a variety of factors.”*!® In order to evaluate all of
these factors, the Commission would require access to an enormous amount of
information from multiple sources for an entire year, much of which was not provided by
PSP as part of its filing.

413 Order 09 at 81 9 273.

414 The Commission further rejects PMSA’s argument that it has previously evaluated
transportation expenses based on IRS rules, and notes that PMSA does not adequately explain
how the application of IRS rules should affect whether such expenses should be recoverable
through rates.

415 Klapperich, Exh. ECK-1T at 5:9-11.

416 See also, Sisung, Exh. RLS-5T at 39:2-19 (explaining that PSP chose to use the Seattle metro
area cost of living for purpose of the compensation study because “that is the location of PSP’s
office,” even though individual pilots may choose to live in relatively higher or lower cost of
living areas).

47 Klapperich, Exh. ECK-8T at 7:15-18, 8:9-12, 9:3-16, 10:3-21.
418 Klapperich, Exh. ECK-8T at 11:9-12.
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The Commission shares Staff’s concern that PSP’s approach to transportation is
essentially so contextual that it eludes any form of straightforward review and becomes
administratively unworkable. At least some of the reasoning that PSP cites in support of
its transportation decisions involve matters of fatigue management and safety, which are
issues properly reserved to the BPC.*!” Additionally, PSP testified at hearing that it has
never rejected a transportation expense pursuant to its transportation policy, which raises
further concerns about how to evaluate whether such costs are reasonable.*?° Insofar as
the Commission cannot effectively review the basis for the transportation decisions
included in PSP’s study, the Commission cannot determine that it reflects a reasonable
level of costs by which to establish a transportation charge.

The Commission remains concerned about the costs related to travel from pilot
residences being included in the transportation charge. While PSP states that there are
benefits related to having pilots live throughout the district, it is not clear from the record
whether any benefit to customers associated with this distribution outweighs the cost of
additional travel.*?! Nor is there any indication in the record that PSP pilots’ choice of
residence is pursuant to any form of programmatic distribution intended to achieve the
efficiencies that PSP states are provided, the frequency of when such benefits occur, or
whether such benefits are incidental.

The Commission further does not agree with PSP’s implication that the BPC’s fatigue
management rule requires the recovery of all transportation expenses, including
transportation from a pilot’s residence.**? The Commission agrees that travel is part of a
pilotage assignment, which is why the Commission has established a transportation
charge as part of the tariff. The Commission is primarily concerned with how to assign a
reasonable value to that transportation expense that both incentivizes prudent expense
management and reflects a comparable transportation cost.

PSP has also proposed to revise its tariff to include the following definition of
Repositions: “Transportation of pilots between the Port Angeles Pilot Station and their
place of residence in the Puget Sound region in order to meet customer demand and
support dispatching.” PSP also proposes to add the language “and repositions” to the
existing language of Item 340, which if approved would provide “[f]or each pilot

419 Order 09 at 27 9 93.

420 Klapperich, TR. at 345:2 — 347:2.

421 Klapperich, Exh. ECK-8T at 20:8 — 21:8.
422 WAC 363-116-081.
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performing a Vessel Movement, a Transportation Charge shall be charged at the stated
rate to cover the average cost of pilots’ transportation associated with Vessel Movements
and repositions.”

These revisions appear to make PSP’s proposed changes to the calculation of
transportation expenses as proposed through its transportation study a permanent feature
of its tariff. Insofar as the Commission rejects PSP’s transportation study as a reasonable
means to evaluate transportation expenses, the Commission similarly rejects PSP’s
proposed revisions to the tariff language related to repositions and Item 340.4?* The
Commission does not agree with PSP that the current tariff charge already incorporates
repositions that include the costs of travel from pilot residences in the manner PSP
proposes in its current filing. Order 09 observed that the transportation expense was
intended to “cover the cost of the pilot’s travel to the vessel requesting service, or to
cover the costs of a pilot repositioning between the Port Angeles Pilot Station and
Seattle.”*** This description does not support an inference that the current transportation
charge contains costs associated with transportation of pilots “between the Port Angeles
Pilot Station and their place of residence.”

F. Third Party Launch Service

PSP proposes adding additional language to its tariff stating that, if a pilot boat is
unavailable, the vessel that is receiving pilot service is responsible for paying the costs
associated with a third-party launch service. The specific language is as follows:

Applicability of rate when a PSP-operated pilot boat is unavailable

If the pilot boats are unavailable, a third-party launch service, acceptable to
the pilot assigned to the vessel, must be used for embarkation or
disembarkation. The vessel receiving service is responsible for the charges
invoiced by the third-party launch, in addition to the Port Angeles Expense
Charge.

PSP explains that in all other Puget Sound ports outside Port Angeles, launch service
routinely transports pilots to and from vessels, and such services are billed to the vessel

423 Insofar as the term “repositions” as defined in PSP’s proposed tariff change only appears in
PSP’s proposed modification to Item 340, then rejecting the modification to Item 340 removes
any need for the term “repositions” in the tariff.

424 Order 09 at 76 9 255.
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receiving pilotage service or the vessel’s agent.*>> However, PSP states that with respect
to Port Angeles, some vessels filed complaints with the Commission, and the
Commission subsequently required PSP to refund launch service costs to the vessels.*?
As a result, PSP has proposed a tariff modification to assign the cost of third-party launch
service to the vessel if a pilot boat is unavailable to transport a pilot to a vessel awaiting
service.*?’ PSP further argues that its tariff amendment appropriately assigns the cost of
both the Port Angeles Expense Charge, which is intended to recover all costs associated
with the Port Angeles Pilot Station, and the third-party launch, because PSP continues to
bear costs related to the pilot station even when a pilot boat is not available.**® PSP
contends that although it is rare for PSP to need third-party launch service, such service
may be necessary during PSP’s planned 6-month maintenance of one of its two pilot

boats, in the event that the active pilot boat is temporarily out of service.*?’

Staff argues that the Commission should reject the portion of PSP’s proposed tariff
language that makes the vessel receiving service responsible for third-party launch
service payment. Staff contends that third-party launch service is an operational expense
that PSP is responsible for when a pilot boat is not available, and that any such service
should be invoiced to PSP, because PSP is responsible for providing service at the Port
Angeles location, including transporting pilots to and from vessels.*** Staff suggests that
any temporary expenses for third-party launch service should be mitigated by the
inclusion of a full 12-month calculation of fuel for the Puget Sound pilot boat and have
minimal impact on pilot house operating expense.*’!

PMSA agrees with Staff’s position that PSP should be responsible for paying costs
associated with third-party launch service. PMSA asserts that having vessels pay both the
Port Angeles Expense Charge and the third-party launch service cost double-charges
vessels for the same service.**> PMSA maintains that requiring vessels to pay both costs
also removes incentives from PSP to manage its operational risk with respect to

425 Brewen, Exh. SB-1T at 19:8-10.

426 Brewen, Exh. SB-1T at 19:12-15.

427 Brewen, Exh. SB-1T at 19:15-17.

428 Brewen, Exh. SB-1T at 20:10-14.

429 Brewen, Exh. SB-1T at 19:1-20.

430 Van Meter, Exh. TVM-I1T at 19:5-6, 19:17 — 20:2.
431 Van Meter, Exh. TVM-1T at 20:14 — 21:2.

432 Moore, Exh. MM-49T at 58:3-6.
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providing service from the Port Angeles location, and that third party launch service has
been historically rare and absorbed by PSP as part of its Port Angeles operations.**

In rebuttal testimony, PSP recommends that the Commission authorize its proposed tariff
language assigning vessels receiving service the responsibility for third-party launch
service when a pilot boat is unavailable. PSP argues that the Port Angeles Expense
Charge is intended to recover all expense associated with operating the Port Angeles Pilot
Station, and that PSP pilots use third-party launch service in all other ports that pilots
provide service.*** PSP contends that not requiring vessels to pay third-party launch
service costs will result in PSP under-recovering expenses in a manner that is inconsistent
with its operations at other ports.**> PSP asserts that allowing 12-months of fuel expense
will not offset any expenses for Port Angeles operations as suggested by Staff, because
PSP intends to use 12-months of fuel even if it only has one active pilot boat at the Port
Angeles Pilot Station.**

Commission Decision

The Commission rejects the portion of PSP’s proposed tariff revision that would make
vessels responsible for the cost of third-party launch service in the event that a pilot boat
is unavailable. While PSP states that it regularly uses third party launch service from
ports other than Port Angeles and bills vessel directly for those costs, Port Angeles is
distinct from all other ports in that PSP has undertaken the responsibility to provide its
own embarkation and disembarkation of pilots from that port.**” The Commission agrees
with Staff that, to the extent that PSP has taken on the responsibility of transporting pilots
from the Port Angeles Pilot Station, then it should be responsible for all of the costs
associated with that endeavor, including instances were PSP must use a third-party
launch service because both of the two pilot boats are unavailable. Otherwise, vessels are
required to pay twice for launch service, first through the tariff Item 330 Pilot Boat
Charge and again through the separate invoice for third-party launch service.

433 Moore, Exh. MM-49T at 58:7-11.

434 LaRue, Exh. AML-9Tr at 50:15 — 51:3.
435 LaRue, Exh. AML-9Tr at 51:14-21.

436 LaRue, Exh. AML-9Tr at 53:17 — 54:5.

437 LaRue, Exh. AML-9Tr at 50:19-21 (“PSP pilots utilize third-party launch services regularly in
every port except Port Angeles, because PSP operates the Port Angeles Pilot Station and
maintains two pilot boats for embarkations and disembarkations in Port Angeles.”).
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G. Pilot Efficiency Measures

PMSA argues that the Commission should adopt six recommendations regarding pilot
efficiency. First, PMSA suggests determining the minimum number of pilots by selecting
the lower of either a) the actual number of licensed pilots or b) the number of pilots
determined by a five-year AAL analysis, plus one additional pilot for the PSP
president.**® PMSA also recommends calculating the maximum number of pilots by
selecting the greater of either a) the number of BPC authorized pilots or b) the number of
pilots determined by a five-year AAL + one additional pilot for the PSP president.*”
PMSA argues that changing the “floor” and “ceiling” of the number of tariff funded
pilots based on this proposed method would better align the number of funded pilots with
average pilot workload based on known and measurable data.**

Second, PMSA states that the Commission should require PSP to report on several
operational and financial metrics, including metrics related to assignments, staffing and
customer service information, financial data, and staffing information.**! PMSA asserts
that this information will provide transparency into PSP’s operations and allows trends to
be monitored between rate cases, and notes that this recommendation predominately
involves sharing information already collected by the BPC, which should reduce
reporting burdens.**

Third, PMSA recommends that the Commission require PSP to reconcile forecasted pilot
staffing levels and target assignment levels against actual licensed pilot count and AAL
annually, with the opportunity for some adjustments when material variances occur.*?
PMSA contends that PSP has previously overestimated the amount of licensed pilots that
would be available in future periods, and a reconciliation will facilitate a comparison of
the tariff-funded pilots with actual licensed pilots for purposes of recommending future

adjustments to the number of funded pilots and removing “phantom pilots.”*44

4% Moore, Exh. MM-1Tr at 213:5-8.

439 Moore, Exh. MM-1Tr at 213:8-10.

449 Moore, Exh. MM-1Tr at 213:16 — 214:9.
4“1 Moore, Exh. MM-1Tr at 214:5 — 215:14.
42 Moore, Exh. MM-1Tr at 215:17-22.

43 Moore, Exh. MM-1Tr at 216:1-3.

444 Moore, Exh. MM-1Tr at 216:6-22.
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Fourth, PMSA states that the Commission should monitor RPA as a benchmark metric to
evaluating the sufficiency of the TDNI included in the tariff.**> PMSA acknowledges that
the Commission has previously declined to use RPA as a substitute for the revenue
requirement but suggests that RPA is relevant to evaluating whether rate increases are
necessary relative to the amount of revenue that existing tariff generates.*4¢

Fifth, PMSA argues that the Commission should direct Staff to initiate a workshop to
evaluate whether to allocate a greater proportion of pilotage costs to pilot service time
rather than vessel tonnage compared to the current rate design.**” PMSA maintains that
increasing RPA relative to decreasing average pilot workload may be the result of the
current rate design weighing vessel tonnage greater than pilot service time, and that a
Staff led workshop may help avoid ratepayer cross-subsidization and create incentives for
efficiency.*

Sixth, PMSA recommends that the Commission require PSP to provide financial
reporting based on UTC regulations and requirements, including to the BPC.** PMSA
asserts that PSP’s reported actual earnings per pilot to the BPC is lower than the UTC
DNI because the BPC reported amounts do not exclude callback and medical
expenses.** PMSA contends that DNI should be understood as the amount of revenue
available for distribution to member pilots, as distinct from what the pilots distribute after
accounting for outstanding expenses, and that competing financial information creates
more opportunity for confusion.**!

PSP objects to most of PMSA’s recommended efficiency measures. PSP disagrees with
PMSA’s first efficiency measure, arguing that if the Commission uses a floor and ceiling
when setting the number of tariff funded pilots, it should use the number of pilots
licensed at the time of the compliance filing as the floor and the number of pilots
authorized by the BPC as the ceiling.**? PSP maintains that PMSA’s recommendation

45 Moore, Exh. MM-1Tr at 217:2-4.

46 Moore, Exh. MM-1Tr at 217:8-18.

47 Moore, Exh. MM-1Tr at 217:24 — 218:2.
448 Moore, Exh. MM-1Tr at 218:5-12.

49 Moore, Exh. MM-1Tr at 218:19-21.

49 Moore, Exh. MM-1Tr at 218:19 — 219:5.
41 Moore, Exh. MM-1Tr at 219:6-17

42 Carlson, Exh. IC-16Tr at 89:17-20.
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creates an incentive for pilots to work beyond the safe assignment level set by the
BPC.%3

PSP asserts that the Commission should not adopt PMSA’s second recommendation,
because the BPC is responsible for determining the number of pilots necessary for safe
and efficient pilotage service and PSP already reports assignment metrics, staffing, and
workload to the BPC.** PSP states the BPC maintains data on pilot status, and that
PMSA has previously made similar recommendations regarding metrics to the BPC, and
the BPC has declined to adopt or implement those metrics.*> PSP contends that the
Commission should not require time consuming and duplicative reporting.**®

PSP also disagrees with PMSA’s third recommendation, arguing that the BPC is
responsible for pilot licensing and forecasts about pilot availability, staffing levels, and
target assignment levels.*>’ PSP asserts that it provides audited financial reports to the
BPC that are incorporated into annual reports, which provides transparency into PSP’s
operations, and that the BPC monitors pilot inactivity to prevent “phantom pilots” as
alleged by PMSA.**® PSP states that the additional reporting requested by PMSA is
duplicative, burdensome, and unnecessary given existing reporting requirements to the
BPC and BPC oversight.*>’

PSP maintains that the Commission should reject PMSA’s fourth recommendation
regarding RPA for rate-setting purposes, similar to its determination in Order 09, and
notes that RPA is already included in BPC annual reports on pilotage.*° PSP also
disputes PMSA’s characterization of RPA as increasing at an unreasonable rate,
suggesting that the increase is reasonable when compared to the Seattle area cost of living
increases over the same time period.**!

453 Carlson, Exh. IC-16Tr at 90:1-4.

454 Carlson, Exh. IC-16Tr at 90:5-12.

45 Carlson, Exh. IC-16Tr at 90:12 — 91:2, Exh. IC-8 at 5-6, 11-12.
436 Carlson, Exh. IC-16Tr at 91:3-5.

47 Carlson, Exh. IC-16Tr at 91:11-18.

458 Carlson, Exh. IC-16Tr at 91:17 — 92:6.

459 Carlson, Exh. IC-16Tr at 92:6-9.

460 Carlson, Exh. IC-16Tr at 92:11-12 (citing Order 09 at 18-19 9 86).
461 Carlson, Exh. IC-16Tr at 93:1-6.
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PSP tentatively agrees that PMSA’s fifth recommendation could be beneficial but
expresses concern regarding its ability to collaborate with PMSA on matters related to
efficiency.*?

PSP objects to PMSA’s sixth recommendation, arguing that the BPC already has
authority to require PSP to file financial information and attempting to have the
Commission require the BPC to change what financial information it requires would be
duplicative and intrude into efficiency areas that are properly supervised by the BPC.*53
PSP argues that the Commission already has the ability to examine PSP’s finances, and
that PMSA’s recommendation change would create a substantial administrative burden

without providing additional relevant data.*¢*

Commission Decision

The Commission declines to adopt PMSA’s recommended efficiency measures, other
than the recommendation regarding a workshop to consider rate design issues related to
the allocation of costs to service time and vessel tonnage. With respect to the first
recommendation, the Commission determines that funding below the actual number of
licensed pilots or above the authorized number of pilots intrudes on the BPC’s authority
to determine the number of pilots necessary for safe and efficient pilotage service.*®> The
Commission declines to adopt the second recommendation because, as PMSA notes,
much of this information is already reported to the BPC, such that an additional reporting
requirement would be duplicative.**® The Commission also rejects PMSA’s third
recommendation, as the BPC is responsible for pilot licensures and tracks information
regarding licensed pilots. As noted by PSP, the fact that the tariff funds additional pilots
over the actual number of pilots, where supported by an appropriate record, is not
necessarily indicative of a concern, as funding additional pilots can be understood as a
recognition of the value of the additional work that pilots must perform.*¢” The
Commission further rejects PMSA’s fourth recommendation, as RPA is already reported

462 Carlson, Exh. IC-16Tr at 93:10-13.

463 Carlson, Exh. IC-16Tr at 93:16-21.

464 Carlson, Exh. IC-16Tr at 94:1-6.

465 RCW 88.16.035(1)(d); Order 09 at 25 9 88.

466 Moore, Exh. MM-1Tr at 215:19-22 (“The BPC already requires monthly Activity Reports
from PSP per the Pilotage Act, so this recommendation largely involves sharing existing
information with the Commission as well as the BPC[.]”).

47 Order 08 at 46-47 9 164 (quoting Order 09 at 27-28 § 94).
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by the BPC.*%® Finally, the Commission rejects PMSA’s sixth recommendation, as the
Commission lacks authority to impose a reporting requirement as part of a BPC
process.*®’

The Commission finds merit in PMSA’s fifth recommendation to have further discussion
regarding the pilotage tariff rate design and whether the existing tariff allocation of costs
between service time and vessel tonnage should be re-examined. Although this question
was considered as part of Order 09, further examination of the issue outside the context
of an adjudicated general rate case may demonstrate that the Commission should further
adjust the rate design. Although the Commission does not seek to prejudge the analysis
that may be proposed regarding this subject, the Commission expresses some question as
to whether RPA will provide much insight into this aspect of the rate design. Insofar as
the tariff rates are intended to reflect the revenue requirement set by the Commission, the
general RPA should in theory remain static, regardless of the allocation between service
time and vessel tonnage, because the RPA metric does not distinguish between different
classes of vessel tonnage. While the Commission agrees that this workshop should be
Staff organized and led, it declines to place a firm deadline regarding when such a
workshop should take place, given the current amount of rulemaking and policy dockets
before the Commission and the Commission’s directive to PSP to implement a retirement
plan transition in the near future.

H. Additional Contested Adjustments
1. Fuel Expense Update

PSP seeks to recover fuel costs associated with the operation of its two pilot boats as part
of its rate filing. PSP states that the purpose of its two pro forma fuel adjustments is to
update fuel expense to the most recent 12 months.*’® PSP further states that it is prepared
to update these expenses as part of the compliance filing in this case.*’!

468 See e.g. Royer, Exh. JR-10 at 33 (showing total revenue and assignments included in BPC
annual report).

469 RCW 88.16.035(1)()(describing information that must be included in the BPC’s annual report
to the governor and the chairs of the transportation committees of the senate and house of
representatives, including “any and all other information which the board deems
appropriate.”)(emphasis added). However, the Commission may consider requiring such
information in future Commission annual reports.

470 LaRue, Exh. AML-1T at 68:11-13.
41 LaRue, Exh. AML-1T at 69:1-2.
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Staff also proposes adjustments to PSP’s pilot boat fuel expenses for both pilot boats and
states that it is Commission practice to allow fuel updates to the most recently available
12-month period for other transportation companies during a rate case.*’

On rebuttal, PSP states that while it disagrees with Staff’s recommendation related to fuel
expenses, it understands that fuel expenses will be updated to the most recent 12-months
of actual fuel expenses through a compliance filing in this case.*”?

Commission Decision

The Commission agrees with both PSP and Staff that it is appropriate for PSP to update
its fuel expenses for both pilot boats as part of the compliance filing in this case to the
most recently available 12-month period. The Commission therefore rejects both Staff
and PSP’s adjustments to pilot boat fuel expenses, as the expenses will be updated to the
most recent 12-months of actual fuel expenses as part of PSP’s compliance filing.

2. Membership Dues and License Fees

PSP proposes a pro forma adjustment related to pilot membership dues and license fees
based on the BPC’s decision to increase the number of authorized pilot licenses. PSP
states that its member pilots both incur fees related to pilot licensure and pay dues related
to membership in several organizations, such as the International Organization of
Masters, Mates, and Pilots and the American Pilots Association.*’*

Staff argues that the Commission should reject PSP’s request to fund membership dues
and license fees associated with 60 pilots because PSP currently only has 56 pilots. Staff
recommends that the Commission reject PSP’s pro forma adjustment related to
membership dues and further reduce such expenses to reflect the difference in PSP’s
book amounts and the calculated yearly membership dues for 56 pilots.*”> Staff also
contends that the Commission should reject PSP’s pro forma adjustment related to pilot
license fees and further reduce such expenses to account for the difference between PSP’s

book amounts and the calculated yearly license fees for 56 pilots.*’®

472 Van Meter, Exh. TVM-1T at 9:11-21.

473 LaRue, Exh. AML-9Tr at 10:5-9.

474 LaRue, Exh. AML-1T at 66:4 — 67:6.

475 Staff Brief at 23 9 52; Van Meter, Exh. TVM-1T at 5:17 — 6:8.
476 Staff Brief at 23 9 52; Van Meter, Exh. TVM-I1T at 6:10-20.
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PMSA states that it agrees with Staff’s recommendation to reduce the expenses
associated with membership dues and license fees to the number of currently licensed
pilots.*””

PSP maintains that the Commission should fund membership dues and pilot licenses fees
for 60 pilots because the BPC has authorized 60 pilots. PSP contends that if additional
pilots are licensed during the rate effective period after the Commission sets a number of
pilots, then pilots subsidize the costs of additional licensed pilots that are not funded by
the tariff.*’® PSP further argues that its response to Bench Request 5 shows that PSP is
likely to have 59-60 pilots over the course of the rate effective period.*”

Commission Decision

The Commission agrees with Staff’s recommendation to reduce expenses associated with
pilot membership dues and license fees to 56 pilots, the current number of licensed pilots
and the pilots funded in the tariff. The Commission adopts this recommendation for the
same reasoning expressed above with respect to the number of pilots to fund in the tariff
and because the potential number of additional licensees in the rate effective period are
not currently known and measurable.

3. Rate Case Costs, Consulting Fees, and Legal Fees

PSP requests recovery of its rate case costs, consulting fees, and legal fees incurred
related to this proceeding, arguing that it has proposed multiple substantive changes with
supporting testimony and analysis.**® PSP argues that its rate case costs and fees are
reflective of PSP’s attempts to improve and refine its rate setting analysis and approach,
and that PSP has shown incremental improvement relative to past rate cases.*3! PSP
further objects to PMSA’s suggestion that rate case costs that were authorized in previous
cases should be disallowed, asserting that such a disallowance would be retroactive
ratemaking.**> PSP maintains that it is reasonable for regulated entities to relitigate
matters from prior rate cases where there are new arguments and evidence supporting

477 Moore, Exh. MM-49T at 58:15-19.

478 LaRue, Exh. AML-9Tr at 16:5-12.

47 PSP Reply Brief at 27 4 62; PSP Response to Bench Request No. 5.
0T aRue, Exh. AML-1T at 75:7-21.

481 LaRue, Exh. AML-9Tr at 41:10 — 42:10.

482 LaRue, Exh. AML-9Tr at 42:11-15.



199

200

DOCKET TP-250574 PAGE 81
ORDER 06

such argument.***> PSP argues that the Commission should afford PMSA’s arguments
raised for the first time in rebuttal testimony little weight, given that PSP did not have an
opportunity to respond to the arguments. 34

Staff recommends removing a portion of PSP’s rate case costs that are related to
estimates of what PSP’s final rate case costs will be and requiring PSP to submit a
compliance filing regarding its actual rate case costs at the conclusion of this case.*®
Staff also argues that the Commission should disallow $34,176.26 in consulting expenses
to Dr. Charles Czeisler, because his study was for the purpose of the prior rate case and
not used in the current rate case.**® Although Staff understands PMSA’s concern
regarding PSP’s rate case costs, it does not recommend disallowance of any other rate
case costs related to legal or consulting expenses based on PSP’s attempts to relitigate
prior issues, given that PSP has provided new analysis and support for its positions.*®’

PMSA recommends that the Commission limit PSP’s recovery of rate case costs to the
levels that the Commission authorized PSP to amortize over a three-year period,
$265,583. PMSA asserts that PSP has attempted to unreasonably relitigate issues
determined in prior rate cases, and that PSP should be responsible for costs associated
with relitigating past issues rather than ratepayers.*®® PMSA further contends that PSP’s
rate case costs should not reasonably exceed the costs PSP incurred in the first rate case
because that case was foundational and PSP should not be incentivized to relitigate issues
decided in that proceeding.*®® PMSA maintains that the Commission should disallow
costs associated with the PSP’s compensation study, Dr. Czeisler’s study for the 2022
rate case and PSP’s transportation study because they related to issues that PSP is
relitigating from prior rate cases.*® PMSA further recommends disallowing $34,176 of
consulting costs associated with Dr. Czeisler’s 2022 study as outside the test year and

483 PSP Brief at 28-29 9 66; Brewen, Exh. SB-17T at 5:13 — 8:7.
484 PSP Brief at 29 9§ 67; LaRue, Exh. AML-9Tr at 9:10-19.

485 Staff Brief at 24 9 55, Van Meter, Exh. TVM-I1T at 8:6-14.
486 Van Meter, Exh. TVM-9T at 5:20 — 6:5.

487 Van Meter, Exh. TVM-7T at 4:18 — 8:2.

488 Moore, Exh. MM-1Tr at 121:26 — 122:23.

489 Moore, Exh. MM-49T at 79:11 — 82:2.

490 Moore, Exh. MM-1Tr at 123:19 — 128:4.
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$41,155 of PSP witness Tabler’s consulting fees related to general consulting for lack of
sufficient detail regarding the purpose of the consulting.*’!

Commission Decision

The Commission agrees with Staff’s recommendation to exclude the portion of PSP’s
costs that represent estimates and allow PSP to file its actual rate case expenses as part of
the compliance filing in this case. While the Commission acknowledges PMSA’s
concerns about PSP’s relitigation of issues, this alone should not prohibit PSP from
revisiting such issues when supported by new, more developed arguments and evidence,
particularly as the Commission continues to refine its understanding of marine pilotage
ratemaking. The Commission does not find that the rate case costs and consulting fees
incurred by PSP related to PSP’s compensation study and the transportation study are
entirely unreasonable or frivolous in such a manner as would justify PMSA’s requested
disallowance, as both were supported by new data and analysis. However, the
Commission agrees with Staff and PMSA that the $34,176 in costs attributable to Dr.
Czeisler’s 2022 study are outside the test year and should be disallowed. Although PMSA
also proposes to disallow $41,155 in consulting fees related to Tabler Consulting, LLC, it
appears that PSP already intended to exclude those fees from its consulting fees.**?
However, it appears that PSP did not remove the $41,155 associated with Tabler
Consulting, LCC in its results of operations,*”* and the Commission directs PSP to update
its workbook as part of the compliance filing to properly remove that amount.***
Although the Commission is concerned that PMSA waited until its cross-answering
testimony to challenge a portion of the consulting fees related to Tabler, to the extent that
PSP did not intend to exclude these fees, the Commission agrees that the record does not
support the recovery of $41,155 in general consulting fees. PSP has not established what
the purpose of the Tabler’s general consulting fees are for, as distinct from Tabler’s fees

91 Exh. MM-49T at 77:22 — 79:7, 84:16 — 85:6.

42 LaRue, Exh. AML-10, Sch. 2.19 (showing a restating adjustment of $26,400 and a further
reduction of $41,155.30 associated with Tabler Consulting, LLC, for total consulting fees of
$168,844.08)

493 LaRue, Exh. AML-10, Sch. 1.2 (showing consulting fees of $210,999)

494 To clarify, as explained above in the section regarding PSP’s retirement expenses, the
Commission does require PSP to defer the costs associated with MEP legal fees to a future
proceeding, where they may be considered as part of the prudence evaluation of the new
retirement plan.
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associated with the present general rate case.**® In the absence of any information
regarding the purpose of Tabler’s general consulting, the Commission finds that such
costs should be disallowed because they are not representative of ongoing expenses.*’

4. Depreciation

PSP proposes to recover depreciation expense related to its Seattle operations, including
depreciation expenses associated with portable pilot units (PPUs). PPUs are navigation
tools used by pilots as part of providing pilotage service.*” PSP explains that it
previously leased PPUs but now purchases them through an affiliate because the leasing
option was discontinued.*’® PSP proposes a pro forma expense of $255,925 representing
the depreciation expense for 2027 PPUs that it will purchase during the rate effective
year, which it calculated by taking the difference between the pro forma amount for the
2027 PPUs and the current 2023 PPU test year expenses. "’

Staff contests PSP’s recovery of depreciation expenses associated with the 2027 PPUs.
Staff argues that the 2027 PPUs are not yet used and useful, and therefore the $255,925
associated with the 2027 PPUs should not be included in the revenue requirement at this
time.>%

On rebuttal, PSP states that it tentatively agrees with Staff’s recommendation to remove
$255,925 associated with depreciation expenses with the 2027 PPUs.>"!

Commission Decision

45 Compare LaRue, Exh. AML-10, Sch. 2.19 (showing Tabler Consulting, LLC fees of $41,155
for general consulting) with LaRue, Exh. AML-10, Sch. 2.20 (showing Tabler Consulting, LLC
fees of $37,127 for UTC Consulting fees). See also Moore, Exh. MM-68 at 3, 6) (reflecting one
retention agreement for Tabler “to assist in the preparation and prosecution of a general rate case
before the Washington Utilities and Transportation Commission” and another agreement where
Tabler was retained “as a consultant to assist with factual and historical matters relevant to
treaties and statutes affecting pilotage of behalf of [PSP]).

49 Order 08 at 80 99 295-296 (disallowing Tabler consulting expenses because PSP did not
demonstrate that the expenses incurred are representative of an ongoing expense and did not
provide evidence of what those expenses would be going forward).

497 Brewen, Exh. SB-1T at 4:16-17.

4% LaRue, Exh. AML-1T at 72:14-19.

499 LaRue, Exh. AML-1T at 73:12-18.

300 Van Meter, Exh. TVM-IT at 7:8-17.

S0 LaRue, Exh. AML-9Tr at 35:13-18, 36:10 — 37:3, AML-10, PSP Brief at 27 § 63.
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The Commission agrees with Staff’s recommendation and PSP’s revision to remove
$255,925 in depreciation expenses related to 2027 PPUs from rates. The 2027 PPUs are
not currently used and useful for service, and it is premature to begin recovering
depreciation expenses associated with that equipment.

5. PPU Lease

PSP seeks to recover expenses related to its 2023 purchase of PPUs, as well as regulatory
deprecation associated with those devices. PSP explains that in the two previous rate
cases, PPU expenses were tracked as equipment leases because PSP leased them from a
company called NavSim.**?> However, after NavSim discontinued its leasing
arrangement, PSP now purchases the PPUs through an affiliate LLC, PTS II, and has
changed its accounting for PPUs and depreciates them.>*® PSP further explains that PTS
I is an LLC that is “wholly owned by PSP that was set up to purchase advanced
technology assets,” and that due to PSP’s business structure and pilotage risks, it decided
to “purchase, through its affiliate LLC, certain assets with advanced technology
necessary for pilots to provide compulsory service.”>%

Staff recommends that the Commission remove all expenses associated with PSP’s lease
of the 2023 PPUs. Staff asserts that lease expense is being paid to PTS II, which
previously leased the PPUs from NavSim, but PSP has since acquired the PPUs directly
through its affiliate PTS II after NavSim ceased its leasing options.>*® Staff argues that
allowing PSP to recover both the expenses and the depreciation associated with the PPUs
constitutes double recovery through rates of the same expense.’°® Staff states that it
reviewed the documentation related to PTS II’s purchase of the 2023 PPUs and
concluded that the documentation supported a yearly regulatory depreciation amount of
$354,614.5%

92 L aRue, Exh. AML-1T at 72:11-15.

593 LaRue, Exh. AML-1T at 72:15 — 73:2. See also LaRue, Exh. AML-1T at 73:6-8 (“While
[PPUs] were previously acquired through an equipment lease, PSP now purchases these units
through its affiliate PTS II. The last set of PPUs was acquired in 2023 and will be replaced in
2027.7).

304 LaRue, Exh. AML-1T at 78:17-21. See also, LaRue, Exh. AML-1T at 78:21 — 79:2
(“Therefore, when the lease options for PPUs were no longer available, PSP purchased its last set
of PPUs through PTS IL.”).

395 Van Meter, Exh. TVM-1T at 9:6-9.
306 Van Meter, Exh. TVM-I1T at 9:5-6.
307 Van Meter, Exh. TVM-I1T at 22:13-18.
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PSP disagrees in part with Staff’s recommendation to remove expenses associated with
the 2023 PPUs. PSP agrees to remove its proposed adjustment to recover $144,699
associated with increased costs of 2027 PPUs, but maintains that $531,639 should remain
in rates.’®® According to PSP, the Commission previously authorized expenses related to
the 2023 PPUs as part of Order 08, which will not be fully recovered until 2027, and that
removing the expenses from rates now would constitute retroactive ratemaking.>%

Staff contends that removing the entire lease amount associated with the 2023 PPUs is
appropriate because PSP is recovering costs associated with the 2023 PPUs through both
operating expenses and depreciation.’!? Staff argues that PSP has not presented any
evidence that the Commission authorized PSP to double recover the 2023 PPUs, given
that PSP did not own the PPUs at the time of the last rate case.’!! Staff also asserts that
removing the expenses associated with the 2023 PPUs from rates does not constitute
retroactive ratemaking because the removal is eliminating costs on a prospective basis to
prevent two sources of recovery for the same cost, not attempting to correct for over or
under recovery from a prior period.>!?

Commission Decision

The Commission agrees with Staff’s proposed adjustment to remove lease expenses
associated with the 2023 PPUs. PSP acknowledges that the 2023 PPUs were not actually
acquired pursuant to a lease, despite the fact that they were presented as a lease expense
in the prior rate case.’!® PSP further testifies that it is including the costs associated with
the 2023 PPUs “to accurately reflect the change in accounting for these assets[.]”*!* The
Commission disagrees that allowing PSP to recover the cost of the 2023 PPUs through
regulatory depreciation, rather than as an operating expense, constitutes retroactive

308 LaRue, Exh. AML-9Tr at 37:4-7.

399 PSP Brief at 27 § 63; LaRue, Exh. AML-9Tr at 37:11-16.
310 Staff Brief at 23-24 9 54.

1 Staff Brief at 23-24 9 54.

512 Staff Brief at 23-24 9 54.

13 LaRue, Exh. AML-1T at 72:14-17 (“In the two previous PSP general rate cases, PPU expenses
were tracked under Equipment leases because PSP leased these assets from NavSim. However,
when NavSim discontinued its lease options, PSP purchased its PPUs through its affiliate LLC.”);
LaRue, TR. at 276:17-20 (“Because since the 2023 PPU expense was authorized, these are not
leases anymore. These — in the first case, PPUs were handled as leases, and that has stopped, so
they are purchased.”).

314 LaRue, Exh. AML-1T at 72:17-19.
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ratemaking. The change in rate recovery is not the result of adjustment for a prior over or
under recovery, which would constitute retroactive ratemaking, but is intended to reflect
a change in accounting due to a material change in circumstance, the fact that PPUs are
now purchased directly by PSP, rather than leased. Furthermore, PSP has not presented
any reasoning for why it should be authorized to recover both depreciation and expenses
related to the same item or how this circumstance does not result in double recovery of
the same costs.

6. Comp Day Expenses

PMSA argues that PSP is attempting to improperly include expenses related to callback
days in the revenue requirement. PMSA states that PSP has included $352,812 related to
comp days, despite the Commission disallowing recovery of comp day, also referred to as
callback day, expenses in Order 09.313

PSP states that it properly removed expenses associated with comp days, as reflected in
its results of operations workbook, which removes the $352,812 associated with comp
days before calculating PSP’s proposed TDNI.>!6

Staff also testifies that PSP properly removed comp day expenses from its revenue
requirement model and does not recommend any further adjustment to remove comp day
expenses.>!’

Commission Decision

The Commission agrees with Staff and PSP that comp day, or callback day, expenses
were appropriately removed from PSP’s proposed revenue requirement.>'® Therefore, no
further adjustment to remove comp day expenses is warranted.

I. Partial Multi-Party Settlement

PMSA and PSP have proposed a Settlement for Commission approval concerning capital
planning, capital surcharges, and Port Angeles Expense Charge.

315 Moore, Exh. MM-1Tr at 131:10 — 132:5.

316 T aRue, Exh. AML-9Tr at 19:4 — 20:9, Exh. AML-10, Sch. 1.2.

317 Van Meter, Exh. TVM-7T at 6:9 — 7:2.

518 LaRue, TR. at 267:16-24 (clarifying that comp day expenses represent callback expenses).
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First, the Settlement provides that PSP and PMSA (Settling Parties) agree to accept PSP’s
2025-2029 Five-Year Capital Plan, and that PSP will recover costs associated with the
Five-Year Plan through a Capital Plan Surcharge beginning in July 2026.°' The Settling
Parties agree that the proposed capital expenses related to the Port Angeles Pilot Station,
the Ediz Hook Barge, and 2027 PPUs are prudent and necessary expenditures and that
financing costs shall be estimated using current market rates for PSP debt.>? If the
Commission approves the Settlement, PSP will be authorized to make expenditures
consistent with the Five-Year Plan and will file an update to the Capital Plan Surcharge
as part PSP’s compliance filing in this matter.>! The Capital Plan Surcharge update will
include financing and carrying costs, during the financing of each project or acquisition,
with rate recovery tied to the actual loan amortization period.??

Beginning June 1, 2027, and annually thereafter, PSP will make a compliance filing to
true-up actual capital expenses for the prior year as compared to the Capital Plan
Surcharge recovery for the same period, disclose any changes in financing terms, and
incorporate those changes into the compliance filing calculator.>?® The compliance filing
will also include workpapers supporting all accounting for each project identified in the
Five-Year Plan and will provide such workpapers to PMSA and the Commission 30 days
before its June 1 compliance filing, or 60 days if the increase to the Capital Plan
Surcharge is 50 percent or greater.>>* The Settlement clarifies that the Capital Plan
Surcharge does not include costs associated with Pilot Boat Service Life Extension
projects, which will be recovered separately through the proposed Pilot Boat Surcharge
discussed further below.>? The Settlement further states that PSP will implement
controls to prevent double recovery between the two proposed surcharges, and that PSP

519 Settlement Agreement at 3 9 12. The Settlement Agreement further defines the 2025-2029
Five-Year Capital Plan as consisting of the following exhibits: Brewen, Exh. SB-3, Exh. SB-9
through Exh. SB-13, Exh. SB-15, and Exh. SB-16, for a total of eight exhibits. Settlement
Agreement at 3 9 13.

520 Settlement Agreement at 3 9 14.
521 Settlement Agreement at 4 9 16.
522 Settlement Agreement at 4 9 16.
523 Settlement Agreement at 4-5 99 17-18.
524 Settlement Agreement at 5 9 18.
525 Settlement Agreement at 5 9 19.
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may propose consolidation of the surcharges in a subsequent general rate case or
compliance filing.%?°

Second, the Settling Parties also agree to accept PSP’s Pilot Boat Capital Plan, and that
PSP will be recovering Pilot Boat capital expenditures through a Pilot Boat Surcharge
beginning in July 2026, which is distinct from the proposed Capital Plan Surcharge.*?’
The Pilot Boat Capital Plan includes specific estimates of all reasonably anticipated
capital cost items for Pilot Boat Service Life Extension Projects, the proposed timing and
sequencing of those items, and the Pilot Boat Surcharge.>*® The Settling Parties agree that
proposed capital expenses related to the Pilot Boat Juan de Fuca and Pilot Boat Puget
Sound engine rebuilds, Tier 3 re-power, and mid-life extension projects, and both boats’
repower engineering are necessary and prudent and should be recovered through the
proposed Pilot Boat Surcharge.>?” The Settling Parties further agree that financing costs
shall be estimated using current market rates for PSP debt and trued up at the compliance
filing stage.>*° The Settling Parties propose a similar compliance filing procedure for the
Pilot Boat Surcharge to the process described above regarding the Capital Plan
Surcharge.>’!

The Settlement explains that both surcharges will go into effect as part of the rates
authorized by the Commission in this matter and will be calculated pursuant to
Attachment 1 to the Settlement, which will also be used to analyze actual expenses
against surcharge recovery, true-up, and set subsequent surcharges.’>*> PMSA shall
support PSP’s annual surcharge compliance filings through the Commission’s Open
Meeting process, and PSP shall identify variances and provide explanation if a proposed
surcharge exceeds or deviates materially from the scope, cost, or financing terms for an
agreed item.>** PMSA explicitly reserves the right to challenge the prudence and

526 Settlement Agreement at 5, 10 49 19, 33.
527 Settlement Agreement at 6 9 20.

528 Settlement Agreement at 6 9 21. The Settlement Agreement further clarifies (1) that the Pilot
Boat Capital Plan consists of the following exhibits: Brewen, Exh. SB-3 through Exh. SB-8, and
Exh. SB-14; and (2) that the Pilot Boat Service Life Extension Project refers to the mid-life refit
and Tier 3 repower projects identified in Brewen, Exh. SB-3. Settlement Agreement at 6 § 21.

529 Settlement Agreement at 6 9 22 (citing Brewen, Exh. SB-3 at 3).
330 Settlement Agreement at 6 9 22.

331 Settlement Agreement at 7-8 99 23-35.

532 Settlement Agreement at 8 9 26-27.

533 Settlement Agreement at 9 9 28.
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reasonableness of variances, and all compliance items shall be subject to the
Commission’s prudence review and approval for final recoverability.>** The Settling
Parties further agree that the compliance filings are automatic, periodic adjustments that
will not constitute general rate proceedings as defined in WAC 480-07-505(4)(c), but that
such filings will be subject to public comment from stakeholders as provided in WAC
480-07-505(1)(e).>*

The Settling Parties further propose renaming Tariff Item 330 from the “Pilot Boat
Charge” to the “Port Angeles Expense Charge” and agreed to update the charge to
include expenses listed in Attachment 2 to the Settlement.>3® The Settlement states that
the Port Angeles Expense Charge does not include recovery of capital costs or
depreciation related to existing plant, and that it is intended to be revenue neutral
recovery of PSP’s Port Angeles operations expenses.>>’ The Settling Parties agree that
the expenses included in Attachment 2, Column I are prudent and should be recovered
under the Port Angeles Expense Charge, but that Port Angeles depreciation expense and
Pilot Boat depreciation expense should be excluded and recovered with Seattle
expense.’*® The Settlement states that if PSP’s operating margin proposal is not adopted,
then the proposed Port Angeles Expense Charge will be $593 based on the total expenses
included as described in Attachment 2, and that the charge will be implemented upon
approval of the Settlement.>*’

Finally, the Settlement contains various provisions related to future collaboration
between PSP and PMSA with respect to the subjects included in the Settlement. The
Settling Parties agree to work in good faith to resolve any disputes regarding the
Settlement, consider adopting the processes outlined in the Settlement for future capital
plans, explore tax-efficient structures, and pursue possible grants and subsidies if PSP is

eligible.>*

534 Settlement Agreement at 9 9 28-29.

535 Settlement Agreement at 9 § 31. The Settling Parties further agree that the timing of the
compliance filings will not affect PSP’s ability to separately file a general rate case or the timing
of PSP’s general rate case. Settlement Agreement at 9 9 31.

536 Settlement Agreement at 10-11 49 37-38.

337 Settlement Agreement at 10-11 4 37.

538 Settlement Agreement at 11 9 39.

53 Settlement Agreement at 12 9 41-43.

540 Settlement Agreement at 10, 13 99 32, 34-36, 45.
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PSP states that the Settlement tracks pilot boat projects separately from the other projects
because the pilot boat projects may have different funding options or restrictions due to
environmental concerns.>*! PSP also clarifies that it intends to separately report the
various projects included in the Capital Plan Surcharge because the projects have
different depreciable lives.>*? PSP explains that the Capital Plan Surcharge is expected to
be a total of $50.81, with approximately 80 percent attributable to 2027 PPUs and 20
percent attributable to pilot station and Ediz Hook Barge projects, and that the Pilot Boat
Surcharge is expected to be a total of $79.>* PSP testifies that the Settlement benefits
both PSP and customers because the Settlement surcharges are not permanent, reduce the
need for more frequent rate cases, avoid regulatory delays, and include tracking and true-
up requirements to monitor the collection and use of the funds.’* PSP argues that the
various components of the Settlement are in the public interest because the capital
recovery surcharges provide necessary funding to continue providing safe and efficient
pilotage service, and the Port Angeles Expense Charge is intended to be revenue neutral
and does not result in rate shock.>*’

PSP argues that the Commission should accept the Settlement for three reasons. First,
PSP asserts that the two capital surcharges are appropriate because they allow PSP to
seek financing, reduce regulatory lag, decrease the amount of interest incurred, provide
stability to ratepayers, and involve compliance filings with true-ups to ensure that costs
are correctly recovered.’*® Second, PSP states that the Port Angeles Expense Charge
should be approved because it is supported by the record and avoids subsidization of Port
Angeles expenses in rates, and PSP is currently not recovering its Port Angeles operation
expenses through the existing charge.>*’ Third, PSP contends that the Port Angeles
Expense Charge does not include depreciation expenses, which should remove any
concerns regarding potential double recovery, and represents total Port Angeles operating
expenses applied to all pilot boardings, whether or not a pilot boat is available.>** PSP
also notes that the Settlement reflects an instance of positive collaboration between PSP

341 LaRue, Exh. AML-18T at 4:3-8.

342 LaRue, Exh. AML-18T at 4:17-19.

%3 LaRue, Exh. AML-18T at 5:1 — 6:16.
44 Brewen, Exh. SB-18T at 3:11 — 5:2.
345 LaRue, Exh. AML-18T at 13:8 — 14:2.
546 PSP Brief at 43-44 9 103.

547 PSP Brief at 44 4 104.

548 PSP Brief at 44-45 9 105.
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and PMSA and represents a step towards a more collaborative ratemaking process for
549

marine pilotage.
PMSA also supports adoption of the Settlement, stating that PSP has convincingly
established the need for the costs that it seeks to recover through the Capital Plan and
Pilot Boat surcharges.>° PMSA explains that the Pilot Boat Surcharge is modeled after
an automatic adjuster that is used by the California Board of Pilotage Commissioners that
was developed by the San Francisco Bar Pilots and PMSA, which PMSA has continued
to refine and support.>>! PMSA further agrees with the proposed Port Angeles Expense
Charge, subject to PMSA’s opposition to PSP’s proposed operating margin.>>> PMSA
also recommends that the Commission adopt the provisions of the Settlement that create
a framework for future agreements and cooperation between PSP and PMSA.>?

At the evidentiary hearing, Staff confirmed that it did not oppose the Settlement.>>*
Commission Decision

For the reasons explained below, the Commission conditionally approves the Settlement.
Conditional approval is necessary to update some of the inputs to the surcharges based on
other determinations made as part of this Order, namely the final vessel projection and
the adjustment to the fuel expense.

In considering proposed settlement agreements, the Commission will review the
agreement to determine whether it complies with applicable legal requirements, is
supported by the evidence in the record, and whether approval of the agreement is
consistent with the public interest.>>*> The Commission may approve a proposed
settlement agreement, with or without conditions, or may reject it and will approve an
agreement if it is lawful, supported by an appropriate record, and consistent with the
public interest in light of all the information available to the Commission.>*¢ Pursuant to

549 PSP Brief at 44-45 9 105.

550 Moore, Exh. MM-71T at 2:4 — 3:26.

551 Moore, Exh. MM-71T at 4:17 — 5:3.

352 Moore, Exh. MM-71T at 5:20 — 6:13.

333 Moore, Exh. MM-71T at 5:6-16.

>3 Van Meter, TR. at 393:4-16; Sevall, TR. at 395:9-18, 396:22 — 397:13.
335 WAC 480-07-740.

556 WAC 480-07-750(2).
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RCW 81.116.040, the Commission shall encourage alternative forms of dispute
resolution to resolve disputes between an association or group of pilots and any other
person regarding matters covered by chapter 81.116 RCW.

After considering the Settlement and the record developed in this proceeding, the
Commission finds that the Settlement should be largely approved as presented as lawful,
in the public interest, and supported by an appropriate record. PSP has demonstrated a
reasonable need for the capital improvements that it seeks to recover through the Capital
Plan Surcharge and the Pilot Boat Surcharge, as well as the expenses related to Port
Angeles operations through the Port Angeles Surcharge. The Commission further
determines that the compliance filing process, including subsequent prudence review, are
appropriate safeguards to ensure that only reasonable costs attributable to the projects
included in the Settlement are recovered through rates. The Commission also agrees that
the Settlement is in the public interest as providing certainty to ratepayers, decreasing
interest associated with capital projects, reducing the frequency and scope of future rate
cases, and supporting necessary marine pilotage services.

The Commission also commends PSP and PMSA for their collaboration on the issues
contained in the Settlement. Fundamentally, marine pilots and shippers are partners, as
pilots need shippers as sources of revenue and recipients for their service, while shippers
need pilots to safely and efficiently guide their ships through complex local waters. The
compromise reflected in the Settlement is indicative of mutual cooperation and clear-
eyed assessment that ultimately provides persuasive support for the reasonableness of the
proposal and conserves litigation resources for everyone involved. The Commission
shares the Settling Parties’ aspiration that the Settlement may provide a common
foundation for reasonable discussion and future proposals, which may reduce the
acrimony that has characterized some aspects of the recent proceedings.

Although the Commission generally approves of the Settlement proposal, some further
adjustments are warranted based on other determinations made in this Order. Namely, the
final surcharge amounts for both the Capital Plan Surcharge and the Pilot Boat Surcharge
were calculated based on a vessel projection of 7,036 assignments, and the Commission
has adopted PSP’s updated vessel projection of 6,971.%>7 Additionally, the Port Angeles
Expense Charge includes expenses related to pilot boat fuel.>>® Therefore, the
Commission conditions its approval of the Settlement on the Settling Parties recalculating
the Capital Plan Surcharge and the Pilot Boat Surcharge to reflect the vessel projection

37 LaRue, Exh. AML-18T at 5:9 — 7:6.

538 Settlement Agreement, Attachment 2.
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adopted as part of this Order. The Commission also conditions its approval of the

Settlement on the Settling Parties updating the pilot boat fuel expenses included in the

Port Angeles Expense Charge to align with the most recent 12-months of fuel expenses,

consistent with the Commission’s determination to require PSP to update its fuel

expenses as part of its compliance filing for this case.

(1)

)

€)
(4)

©)

(6)

(7)

(8)

)

(10)

III.  FINDINGS OF FACT

The Commission is an agency of the state of Washington vested by statute with
authority to regulate rates for pilotage service subject to the Washington Pilotage
Act.

PSP is a “[p]erson with a substantial interest” that filed a proposed tariff for
pilotage services, as that term is defined in RCW 81.116.010. PSP provides
pilotage services to vessels in the Puget Sound pilotage district.

On July 29, 2025, PSP filed proposed tariff revisions with the Commission.

PSP proposes an overall revenue increase of approximately $25.2 million in
annual revenue, or 60 percent.

PSP’s updated vessel forecast for 2026 indicates there will be 6,971 vessel
assignments in 2026. This figure is corroborated by PMSA’s vessel project
analysis indicating 6,972 vessel assignments in 2026.

Review of average assignment levels for 2022 to 2024 supports an average
assignment level of 140.6.

The Commission’s AAL method is specifically for ratemaking purposes and does
not reflect the Commission’s judgment as to what is a safe or efficient assignment
level for pilots.

PSP currently has 56 licensed pilots.

PMSA has not established that RPA is relevant to determining the number of
pilots to fund in the tariff based on the record developed in this proceeding.

Continued use of the DNI methodology established in Order 09 is not reasonable
based on the record developed in this proceeding, as it tends to produce
consistently lower DNI over time even before accounting for inflation.
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(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)
(19)

(20)

21

(22)

PSP’s compensation study uses a reasonable and uniform methodology that
accounts for the age and location of the data relied upon in the study and
represents an improvement over the previous compensation studies provided by
PSP.

PSP is primarily in competition for candidates with West Coast pilotage districts,
in particular California and San Francisco.

Staff identifies an appropriate range of reasonable DNI from $500,559 to
$814,308.

PSP’s compensation study does not include a workload analysis or consistent
information regarding the target DNI for other pilotage districts, and relies on a
single year’s worth of data from a high traffic year.

The record does not establish that PSP is currently unable to attract or retain
qualified pilots due to an unreasonably low DNI.

PSP’s target DNI is directly linked with its retirement benefits under its current
retirement program.

PSP’s recommended DNI of $729,467 is contrary to the regulatory principles of
gradualism.

The record supports setting a per pilot target DNI of $500,559.

PSP has not established that it is reasonable to implement a DNI COLA automatic
adjuster mechanism while there are outstanding concerns regarding PSP’s current
retirement program.

Staff has not demonstrated that pilots are sufficiently similar to public employees
for purpose of its proposed disallowance of one-third of PSP’s retirement
expenses.

PMSA’s proposal to immediately defund PSP’s retirement program and increase
per pilot DNI by approximately $36,000 is likely to compromise PSP’s ability to
attract and retain qualified pilots.

PSP is still in the process of seeking approval of its proposed MEP retirement
plan from the DOL.
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(23)

24)

(25)

(26)

27

(28)

(29)

(30)

€2))

(32)

(33)

PSP states that it may proceed to implement its proposed MEP within one year,
even without approval from the DOL.

Further delay of PSP’s retirement plan transition places risk on shippers of
bearing rising retirement costs under PSP’s pay-as-you-go retirement plan.

PSP has not yet demonstrated that its new retirement plan, as well as costs
associated with the transition to that retirement plan, are prudent.

PSP has not demonstrated that its organization and operations are directly
comparable to other Commission regulated transportation companies that
currently use an operating margin.

PSP’s operating margin proposal does not conform to the general purposes of an
operating margin and lacks supporting analysis based on comparison to other
similarly situated operations.

PSP’s transportation study relies on contextual data that has not been presented to
the Commission for review, as well as safety and fatigue considerations that are
within the jurisdiction of the BPC, such that the Commission cannot determine
whether the study’s results are reasonable.

The tariff transportation charge has not been updated since it was originally set in
Order 09.

The Seattle taxi methodology upon which the transportation charge was set in
Order 09 remains an adequate proxy for estimating average transportation costs
for pilots.

PSP’s Port Angeles operations are distinct from its other operations with respect
to third-party launch service, as PSP has undertaken the responsibility to embark
and disembark pilots using its own pilot boats at Port Angeles.

PSP is responsible for embarking and disembarking pilots from Port Angeles,
including the cost of third-party launch service in the event that a pilot boat is
unavailable.

PMSA’s recommended workshop reevaluating the distribution of pilotage fees
between vessel tonnage and service may result in useful information for the
Commission’s consideration in future rate cases.
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(34)

(35)

(36)

(37)

(38)

(39)

(40)

(41)

(42)

(43)

(44)

(1)

2)

PMSA has not demonstrated that its remaining efficiency measures are reasonable
because they either conflict with prior Commission policy determinations, involve
reporting information that is available from another source, or are not within the
Commission’s authority to require.

PSP’s pilot boat fuel costs do not reflect the most recent 12-month expenses for
both pilot boats.

The amount of pilots that PSP will have in the rate effective period is not known
and measurable.

The consulting costs related to Dr. Czeisler were for the purpose of a prior rate
case.

PSP has not demonstrated the purpose of the $41,155 in general consulting fees to
Tabler Consulting, LLC and has not shown that such costs represent an ongoing
expense.

PSP’s rate case legal costs are currently based on estimates.

PSP has removed depreciation associated with 2027 PPUs from recovery through
rates.

PSP no longer leases its PPUs from NavSim and acquired its most recent PPUs in
2023 through an affiliate.

Allowing PSP to recover both lease expenses and depreciation associated with the
2023 PPUs will result in double recovery for the same cost.

PSP has appropriately removed expenses associated with comp days from the
revenue requirement.

The terms of the proposed Settlement are consistent with the public interest, not
contrary to law, and supported by an appropriate record.

IV.  CONCLUSIONS OF LAW

The Commission has jurisdiction over the subject matter of, and the parties to,
this proceeding.

PSP is an association of licensed pilots providing pilotage services subject to the
jurisdiction of the Commission.
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)

(4)

©)

(6)

(7)

(8)

)
(10)

(11)

(12)

(13)

(14)

(15)

As a “[p]erson with a substantial interest” that filed a proposed tariff for pilotage
service, as that term is defined in RCW 81.116.010, PSP has the burden to
demonstrate that the current tariff is not fair, just, reasonable, and sufficient. The
Commission’s determination of whether the person with a substantial interest has
carried its burden is evaluated based on the evidentiary record.

PSP’s existing rates for pilotage services are not fair, just, reasonable, or
sufficient and should be adjusted prospectively following the date of this Order.

Declining to set the number of pilots based on the BPC’s TAL does not infringe
on the BPC’s authority, as the Commission’s use of the AAL is strictly for
ratemaking purposes.

The Commission should fund 56 pilots in the tariff based on the floor established
in Order 09.

The Commission is not required by statute to consider rates in other pilotage
districts.

The Commission should accept PSP’s compensation study but afford it minimal
weight.

The Commission should set a per pilot target DNI of $500,559.

The Commission should reject PSP’s proposed COLA automatic adjuster
mechanism.

The Commission should continue to fund PSP’s retirement plan expenses while it
completes its retirement plan transition.

PSP should be required to implement its retirement plan transition within one year
from the date of this order as a condition of filing its next general rate case.

The Commission should require PSP to defer the recovery of costs associated
with its retirement plan transition until it presents its new retirement plan for
Commission evaluation and review.

The Commission should not require the parties to participate in a workshop
regarding PSP’s retirement plan transition but will make Commission processes
available to the parties for that purpose upon request.

The Commission should reject PSP’s proposed operating margin.
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(16)

(17)

(18)

(19)

(20)

21

(22)

(23)

24)

(25)

(26)

27

The Commission should adjust the transportation charge established in Order 09
to account for inflation between 2020 and 2024 and accept Staff’s related
adjustment to transportation expenses.

The Commission should reject PSP’s proposed tariff definition of repositions and
its proposed modification to the language of tariff Item 340 regarding the
transportation charge based on the rejection of PSP’s proposed transportation
study.

The Commission should reject PSP’s proposed tariff revision assigning the
responsibility to pay third-party launch service costs from Port Angeles to vessels
receiving service.

The Commission should accept PMSA’s efficiency measure proposing a
workshop to reexamine the rate design allocation of pilotage service fees between
vessel tonnage and service time.

The Commission should reject PMSA’s remaining efficiency measures.

The Commission should adopt Staff’s adjustment related to pilot boat fuel costs
and require PSP to update its fuel costs to the most recent 12-month period as part
of the compliance filing required by this Order.

The Commission should adopt Staff’s adjustment to reduce the amount of pilot
membership dues and license fees to the number of currently licensed pilots.

The Commission should exclude costs associated with Dr. Czeisler from recovery
as part of this case as outside the test year.

PSP should not be allowed to recover $41,155 in general consulting expenses
from Tabler Consulting, LLC.

The Commission should grant Staff’s adjustment to rate case legal fees and
require PSP to update its rate case legal fees to the actual costs as part of the
compliance filing required by this Order.

No further adjustment is necessary to remove depreciation expense associated
with 2027 PPUs from rates.

The Commission should require PSP to remove the lease expense associated with
the 2023 PPUs from rates.
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303 (28)  No further adjustment is necessary to remove comp day expenses from rates.

304  (29) The Commission should approve the Settlement, subject to the conditions that: 1)
the Settling Parties adjust the Capital Plan Surcharge and the Pilot Boat Surcharge
to align with the vessel projection adopted by the Commission in this Order; and
2) the Settling Parties update the pilot boat fuel expenses included in the Port
Angeles Expense Charge to align with the most recent 12-months of fuel expenses
as reflected in PSP’s compliance filing.

V. ORDER

305 (1) The Commission rejects the proposed tariff revisions filed by Puget Sound Pilots
on July 29, 2025, which the Commission suspended by prior order.

306 (2) The Settlement Agreement filed by Puget Sound Pilots and Pacific Merchant
Shipping Association and the supporting attachments, included as Appendix A, is
approved, subject to the conditions that: 1) the Settling Parties refile supporting
Attachment 1 to reflect the vessel projection adopted by the Commission in this
Order and recalculate the surcharge; and 2) the Settling Parties update the pilot
boat fuel expenses included in the Port Angeles Expense Charge to align with the
most recent 12-months of fuel expenses as reflected in PSP’s compliance filing.

307 (3) The Commission authorizes and requires Puget Sound Pilots to make a
compliance filing in this docket including all tariff sheets as necessary and
sufficient to effectuate the terms of this Order. The stated effective date in the
compliance filing tariff sheets must allow five business days after the date of
filing for Staff’s review.

308 (4) The Commission Executive Director is authorized to accept by letter, with copies
to all parties, a filing that complies with the requirements of this Order.

DATED at Lacey, Washington, and effective June 29, 2026.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

e ]

dJ

BRIAN J. RYBARIK, Commissioner
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ANN E. RENDAHL, Commissioner

Wb V)

MILTON H. DOUMIT, Commissioner

NOTICE TO PARTIES: This is a final order of the Commission. In addition to
judicial review, administrative relief may be available through a petition for
reconsideration, filed within 10 days of the service of this order pursuant to RCW
34.05.470 and WAC 480-07-850, or a petition for rehearing pursuant to RCW
80.04.200 or RCW 81.04.200 and WAC 480-07-870.
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