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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

In the matter of the Petition )
of Level 3 Conmuni cati ons, )
LLC for Arbitration Pursuant ) Docket No. UT-023042
to Section 252(b) of the )
Tel ecomruni cati ons Act of ) Volume 111
1996, with Qwmest Corporation ) Pages 32 to 121
Regardi ng Rates, Terns, and )
Conditions for )
)
)

| nt erconnecti on

An arbitration in the above matter was held
on COctober 29, 2002, from9:30 a.mto 11:50 a.m, at
1300 South Evergreen Park Drive Southwest, Room 206
A ynpi a, Washi ngton, before Adnministrative Law Judge

DENNI S MOSS.

The parties were present as follows:

LEVEL 3 COVMUNI CATIONS, LLC, by GREG ROCERS
Attorney at Law, 1025 El dorado Boul evard, Broonfield,
Col orado 80021, Tel ephone (720) 888-2512, Fax (720)
888-5134, E-Mail greg.rogers@evel 3. com

QVEST CORPORATI ON, by JOHN M DEVANEY,
Attorney at Law, Perkins Coie LLP, 607 - 14th Street
Nort hwest, WAshi ngton, D.C. 20005-2011, Tel ephone (202)
434- 1624, Fax (202) 434-1690, E-Mai
devaj @er ki nscoi e. com

Joan E. Kinn, CCR, RPR
Court Reporter
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W TNESS: PACGE:
W LLI AM PATRI CK HUNT 111

Di rect Examination by M. Rogers 39

Cross- Exani nati on by M. Devaney 45

Redi rect Exami nation by M. Rogers 61
LARRY BROTHERSON

Di rect Examination by M. Devaney 74

Cross- Exam nati on by M. Rogers 79

Redi rect Exami nation by M. Devaney 113

Recross- Exam nation by M. Rogers 116



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHI BI T: MARKED: ADM TTED
W LLI AM PATRI CK HUNT 111
1 44
2 44
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4 44
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LARRY BROTHERSON
11 75
12 75
13 36 103
14 36 103
15 36 103
16 36 103
17 36 103
18 36 103
19 36 103
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PROCEEDI NGS

JUDGE MOSS: Good norning, everyone. | will
docunent for the record ny nanme is Dennis Mdss, and | am
substituting for Judge Schaer who was called away at the
| ast monent, and | will be hearing the arbitration
proceeding today in the matter involving Level 3 and
Qnest, Docket Nunber UT-023042.

We have the pre-filed testinony and exhibits.
M. Hunt's exhibits include his pre-filed Direct
Testinmony, which is marked for identification as Exhibit
Nunber 1. His Diagramof Level 3's Interconnection with
Qnest in Seattle, Washington, and | have marked that for
identification as Nunmber 2. An Opinion and Order of the
Ari zona Corporation Comm ssion, Decision Nunber 63550, I
have marked as Number 3. And | have marked as Number 4
for identification a Letter of August 2nd, 2002, from
J.W Kure to MH Dortch, Including Attachnments. And as
5 for identification | have marked M. Hunt's Rebutta
Testi nony.

For Qwest, M. Brotherson's testinony,
pre-filed Direct Testinony is Nunber 11, and his
Rebuttal Testinmony is Nunmber 12. W al so have seven
potential cross-exam nation exhibits for M. Brotherson,
and | will just indicate that | have marked those as 13

through 19 in the order tendered, and |'msure we will
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be di scussing those individually to the extent they are
used in the cross-exani nation.

And | have passed a copy of the exhibit |ist
out to everyone, so please refer to them by the nunbers
that | have assigned to them for purposes of offering

t hem f or admi ssion or other reference.

(The following exhibits were identified as
cross-exhibits in conjunction with the testinony of
LARRY BROTHERSON. )

Exhibit 13 is Qwest Residential Products and
Services: Main Residential Line nonthly and
non-recurring charges by state. Exhibit 14 is Quest
Resi dential Products and Services: Additiona
Resi dential Line nonthly and non-recurring charges by
state. Exhibit 15 is Qwest Small Business Products and
Services: Business Lines. Exhibit 16 is Qmest Smal
Busi ness Products and Services: Stand-by Line. Exhibit
17 is Qnest Small Business Products and Services:

Busi ness Line Plus. Exhibit 18 is Qwest Small Busi ness
Products and Services: CustontChoice for Business.

Exhibit 19 is Quwest Whol esal e: Whol esale Dial.

JUDGE MOSS:  All right, we have discussed off

the record that M. Hunt will take the stand first and
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that he will give us a brief summary of his testinony,
and we won't need opening statements from counsel

So, M. Hunt, if you would take the stand and
remai n standi ng, raise your right hand, | will swear you
in.

(Wtness Roger Hunt was sworn in.)

JUDGE MOSS: Thank you, please be seated.

Actually, | have skipped an inportant step
here this nmorning, and that is to take the appearances
of counsel, and so | should do that now before we
proceed with you, M. Hunt. Let's start with Level 3.

MR. ROGERS: Greg Rogers appearing on behalf
of Level 3.

JUDGE MOSS: And, M. Rogers, I'mnot sure if
you have previously entered an appearance in this
proceedi ng.

MR, ROGERS: | did enter an appearance
initially. Rogelio Pena had al so entered an appearance
but is not able to be here today. He's in Col orado
si ck.

JUDGE MOSS: So you have previously given to
the record your pertinent information as to address,

t el ephone, and so forth?
MR. ROGERS: Yes.

JUDGE MOSS: COkay, fine.
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Let's hear from Qnest.

MR. DEVANEY: Good norning, Your Honor, John
Devaney of the law firm Perkins Coie on behalf of Qwest.

JUDGE MOSS: And, M. Devaney, your nane is
famliar, | take it you have entered an appearance
previ ously.

MR. DEVANEY: | believe that | have. | will
confirmthat.

JUDGE MOSS: Okay, fine. If you will provide
the court reporter with the relevant information at the
concl usi on.

Al right, M. Hunt has been sworn, do you

wish to direct the witness or --

MR, ROGERS: | can go ahead and do that, Your
Honor .

JUDGE MOSS: That would be fine.

MR. ROGERS: Thank you.
Wher eupon,

W LLI AM PATRI CK HUNT 111,
havi ng been first duly sworn, was called as a wtness

herein and was exani ned and testified as foll ows:
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DI RECT EXAMI NATI ON
BY MR ROGERS
Q Can you please state your nane, and spel

your last name for the record

A It's WIilliamPatrick Hunt, 111, H U NT.
Q And by whom are you enpl oyed?

A Level 3 Communi cati ons.

Q What is your position with Level 3?

A Vice President Public Policy.

Q Have you prepared a brief summary of Leve

3's position in this matter to present?

A Yes, | have.
Q Can you go ahead and do that.
A Yes.

Good norning, Your Honor. On behalf of Leve
3, I would like to thank the Commission and its Staff
for holding this hearing this norning. Level 3 would
al so commend Qwest and its negotiators for working with
us to reduce the nunber of issues in this proceeding to
one.

VWil e the numerous citations to FCC rul es and
cases make this issue appear conplicated, it's really
quite sinple. This dispute is about which carrier wll
pay for the interconnection facilities deployed on

Quest's side of a point of interconnection to bring the
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traffic that originates with Qwvest end users to
customers on the network of another carrier. The answer
to that question should not be difficult or
controversial, because it has |ong been settled by the
FCC s Local Conpetition Rules that an interconnecting
carrier is responsible for the costs of the network
facilities used on its side of the point of

i nterconnection. Despite challenges to those rules and
changes in the intercarrier conpensation reginme for the
term nation of ISP bound traffic, the obligation of the
originating carrier to bear the cost of bringing its
traffic to its side of the point of interconnection
remai ns unchanged.

Qvest now seeks to change those rul es by not
including ISP bound traffic that its custoner sent to
Level 3's custoners fromtheir calculation of relative
use. |If adopted by this Comm ssion, Qwest's proposal to
exclude |1 SP bound traffic would turn the concept of
relative use on its head and shift the financia
responsibility for Qwest's network to Level 3 or any
other simlarly situated carrier, and this shift would
occur despite the fact that these interconnection
facilities benefit Qwmest and its custoners.

Maybe a short exanple will help. Under our

contract, Level 3 and Qmest have agreed to establish a
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singl e point of interconnection or PO for the exchange
of traffic in the LATA. Qwest will deliver those calls
pl aced by Qwest custoners to Level 3 at the PO. Leve

3 will then termnate those calls. Right now all the
calls between Qmest end users termnate to | SP custoners
on Level 3's network. |In the absence of any other
obligation, Qvest will deliver that traffic over its

exi sting network facilities. Level 3 would be required
to pay nothing for those facilities.

In a nunmber of instances under the contract
when traffic between an end office and the point of
i nterconnection neets a specified threshold, in this
case generally a DS1, the CLEC is required to order a
dedi cated trunk group. In this case Qnest is then
allowed to nove this existing traffic off its network
onto this dedicated facility. Now this request only
cones about because Qwmest end users have nmde sufficient
nunber of calls to trigger that threshold, and that
threshold all ows Qunest to deploy a nore efficient
network architecture to deliver those calls.

Qnest is able to better nanage the capacity
of its conmmon network by having Level 3 set up these
direct trunks. Yet despite the network benefits that
Qnest and its custonmers receive by this arrangenent,

Qnest does not want to pay for the calls its end users
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pay it to carry. Instead, Qwest wants to shift its
network costs for these direct trunks to Level 3 even

t hough Qwest does not offer to pay Level 3 for the
facilities that Level 3 must deploy on its side of the
poi nt of interconnection to ensure that those calls are
conpl et ed.

If the Commi ssion adopts Qwmest's position, it
will put carriers seeking to conpete agai nst Qwest to
provi de services to I SPs at a conpetitive di sadvant age.
That's because Qwest will be able to provide services to
its own | SP custoners over its existing network
facilities without seeking to recover the cost of
originating that traffic fromits ISP custoners. They
in effect inpose a flat rated originating access on its
conpetition.

Level 3 is not seeking to have Qwest pay
Level 3 for the facilities used to transport a call from
t he point of interconnection back to Level 3's custoner.
That is term nating conpensation. W know that the FCC
addressed that in the ISP Order on Remand by setting
speci fic conpensation structure regardless of the
facilities deployed. But in establishing this new
term nating conpensation structure, the FCC was crysta
clear that it did not release a carrier |ike Qwest from

its obligations as an originating carrier, and we
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1 therefore are seeking only to have Qwest bear its own

2 cost of delivering a call placed by a Qwest custoner to
3 the interconnection point with Level 3. That's what the
4 FCC rul es require. Thank you.

5 Q M. Hunt, do you have before you copies of

6 t he docunents that have been marked as Exhibits 1, 2, 3,

7 and 47
8 A Actual ly not the ones that have been nmarked.
9 JUDGE MOSS: Just as they have been

10 i dentified.

11 A Yes.

12 Q As they have been identified, do you have
13 copi es of those docunents before you?

14 A Yes.

15 Q Are Exhibits 1 through 4 the docunments that
16 you submitted as your direct testinobny in this case?
17 A Yes, they are.

18 Q Do you have any corrections to your direct
19 testinmony at this tinme?

20 A No, | do not.

21 Q I's your direct testinony then true and

22 correct?

23 A Yes, | would have the sane answers if asked
24 the sane questions today.

25 MR. ROGERS: Your Honor, with that, Level 3
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woul d nove or would offer Exhibits 1, 2, 3, and 4.
MR. DEVANEY: No objection, Your Honor.
JUDGE MOSS: There being no objection, they
will be admtted as narked
BY MR ROGERS:

Q M. Hunt, do you also have a copy of the
document that has been marked as Exhibit 5, which is
your rebuttal testinony?

A Yes.

Q Did you cause to have filed in this case
rebuttal testinony?

A Yes.

Q Do you have any corrections to your rebutta
testinony at this tine?

A. Yes. On page 8, line 21, which would be the
third one fromthe bottom the word agreed shoul d say
agree so that the sentence reads, therefore if the
Commi ssi on does not agree to substitute

t el ecomruni cati ons.

Q Do you have any ot her corrections to be nade?
A No, | do not.
Q If I were to ask you the questions that are

asked in your rebuttal testinony, would you answer those
guestions in the sanme or substantially the sane way

t oday?
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A Yes, | woul d.

MR. ROGERS: Wth that, Your Honor, Level 3
woul d of fer Exhibit 5.

MR. DEVANEY: No objection.

JUDGE MOSS: There being no objection, it
will be admtted as narked.

MR, ROGERS: At this point, we would offer
M. Hunt for cross-exam nation.

JUDGE MOSS: Al right.

M. Devaney.

MR. DEVANEY: Thank you, Your Honor.

CROSS- EXAMI NATI ON

BY MR. DEVANEY:

Q Good norning, M. Hunt.
A Good norning, sir.
Q M. Hunt, | have a fairly brief

cross-exam nation for you, and although the testinony of
both witnesses in this case have a fair anmount of | egal
di scussion, I'mgoing to do ny best to try to stay away

fromthe | aw.

A Okay.
Q Al though I'"m sure we'll cross that |ine once
or twce.

Level 3 is in the business of serving |SPs or
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Internet service providers here in Washington; is that
correct?

A Well, that's one |ine of customer Level 3
provi des services to. W provide other services as
wel |

Q Okay. But you do provide services to ISPs in
Washi ngton, correct?

A Yes, we do.

Q And Level 3 does not serve any residentia
custoners in Washington; is that correct?

A That's correct, we don't.

Q And al so does not serve any business

customers other than |ISPs in Washington; is that

correct?

A. Are you referencing basic |ocal exchange
service?

Q Yes.

A Yes, that would be correct.

Q And because Level 3 does not serve any basic

| ocal exchange custoners in Washington, it doesn't
originate any traffic in this state; is that correct?
A That's correct.
Q And so the way Level 3 makes its noney from
ISPs is it delivers Internet traffic to them correct?

A No, we -- well, | don't know that | -- |
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think I know where you're going. | think it's nmaybe a
choice of words. We deliver |Iocal phone calls nmade by

| SP customers to a nodem bank or sonme | ocation that the
| SP has provided, and we nay or may not provide
transport then to the Internet. Kind of depends on what
the |1 SP has asked us to do.

Q But the basic service that you offer ISPs is
getting Internet traffic to them is that correct?

A Yeah, dial-up Internet access is one of the
mai n conponents we provide to | SPs.

Q And to get that traffic, to deliver it to
your | SP custoners, you need to interconnect with Qnest
in Washington; is that right?

A That's correct.

Q And that's why Level 3 orders interconnection
trunks from Qmest, correct?

A Well, under the contract the way | understand
it, we have to order -- well, let ne ask you, are you
tal ki ng about the interconnection trunks between our
swi tches or the actual dedicated facilities that are in
di spute in this proceedi ng?

Q The facilities in dispute in this proceeding.

A. The way | understand the contract, the
parties may elect to order these facilities, but | also

understand that there's a threshold of a DS1's worth of
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traffic which requires the facility to be depl oyed.

Q But if Level 3 needs a facility in order to
get Qnest's Internet traffic over to Level 3's ISPs, it
woul d come to Qumest and order an interconnection trunk
isn't that right?

A Well, | believe under the contract that's
what we're required to do.

Q Okay. But the point is Level 3 needs these
i nterconnection facilities from Qmest to deliver traffic
toits ISPs; wouldn't you agree with that?

A. Well, we both need the facilities. Qwest has
to deliver the traffic that its customer has -- its
custoner has made a phone call and said deliver a cal
to this phone nunmber, Qwnest has to deliver that call to
the Level 3 network. This facility just helps the two
carriers get the traffic where it needs to go.

Q And if you didn't order these trunks from
Qnest, you wouldn't be able to provide the service to
your |SPs of delivering Internet traffic; isn't that a
fact?

A. I don't think so. | think that Qwest would
then have to route the traffic over its own common
transport to the PO. | don't know how Qnest woul d not
deliver the traffic to us.

Q Do you agree that these interconnection
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trunks provide a benefit to Level 3?

A They provide a benefit to Level 3 and a
benefit to Quest.

Q Under the interconnection agreement, is it
correct that Level 3 has the option of interconnecting
with Qunest by | easing these trunks or also by building
its own facilities?

A I don't recall the exact section of the
contract, but generally yes, those are two other options
that are avail abl e.

Q And if Level 3 were to build its own
facilities, isn't that called a md span neet under the

i nt erconnecti on agreenent?

A I would defer to howit defines it in the
contract. | mean | have very general know edge of what
a md span neet would be, so | don't want to -- | would

just defer to the contract.

Q Al right. But under md span neet, do you
understand that both parties build their own facilities
to a common point?

A Yes.

Q And if Level 3 wants to avoid the costs of
building its owmn facilities, another option it has under
the interconnection agreenment is it can lease facilities

from Qnest, correct?



0050

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. | believe that's correct, yes.

Q And it's expensive to build, for Level 3 to
build its own facilities, isn't it?

A I have no idea. To be honest, | don't know
what it costs to put up an interconnection trunk.

Q But by | easing trunks from Qwmest, Level 3 can

avoid the costs of building its own facilities; isn't

that right?
A That woul d be correct, yes.
Q And woul d you agree that when Level 3 |eases

facilities from Qvest instead of building its own
facilities that it is required to pay Qunest for |easing
those facilities?

A. That woul d be correct, yeah.

Q And, in fact, the Tel ecommuni cati ons Act of
1996, here's where I'mcrossing the line into a | ega
question, but it does require that an ILEC |i ke Quest
provi de interconnection but also that it be conpensated
for the interconnection; would you agree with that?

A It establishes just and reasonable costs |
think or what is now known as TELRIC. But yes, correct,
they get paid for the facilities they provide.

Q And the payment conming fromthe CLEC
according to the Act and the FCC rul es shoul d be based

on the cost of the facility that Qwmest is providing;
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1 isn't that right?

2 A What rule would you reference ne to?

3 Q 252(d) (1) of the Act.

4 A I"msorry, do you have one? | like to see.
5 Q We don't need to pursue it further. |If you

6 don't know the answer to that, then the rule speaks for

7 itself.

8 A There's a general obligation, yeah

9 Q A general obligation to what?

10 A. Be conpensated, but | would leave it to the
11 | anguage of the statute.

12 Q Okay, very well

13 Now woul d you agree with nme that under Leve

14 3'"s proposal in this case to include Internet traffic in
15 relative use of facilities, Level 3 wouldn't pay Quest
16 anything for interconnection facilities it orders from
17  Quest?

18 A This interconnection facility that it runs
19 fromthe PO to an end office with ISP bound traffic

20 originally included in the calcul ation, Quest woul d not
21 be paid by Level 3 for that facility as we stand today
22 with the traffic that Level 3 delivers.

23 Q So Level 3 would order the facility from

24 Qnest, Qwest would have to build it and install it, and

25 Level 3 would pay nothing for it; isn't that correct?



0052

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. I would disagree that Qwvest has to build and
install it. It probably already exists within your
net wor k.

Q In some cases it mght have to build and

install it though, right?

A. M ght .

Q If Qwest had to do that, under your proposal
Qnest woul dn't be paid, correct?

A Qnvest woul d not be paid given the ISP bound
traffic that's on the facility now, although Qvest would
have the benefit of having noved that traffic off its
common network and putting it on a dedicated facility.

Q Just to be clear, | want to make sure you
answer ny question, under Level 3's current operations
i n Washi ngton where it doesn't originate any traffic, if
it ordered a trunk from Qrmest and Qmest had to put the
trunk in or even if the trunk existed already, Level 3
woul d pay nothing to Qmest for that trunk; isn't that
correct?

A M. Devaney, | think there's actually
| anguage in the contract that says if a facility doesn't
exi st about who has the financial responsibility for
paying for that. | think that generally, let's just
take the question of relative use. Because Level 3

right now only provides traffic, terminating traffic to
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| SPs, and that traffic would originate on Quest's
network, Level 3 would not be conpensating Qnest for

that interconnection trunk.

Q Okay, thank you.
A. I think the question of building the trunk
though is already -- is covered in another section of

t he contract.
Q Very wel | .
| take it that Level 3 assesses nonthly
charges to its ISPs custoners; is that right?

A How woul d you define nonthly?

Q Just tell ne, how does Level 3 charge its ISP
custonmers?

A. It's a very general, very high level, we
charge them per port, termnate the calls to a port, and
then they buy certain arrangenents of could be transport
if they want us to take the traffic to another |ocation
that they have, or if we put it on the Internet, it
could be dedicated Internet access. That can be limted
by the ampunt of capacity they use, or it can be what we
call burstable, and if their usage exceeds what they
purchase, we provide the excess for whatever fee is
agreed to.

Q Does Level 3 include in its charges to | SPs

the cost of facilities Level 3 acquires to get Internet
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traffic onto its network to deliver the |ISPs?
A Are you referring to on the other side of the

poi nt of interconnection?

Q Yes.
Ckay. | don't know.
Q And that's certainly sonething Level 3 could

do if it desired; isn't that right?

A | mean very generally I'msure all of our
network costs, we spent $13 Billion building our
network, I'msure all of those costs are being recovered
somewher e

Q So it's possible that the interconnection

costs that we're tal king about today are already covered
in the rates that Level 3 charges its ISPs; isn't that
right?

A I would, you know, | would say it's possible,

but only because the way you franed your question

Q Do you know if they are recovered?
A | don't.
Q As you have articulated in your testinony and

your summary, Level 3's current position is that this
i ssue is governed by the FCC s recip conp rules,
reci procal conpensation rules; is that right?

A Well, thanks for saying that | articul ated

anyt hing, but we think that this whole rule is -- this
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whol e situation is governed by the interconnection rules
and the recip conp rules.

Q And specifically you believe that Rule 703(b)
of the FCC s reciprocal conpensation rules prevents
Qnest fromrecovering costs of facilities on its side of
the PO, the point of interconnection, correct?

A That is correct.

Q Wul d you take a | ook, please, at your direct

testinmony, which is Exhibit Nunber 1, and in particular

page 9.

A Okay.

Q I"msorry, bear with ne one nonment, if you
will.

A Sure.

Q In your direct testinony, isn't it correct

you took the position that this dispute was not governed
by the FCC s reciprocal conpensation rules?

A VWere would you -- | would Iike you to --
could you just refer ne to the reference in ny
testi mony?

Q I wote down a page nunmber, and if you bear
with me one second, | think | may have witten down the
wrong number .

MR. DEVANEY: So, Your Honor, if | could have

30 seconds to find the reference.
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1 JUDGE MOSS: Take your time, M. Devaney,

2 don't think we're going to have a | ong hearing today.

3 MR. DEVANEY: Thank you.

4 BY MR DEVANEY:

5 Q Page 12, thank you for bearing with ne there.
6 You have testified as we have just agreed that this

7 i ssue is governed by the FCC s reciprocal conpensation
8 rul es at page 12 of your direct testinony, Exhibit 1,

9 think they're lines 4 or maybe 5 and 6, it's hard to

10 tell, you say:

11 Qnest is applying a rule for reciproca

12 conmpensati on when reciproca

13 conpensation is not an issue.

14 That's not consistent with what you have said

15 today, is it?
16 A M. Devaney, | don't knowif |I'mon the right
17 page as you. |'mon page 12, you said lines 5 through

18 7, ny direct or ny rebuttal ?

19 Q This is in your direct, and the question
20 reads:

21 Pl ease explain the problemw th the

22 reasoni ng underlying the Comm ssion's

23 determ nati on of Qmest's position.

24 A It's on ny page 11, okay.

25 Q And in responding to that question, you say:
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Qnest is applying a rule for reciproca
conpensati on when reciproca

conpensation is not an issue.

A Yes.

Q Do you see that?

A Yes.

Q What is your position; is this governed by

the reci procal conpensation rules of the FCC, or is it
not ?

A | understand. No, we're -- in the ISP remand
order, which settled the question of how this traffic
was to be treated or conpensated for, the FCC
established or reiterated Footnote 149 that the
i nterconnection obligations of carriers did not change.
Qur positionis as it's set out in the briefs. It's
really kind of an anal gamati on of both, because you have
a hybrid service

Q Well, here you're saying that the FCC s
reci procal conpensation rules should not apply as | read
that sentence, and is that your position, that this
i ssue is not governed by the FCC s reciproca
conmpensation rul es?

A. | stick with nmy testinony, yes, as the
testinmony is witten.

Q So this is not governed by Rule 703(b) of the
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FCC s recip conp rules; is that correct?

A No, | would disagree. W have put out how we
think the Rules 703(b), 709, depending upon the
positions that everybody has set forth.

Q So you are saying now that this is governed
by the reciprocal conpensation rules; is that right?

A It's exactly as it is in the testinony.

Q Under Level 3's proposal in this case, if
Level 3 were to originate traffic to the Qumest network,

woul dn't Level 3 end up paying for costs on Qunest's side

of the PO ?
A Yes.
Q And that's consistent with 703(b), isn't it?
A. That's consistent with what the parties have

negoti ated and how we believe you woul d apply the
rel ative use rules.

Q So in this case, despite your position here
today, Level 3 and Qwest have agreed that Level 3 will
pay costs on Qrest's side of the PO; isn't that right?

A Yeah, carrier, you know, one -- the
Tel ecomruni cati ons Act does allow carriers to agree to
certain interconnection arrangenents, and they can go
beyond the rules if they wish. The dispute here is, and
we don't have any dispute about that part, the dispute

i's about whether ISP bound traffic is included in the
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1 calculation of relative use

2 Q Okay, so just to be clear, there is an

3 agreenent between the parties in this case that Level 3

4 can be responsible for costs on Qwest's side of the PO ;

5 isn't that correct?
6 A. For the traffic that Level 3 originates, yes.
7 Q Okay. Changing the subject slightly,

8 M. Hunt, we're al nost done, do you know when ret ai

9 rates were set here in Washi ngton?

10 A No, | do not.

11 Q Have you ever analyzed any of the evidence
12 fromthe last rate case that Qwest had here in

13 Washi ngt on?

14 A No.

15 Q Do you know when whol esal e rates were set
16 here in Washi ngt on?

17 A Are you referring to the TELRIC rates after

18 t he Act passed?

19 Q Yes.
20 A It was like '"97, | believe, late '96, '97.
21 Q Have you anal yzed any of the evidence that

22 was presented in support of those existing whol esale
23 rates?
24 A No.

25 Q Do you know i f Level 3 participated in either
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the retai
A
doubt t hat
Q
docket has
did you kno

A

> O > O

Q
know what c¢
whol esal e r

A

Q

and | just

rate case or whol esal e cost docket?
Since Level 3 started in 1997, | severely
we were involved in those

Okay. You're aware that the whol esal e cost

actual ly been going on and is still pending;
w t hat ?
If that's -- | will accept that, yeah.

And | take it Level 3 has not participated --
No.

-- in any phases of the docket?

No.

So | take it as you sit here today, you don't
osts went into Qeest's retail rates or its
ates that exist today; is that right?

That woul d be correct, yeah.

I think you acknowl edge in your testinony,

want to be sure that you agree with this,

t hat the Washi ngton Conmi ssion has rejected Level 3's

position in

that right?

this case with respect to relative use; is

Can you refer nme to the testinony?

Well, let me just ask you straightforward

Okay.

Are you aware that the Washi ngton Comni ssi on
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in the cost docket, its recent Part B order, said that
Internet traffic must be excluded from cal cul ati ons of
rel ative use?

A Yes, | am aware of that.

Q Are you aware that the Washi ngton Conm ssion
roughly a nmonth ago affirmed that ruling on petitions
for reconsideration?

A. Yes, | am

Q And as you sit here today then, Level 3 is
asking this Adm nistrative Law Judge to depart from
those Conmmission rulings, isn't it?

A Yes, we are.

MR. DEVANEY: Thank you, that's all | have.
JUDGE MOSS: Any redirect?
MR, ROGERS: Yes, Your Honor, just a few

guesti ons.

REDI RECT EXAMI NATI ON
BY MR ROGERS
Q M. Hunt, you were asked a series of
guestions about the possible alternative nethod of

i nterconnection at the nmd span neet alternative.

A Yes.
Q Do you recall that |ine of questioning?
A Yes, | do.
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Q M. Devaney asked you whether it was
expensive for Level 3 to build facilities to establish
m d span neet points of interconnection?

A That's correct.

Q Later in your testinony you referenced the
expense that Level 3 has nmade in building its network
do you renenber --

A. Yes.

Q -- making that reference? What was the
nunber that you referred to?

A $13 Billion.

Q And so Level 3 has nmade a significant
investment to build its network; isn't that fair to say?

A That's correct.

Q Goi ng back to the conparison to between a md
span neet arrangenent and establishing a point of
i nterconnection at a tandem using direct trunk transport
facilities, as Level 3 has chosen to do, in your mnd,
does the point of interconnection, the significance of
the point of interconnection change in any way dependi ng
on which alternative we m ght choose?

A No.

Q Can you expl ain what the point of
i nterconnection represents in either one of those

scenari 0s?
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A. It is the demarcation point between the two
conpani es' networks and ki nd of establishes who has
financial responsibility for the traffic on its side of
the PO and the responsibility to bring the traffic to
the PO .

Q So is it fair to say that Level 3's position
with respect to what the point of interconnection
represents, that is that it's a financial and physica
demarcati on point, is consistent whether you apply the
m d span neet point of interconnection alternative or a
| eased trunk transport interconnection alternative?

A The parties will determ ne where that PO is,
yes.

Q So it really should have no effect at all on
the determ nation of the parties' financia
responsibilities in this matter?

MR. DEVANEY: Your Honor, |'m going to object
to the | eading nature of the redirect in this question.
JUDGE MOSS: Let's try to be a little nore
direct in our questions, okay.
BY MR ROGERS

Q Should it have any effect on the parties
financial responsibilities?

A | don't believe so.

Q Later you were asked about Level 3's
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argunents about what the applicable law is that should
be considered in this case. Wat would you describe the
nost relevant |aw to be?

A The Local Conpetition Order which establishes
the rules for how parties will interconnect their
networ ks, the | SP Remand Order which reaffirned Footnote
149 that ISP bound traffic -- | mean the fact that we
made | SP bound traffic bill and keep did not change any
of the carrier's obligations to interconnect at a | oca
poi nt .

Q Did you also in your testinmony refer to the
TSR Wreless case and to the Virginia arbitration
deci si on?

A Yes, TSR Wreless established, | wll
summari ze, that every carrier was responsible for
bringing traffic to its own point of interconnection,
and that position was reaffirmed in the Verizon or what
is called the Virginia arbitrations.

Q You were then asked whether Level 3 was
attenpting to exclude the rules on reciproca
conpensation or not; do you renenber that?

A Yes.

Q Wul d you agree that Level 3's argunment is an
alternative argunent that is a reaction to what Quest

has argued with respect to the application of the



0065

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reci procal conpensation rul es?

A Yes.
Q Can you expl ai n?
A I"msorry, M. Rogers, could you rephrase

your question?

Q Is it fair to say that Level 3's position in
the argunents that it has set forth with respect to the
reci procal conpensation rules and Rule 51.703(b) in
particul ar are an alternative argument?

A Correct.

Q And that alternative is set forth based on
the argunents that Qwmest has nade?

A Correct.

Q Is it fair to say that what we are saying is
that if you accept a certain portion of Qwest's argunent
and then you apply the rules, the rules dictate an
alternative result than what Qwest is proposing?

A Yes.

MR. DEVANEY: Your Honor, |'m going to object
and ask that the question and the answer be stricken on
the basis that it's leading. It also clearly calls for
| egal concl usi ons.

JUDGE MOSS: Well, we don't need to go
through the formality of striking, but the questions are

exceedingly leading, and it becane apparent to ne that
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the witness did not on his own have the ability to
answer your prior question, and you put the answer in
his mouth through your next followup question, and
that's just not going to help us, because it's not going
to create a record to which I can give weight. So you
need to ask the witness questions directly that do not
suggest the answer and see what he has to say about it.
You can, of course, nmake whatever arguments you want on
brief.
MR, ROGERS: Ckay, Your Honor.

BY MR ROGERS

Q M. Hunt, we tal ked about or M. Devaney

asked you about Level 3's interpretation of the relative

use rul e.
A Yes.
Q Can you give us a brief summary of what Leve

3's interpretation of the relative use rule is?
A Wel |, each --

MR. DEVANEY: Your Honor, I'msorry, |I'm
going to object again. This is beyond the scope of ny
direct, or cross rather. Also it is clearly set forth
in M. Hunt's testinony, witten testinony, and this is
just a regurgitation of testinony already in the record
that | didn't even ask about.

MR, ROGERS: Your Honor, | would respond if |
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may.

JUDGE MOSS: Co ahead.

MR, ROGERS: | started with a question asking
if he recalled M. Devaney's line of questioning about
Level 3's interpretation, so | don't see how the
obj ection can be that it's beyond the scope of cross.

MR. DEVANEY: Well, | never asked him a
guestion about 709(b) ever.

JUDGE MOSS: Well, doesn't M. Hunt's
testinmony cover Level 3's view of 709(b) and what it
provides? W really don't need to reiterate what's in
his pre-filed testinony, and | think a couple of your
guestions have asked himto do that. W just don't need
it if it's already there.

MR, ROGERS: What |I'mtrying to do, Your
Honor, is to respond to questions that were posed in
cross-exam nation in such a way that or essentially what
is asked in such a way that it asked for Level 3's
position on the Relevant Use Rule. And so while it is
certainly in the direct and rebuttal testinony of
M. Hunt, | would ask that he be afforded the
opportunity to respond to the questions that were asked
on cross.

JUDGE MOSS: And to what question and answer

are you specifically referring?
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MR, ROGERS: The line of questioning that had
to do with what Level 3's financial responsibilities are
depending on -- essentially that it has agreed to the
principle of relative use was the |ine of questioning,
that the parties agree to relative use, we sinply
di sagree about what that neans. And so that's what |'m
| ooking to explore with M. Hunt.

JUDGE MOSS: Isn't that essentially a |l ega
argument, M. Rogers?

MR, ROGERS: It is, but it's wapped up in
what the interconnection -- the traffic flows are
between the two parties, and that's essentially what |'m
seeking to have M. Hunt explain is howthe traffic
flows determine the financial responsibilities of the
parties.

JUDGE MOSS:  Well, if we want to tal k about
the traffic flows, we can ask about that, although
understood that he had al ready answered that question
and that he had responded, and, of course, | don't think
it's any contest about the facts in the case, that the
nature of the traffic flowis a Qmest custonmer calling
ultimately to an ISP that is a Level 3 custoner and that
Level 3 is not originating any traffic in Washington.
That's what | understood the prior testinmony to be in

ternms of the nature of the traffic. Nowif |'m confused
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about that, we mght want to explore it, but.

MR, ROGERS: | think you're accurate in that
description. What | have been seeking to do | guess is
take that a step further to ask M. Hunt to explain what
that neans with respect to relative use and who then
bears the financial responsibility for the facility in
guesti on.

JUDGE MOSS: Al right, I will let you
explore that a little bit. But | do want to caution
that the redirect should be limted to the scope of the
cross-exanm nation. That's it's purpose, of course, is
to rehabilitate any points that you feel |ike may have
been detrinmental to your position as devel oped through
the cross-examination, so let's try and do that. And we
don't want to spend an excessive anobunt of tine having
| egal positions argued or presented by a wtness,
because you all can do that on brief. And frankly, in
reviewing all the testinony yesterday in preparation for
the hearing, it did strike ne that a very dom nant
portion of it, and | will say this applies to both
Wi tnesses, is essentially legal argunent. | recognize
we have two witnesses who are |legal regulatory policy
experts; that's not really evidence. Evidence concerns
facts, and that's what |'m npst interested in hearing.

And to the extent there are facts that are not devel oped
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through the pre-filed testinony or facts that need to be
clarified through cross or redirect, that's what we're
here to do.

So | have probably wasted nore tine going
t hrough all that than we saved, but | would like us to
try to confine the exam nation of the witnesses in the
fashion that | have descri bed.

MR. ROGERS: Ckay.

JUDGE MOSS: But | will let you go ahead and
see where we get.

THE W TNESS: Excuse nme, can | close this
bl i nd?

JUDGE MOSS: Oh, sure, |I'msorry.

MR. DEVANEY: Your Honor, while M. Hunt is
-- | guess he's done doing that, but can | make one
brief corment in response to your statenent about the
testinony?

JUDGE MOSS:  Sure.

MR. DEVANEY: Qwest concurs that the
testinmony is predominantly, if not exclusively, legal in
nature, and | just wanted to be sure that you are aware
and | trust that you are, that Qwmest has pending a
di spositive notion in this case because we have thought
all along that this is a legal issue that's settled by

Washi ngt on Commi ssi on precedent and the | SP order --
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1 JUDGE MOSS: | have read all the papers in

2 the file.

3 MR. DEVANEY: Okay, | just wanted to -- |

4 know that it was just handed off and | --

5 JUDGE MOSS: |I'massuming that I'mhere this

6 nor ni ng because Judge Schaer has at this juncture at

7 | east not ruled on that.

8 MR. DEVANEY: Correct.

9 JUDGE MOSS: So we will go forward.
10 MR. DEVANEY: Okay.

11 JUDGE MOSS: (Okay, thank you.

12 BY MR. ROCERS
13 Q M. Hunt, do you recall being asked a series
14 of questions about the fact that Level 3 has agreed to

15 share the costs of facilities on Qrest's side of the

16 PO ?
17 A Yes.
18 Q You were then asked whether it was Level 3's

19 position that Level 3 would not be responsible for

20 facilities on Quest's side of the PO ?

21 A Yes.

22 Q Do you renenber that?

23 A Yes.

24 Q Can you explain how those two, or the

25 answers, Level 3's position to those two questions,
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relate to one another?

A The concept of relative use obviously is that
as parties use the facility, they will build in
conpensation for the use of the facility, and it's based
on the traffic that a carrier originates. So as Level 3
begins to send traffic back Qwmest's way, then we would
anticipate to pay sonething for that part of the
facility. There's a benefit to both parties in doing
that. |If you took even kind of Qaest's position here,
if Level 3 signed up a call center in Seattle, for
exanpl e, as a custonmer and there was an | SP bound
traffic on that trunk or there was all one-way traffic
going to Level 3 from Quest, then Qwest woul d be paying
100% of the traffic based on that call flow, because
Level 3 isn't sending traffic back the other way if it's
a call center. |It's the sane type of traffic as ISP
bound traffic in howit flows and how it would go over
t he networKk.

Q You were asked a series of questions about
whet her you were fam liar with the cost cases and the
cost case history in Washi ngton.

A Yes.

Q And you essentially said you were not
fam liar with those cases?

A Yeah, not an expert, not in any detail
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Q Are you aware, however, that Qwmest offers
residential |ocal exchange service?

A Yes.

Q And is it your understanding that part of
that residential |ocal exchange service includes the

ability to access the Internet?

A Yes, it is.
Q How do peopl e do that generally?
A Same way in which they reach a Level 3

custoner. Their conputer nodem woul d have a nunber that
the call would ternminate. It would originate fromthe
conputer, travel over the Qmest network, and be
term nated at wherever Qunest determines it should be
term nat ed.

Q Is it your understanding that residential end
users pay an extra fee for that ability?

MR. DEVANEY: Your Honor, objection as beyond
the scope of cross.

JUDGE MOSS: | think it is beyond the scope,
and it's also covered in his direct testinmony or his
rebutt al

MR. ROGERS: | have nothing further, Your
Honor .

JUDGE MOSS:  All right, M. Hunt -- or |

don't suppose we have any recross, do we?
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MR. DEVANEY: No.

JUDGE MOSS: And | don't have any questions
for you, M. Hunt, so with that, you may step down. We
appreci ate your testinony today.

THE W TNESS: Thank you.

JUDGE MOSS: Thank you very much.

Why don't we take a norning recess before
M. Brotherson takes the stand, and everybody can
stretch their legs for ten mnutes, and we will resume
at 10:30 by the wall clock.

(Recess taken.)

JUDGE MOSS: M. Brotherson, if you wll
remai n standi ng when you get to the stand, we'll swear

you in.

Wher eupon,
LARRY BROTHERSON,
havi ng been first duly sworn, was called as a w tness

herein and was exanm ned and testified as foll ows:

DI RECT EXAMI NATI ON
BY MR DEVANEY:
Q Good norning, M. Brotherson.
A Good nor ni ng.

Q M. Brotherson, you have presented two pieces
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of testinony in this case, your direct which has been
mar ked as Exhibit 11, and your rebuttal which has been
mar ked as Exhibit 12. Do you have corrections to either
pi ece of testinony?
A No, | do not.
Q Are the answers you provided in both pieces
of testinony true and correct to the best of your
know edge?
A They are.
MR. DEVANEY: Your Honor, we would ask that
Exhi bits 11 and 12 be entered into the record.
MR. ROGERS: No objection, Your Honor.
JUDGE MOSS: Hearing no objection, they will
be adm tted as marked.
MR. DEVANEY: Thank you, Your Honor
BY MR. DEVANEY:
Q M. Brotherson, you have a brief summary, |

believe; is that right?

A | do.
Q Pl ease proceed.
A Well, first I would say that | was present

during M. Hunt's summary, and | concur with a
consi derabl e anbunt of his summary other than maybe the
conclusions drawn at the end of it, and that is that we

are basically down to one issue, which is relative use.
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Rel ati ve use is how to calculate the credit a CLEC
receives on a bill for LIS trunks. And the way the
process works is a CLEC conmes to Qwest and says, | want
to order LIS trunks to these comunities, Aberdeen
Bel I i ngham O ynpia, what have you, and Qwest provides
the LIS trunks. And the reason | gave those as exanpl es
is that it's inportant for purposes of context to
remenber that a CLEC in Washington can order a
connection, a single point of connection in the LATA,
which is to say that they can through a single point of
connection order LIS facilities to every community in
Washi ngton within that LATA. So a CLEC such as Level 3
can order LIS trunks to Aberdeen or Bellingham or
wherever, and Qunest bills the CLEC, in this case Leve
3, for those LIS trunks. But Qmest then issues a credit
agai nst that bill for any use that Qemest makes to
deliver local calls back to Level 3, tel ecomunications
services. And the issue at the heart of this debate is
whet her or not Internet traffic, which the FCC has rul ed
is interstate in nature, should be included in those
cal cul ations thereby giving a credit to Level 3 for
Internet calls that Qaest custoners nake.

If the Interstate traffic, and | don't think
there's any dispute by the parties that the FCC has

ruled that Internet traffic is interstate, if the
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Internet traffic is included in those cal cul ations, then
in essence Level 3 could request a LATA wi de network be
provi ded by Qwest and no paynent then nade by Level 3.
The heart of the dispute then boils down to the two
duel i ng paragraphs that the parties have proposed.
Qnest' s | anguage makes clear that the relative use

cal cul ations do not include interstate traffic,
intrastate traffic, and Internet traffic, that it's just
going to include local. And the |anguage that Level 3
proposes in their contract |anguage includes -- nakes a
poi nt of including Internet traffic in the relative use
cal cul ati ons.

The Qmest proposed | anguage is the
appropriate | anguage for several reasons, not the | east
of which is the fact that it tracks with what the
Washi ngt on Commi ssi on has done now in two cost dockets.
I think the original cost docket ruled that ISP traffic
was not included in the relative use calculations. |
think the XO notion for reconsideration again asked the
Washi ngt on Commi ssi on, and the Washi ngt on Conmi ssi on
again reaffirmed that fact. And then it was also the
| anguage in the Qamest SGAT | anguage which the Washi ngton
Commi ssi on approved. So on three different occasions
now t hey have | ooked at that question

| think it's also inportant on a policy |eve
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to bear in mnd that when the FCC ruled in its ISP order
why reciprocal conp was not appropriate, they tal ked
about the inproper subsidies and distorted incentives
that reciprocal conp on ISP traffic could create and how
that was not in keeping with the Act. | think those
same policy considerations, that is to say inproper
subsi di es and distorted incentives, conme into play when
you | ook at whether or not it is appropriate to include
ISP traffic in the transport calculations, in the
relative use calculations for LIS traffic or LIS trunk
bills. Because the net effect then is to ask Qwest to
build a LATA wi de network for Level 3 and for Level 3 to
have no financial stake and no paynents for that network
in order for themto receive this Internet traffic for
their ISP custoners. So | think those sane policy
consi derations that were present in the recip conp order
are present in the issue in this case, which is whether
or not ISP traffic should be included in the relative
use cal cul ations.
| think that pretty well sunmarizes ny

posi tion.

Q Okay, thank you, M. Brotherson. And just
for the record, when you use the term CLEC, that's
C-L-E-C, all caps.

A Yes.
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MR. DEVANEY: M. Brotherson is available for
Cross.

JUDGE MOSS: All right. And | believe the
other term LIS, that's L-1-S, |ocal interconnection
service, it's the acronym we're in an acronym | aden
i ndustry here.

Al right, M. Rogers, | think the witness is

avai |l abl e for cross-exam nation.

CROSS- EXAMI NATI ON

BY MR. ROGERS:

Q Good norning, M. Brotherson
A Good norning, M. Rogers.
Q Is it fair to say that Qwest has

characterized FCC Rul e 51.709(b) as the relative use
rul e?

A | believe that's correct.

Q You woul d agree that this arbitration has to
do with a fundanmental disagreenent about what the
relative use rule -- how the relative use rule works in
practice?

A By in practice, | think | would agree that it
hi nges on whether or not the Interstate ISP traffic
shoul d be included in the relative use cal cul ations.

Q Okay. If we can | ook at the text of Rule
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1 51.709(b), that's where | would like to begin, and you

2 have it in your direct testinony at page 10, | believe.
3 JUDGE MOSS: It's in nmy page 11

4 M. Brotherson, if your copy is the sane as nmine, the

5 answer actually begins on 10, but the | anguage itself is
6 on 11.

7 THE W TNESS: Bear with me just a second, |'m
8 using my printer copy which | have been told numerous

9 times by Ms. Anderl not to do.

10 JUDGE MOSS: Word processing software does

11 present its challenges.

12 A Yes, | see that.

13 BY MR ROGERS:

14 Q The term tel ecomruni cations traffic does not
15 appear anywhere in this rule; is that correct?

16 A By rule, you nean -- it's in the definition
17 section that starts out the whole provision, but in this

18 par agr aph?

19 Q I nmean Rule 51.709(b) specifically.
20 A No, it's not in that paragraph
21 Q Even though tel ecommuni cations, the term

22 t el ecomruni cations traffic does not appear in the
23 relative use rule of 51.709(b), you go on to argue that
24 the definition of tel ecommunications traffic is

25 critical. 1Is that fair to say?
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1 A That's true.

2 Q And the definition of tel ecommunications
3 traffic is provided at 51.701(b)(1); is that right?
4 A That's right.

5 Q On page 11, what |'ve got as page 11, you
6 give the definition of telecomunications traffic as

7 stated in Rule 51.701(b)(1).

8 A Correct.
9 Q Can you read that definition
10 A You want ne to read the definition out of the

11 rul es?

12 Q Yes, if you coul d.

13 A This is called sub part H, Reciproca

14 Conpensation for Transport and Term nation of

15 Tel ecommuni cations Traffic, 51.701 Scope of Transport

16 and Termination Pricing.

17 Q Excuse ne, I'mnostly just interested in what

18 you have set out in your testinony.

19 A 701(b).

20 Q (b)(1), correct.

21 A (Readi ng.)

22 Tel econmuni cations Traffic. For
23 pur poses of this sub part,

24 t el ecommuni cations traffic means

25 t el ecommuni cations traffic exchanged
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between a LEC and a tel ecomruni cati ons
carrier other than a CVMRS provider
except for telecomunications traffic
that is interstate or intrastate
exchange access, information access, or
exchange services for such access.
Q Thank you.
Goi ng back to your direct testinony at page
11 i medi ately foll owi ng where you provided that
definition, you state:
Under this definition, any traffic that
is "Interstate or intrastate access or
i nformati on access".
A Yes.
Q What is that a quote of?
The definition above except for
tel ecommuni cations traffic that is interstate or
i ntrastate, exchange access, information access, or
exchange access services for such access. It's a
par aphrase. Perhaps quotation is not the appropriate
symbol .
Q So, in fact, it's not a quote of the
definition, is it?
A No, the quote is the Footnote 20, which is

directly above it.
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Q Ckay.

A I think that should be a single quote, a
par aphr ase.

Q The paraphrase extracts the term exchange
fromthe portion of the definition that says interstate
or intrastate exchange access, correct?

A Yes.

Q The | SP Remand Order which Qwaest relies upon
for its argunent that Internet traffic is interstate in
nature doesn't exclude interstate exchange access, does
it?

MR. DEVANEY: Your Honor, |I'mgoing to
regi ster an objection on two grounds. One is that these
questions are asking for interpretations of statutes,
FCC orders. And the second is the parties' positions on
these statutes and the | SP Remand Order are clearly
spelled out in both parties' pre-filed testinony, and
again all we're doing here is going through pre-filed
testinmony. There's nothing new that's being added here.
So on those grounds, | object to this Iine of
guesti oni ng.

JUDGE MOSS:  All right, well, I'"mgoing to
overrule the objection, and I will do so on the basis
that my understanding is that M. Brotherson, |ike

M. Hunt, is being tendered essentially as a policy and
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| egal expert in this area, and so questions relative to
his expertise in that sense | think are appropriate.

However, | do want to say, M. Rogers, that
to the extent this is sinply a recapitulation of what's
in the testinmony, which is a fair anmount of what you
have done for the last few m nutes, | have read the
testinmony, | have it before nme, it's part of the record,
so we don't need to just enphasize points in the
testimony. That can be done on brief.

To the extent you wish to inpeach sonething
that's been said in here or otherw se show that the
Wit ness nmay have sone information that bears on sone of
the things that have been said in here that is not
evidence fromthe face of the testinony itself, then of
course that's fine.

So I"'mgoing to |l et you proceed for the
monment, but again we just don't want to spend an
excessi ve anmount of time just sinply repeating things
that are already before us. Thank you.

BY MR ROGERS

Q M. Brotherson, do you renenber the question
that was posed to you?

A. I'"mnot sure now. Could you repeat it,
pl ease.

Q The question is, isn't it correct that the
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1 | SP Remand Order does not exclude interstate or
2 i ntrastate exchange access fromthe definition of

3 t el ecommuni cations traffic?

4 A | don't have that order in front of nme, and

5 so if -- 1 know that the FCC ruled it was interstate

6 traffic and not local traffic. | don't knowif the term
7 exchange access was used. | think that the reference

8 was whether this traffic was |ocal or interstate, and

9 they used those terns respectively, and I"mnot sure if
10 that specific phrase that you have just quoted was in
11 t he order or not.

12 Q I would like to turn your attention to what |
13 have as the beginning of -- it's the bottom of page 24
14 of your direct, or excuse ne, it nust be your rebuttal

15 The |l ead-in question just for reference is:

16 M. Hunt argues that Qwmest has agreed to
17 i mpl ement a single PO per LATA; do you
18 agree?

19 A. | see the question, yes.

20 Q The answer begins with:

21 Qwest has agreed to establish a single
22 PO per LATA

23 Is that correct?

24 A Correct.

25 Q You then go on to testify on page 25 that
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Qnest does not agree to a single PO per LATA for

Internet traffic anmong other types of traffic.

A Correct.

Q Is that right?

A Correct.

Q Can you point nme to the place in the

agreenent that that is set forth, that Internet traffic

sonmehow al | ows Qunest not to apply a single PO per LATA?
A Yes, it's the paragraphs that we're disputing

here today, that the calcul ations specifically exclude

Internet traffic fromthe cal cul ations of relative use.

| think it's also in the definitions section of the

i nterconnection agreenment for LIS or |oca

i nterconnection service, which I don't have in front of

me, but it defines |ocal service.

Q Okay.
A. In the contract.
Q So is it fair to say that Qmest agrees that

its position with respect to the relative use dispute
does away with the treatnent of the establishnent or
i nterconnection architecture of one PO per LATA?

A No, it doesn't do away with it at all. A
CLEC can order a LIS trunk, as | testified earlier, to
Bel |l i ngham a CLEC can order a LIS trunk to Aberdeen.

You know, of the original proposal, and one which the
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FCC di ssuaded the CLEC or the RBOCs from conti nui ng, but
the original proposal was that a CLEC should have a
poi nt of presence in each local calling area, and the
FCC made it fairly clear to the RBOCs if they wanted
271, | guess, that that was not going to be the
requi renent, that a CLEC only had to have one switch and
one point of interconnection to serve an entire LATA
And so Level 3 under the agreenment can order
a LIS trunk to any community in the Seattle LATA or any
community in the Spokane LATA from a single point of
i nterconnection. | think the only issue that renmains
then is whether or not the facilities that Level 3 would
order and be billed for receive a credit for just |oca
traffic or receive a credit for local traffic plus
dial-up Internet traffic.

Q If Level 3 had a single PO per LATA for
handling local traffic, Qwest local calls would be
brought to that single point of interconnection at no
cost to Level 3, correct?

A That's absolutely correct. | think M. Hunt
gave the exanple of a call center, and if it was a |oca
call center, then it would be from Bellingham or
Aber deen or anywhere, Qmest would deliver its custoners’
local calls to that single point.

Q But in the situation where Quest's
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residential end users originate Internet related calls,
Qvest will not bring those calls to the point of
i nterconnection that's been established free of charge?

A Well, free of charge | think would be the
qualifying phrase. | think the LIS facilities would be
there, the traffic would flow to the single point of
connection, but a credit would not be issued to Level 3
for those calls on their LIS bill.

Q So isn't the practical effect that Level 3
woul d be required to establish a point of
i nterconnection in essence at every single Quwest end
of fice because it is required to pay for those dedicated
trunk transport facilities?

A. No, | certainly wouldn't |look at it that way.
I think the CLECs argued |I think early on that they
shoul dn't be required to let's say put a 5E switch in
every comunity, that they m ght only have a few hundred
custoners in a particular |ocale, that they ought to be
able to serve all of the LATA froma single switch in
let's say dowmmtown Seattle, and that they could then go
out through these |ocal interconnection service LIS
trunks to pick up those calls.

And that is possible through the

i nterconnection arrangenent that Qwest offers, and

clearly there's no dispute with Level 3 and Qwest that
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for a truly local call fromone | ocal subscriber in

O ynpia who is a Quest custoner to a |ocal subscriber in
O ynpia who is a Level 3 custoner that Qmest woul d haul
that call back to Seattle and deliver it to Level 3 if
that's where their switch was | ocated. | think the
ability to have a single point in the LATA exists, the
only debate is whether or not there's a credit issued on
the ISP traffic.

Q On this point throughout your testinony you
give the exanple of an alternative interconnection
arrangenent, the nmeet point arrangenent, that would
allow for the relative use application that Level 3
seeks. Whuld you agree with that?

A. That that's in ny testinony, yes, | would
agree. It's also in the interconnection agreenent.

That is an alternative that's available to Level 3, but
we have never disputed that Level 3 has a right to order
LIS trunks and we would install them | nmean it's not a
requi renent that Level 3 build.

Q Maybe | can be clearer. The neet point
i nt erconnecti on arrangenent, Qaest says that if that
type of interconnection is used, Qwmest would agree that
it is responsible for its facilities on its side of the
poi nt of interconnection, correct?

A On its side of the neet point. As an
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alternative to Qwvest building a LIS facility, and I will
use Bellingham as an exanple -- |let ne back up. Meet
point is in there because nmeet point arrangenents have
been present with independent tel ephone conpanies for 50
years where an i ndependent tel ephone conpany, | don't
happen to know one off the top of ny head in Washi ngton
but a community in Washington that's owned by an
i ndependent tel ephone conpany and Qmest woul d choose to
i nterconnect their two networks so their custoners could
call each other. Rather than one conpany building the
entire facility, historically the two parties would
negoti ate a neet point, and they would each build to
that point, thereby sharing the cost of the facility.
If they each build a portion of the underlying facility,
then they woul d bear the costs up to that neet point.
That is an alternative to Level 3 as well.
In lieu of asking Qwest to put in a LIS trunk and then
| easing that facility from Qunest, Level 3 and Quest
could agree, and I will use Bellingham as the exanple,
that Level 3 would build to a certain neet point, Qnest
woul d build to a certain neet point, they would both
have then invested capital in building the network. And
therefore | guess in theory you would say Level 3 could
| ease on the Qmnest piece and Quwest could | ease on the

Level 3 piece of what they both built, but the net
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effect on a negotiated neet point is each party builds
to the nmeet point and then doesn't bill the other party.

Q But the net effect of what Level 3 is
requesting to do is exactly that, isn't it, that Level 3
proposes that the point of interconnection be the
financial and physical demarcation point of each of our
net wor ks?

A No, the demark between the two networks is
where Level 3's single point of interconnection wthin
the LATA begins. But then the question beconmes in the
nmeet poi nt exanple, for exanple, in the contract would
be how do you get to Bellingham or how do you get to
Aberdeen, and there are several options available. One
is you can order LIS facilities, which nmeans Qwest will
put in the facilities, and a CLEC can |ease at a flat
per month rate distance sensitive. O the CLEC, in this
case Level 3, and Qrest in lieu of ordering a LIS
facility could each build part of the way to Bellingham
or Aberdeen. That would be the context in which a neet
poi nt woul d be used.

Q At page 11 of your rebuttal, if you could
turn there, at line 6 specifically.

A. Ckay.

Q At line 6 you acknowl edge that both parties

benefit fromthe interconnection arrangenent.
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A. Ri ght .

Q Both parties benefit fundanentally because
both parties have end users that are trying to reach
each other either to make or receive a call that is
pl aced by the other parties' end user; is that fair?

A. That would be a fair general statenent. |'m
not sure in the Level 3 situation where it's just in the
Internet business if there's any custonmers from Level 3
calling Qunest, but it is true that Qwmest custoners would

want to reach whoever is providing themtheir Internet

servi ce.

Q And those woul d be custoners of Level 3's,
correct?

A. The I nternet provider would be a custoner of
Level 3 in your hypothetical. | nean they would be

connected to the Level 3 switch

Q Right, | think we're in agreement.
A Okay.
Q In order to have the nobst efficient

i nterconnecti on between the parties, the parties have
agreed in our interconnection agreement to work jointly
to monitor the anobunts of traffic that are being placed
fromQunest's end users and to have the facilities in

pl ace to handl e the requisite volunes of traffic; is

that fair to say?
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A Yeah, that's a true statenment. |nternet
traffic in particular tends to demand a | ot of trunks,
because a caller can | og on and, as opposed to a tol
call, stay on for hours at a tinme or |eave their
conputer on and walk away. | nean it can be up the
entire tinme, and when that happens, that ties up that
circuit or that trunk to the ISP port, and that
necessitates ordering a lot of trunks to the ISP
busi ness for both Qmest or Level 3, whoever is hauling
traffic to an ISP

Q But that caller that is creating that traffic
is a Qwst end user in our situation, correct?

A Correct, or an independent tel ephone conpany
or another CLEC. But if the ISP is connected to Leve
3, whoever has local service somewhere in the state of

Washi ngton to get to that ISP will have to go through

Level 3.

Q Assunming the ISP is a Level 3 customer, of
course?

A. Yes. So Qmest custoners would be one, could

be sone of the custonmers that call that. Let's say
using AOL as an exanple, if they are AOL subscribers and
ACL is connected to the Level 3 soft switch, then a
Qnest custonmer will have to dial a nunber that wll

route it to the Level 3 switch
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Q Level 3 has no control over the behavior of
the Qwvest end user; that's fair to say, correct?

A. ' m not sure what you nean.

Q Level 3 doesn't control when that customer

can place a call?

A To its | SP?

Q To its ISP

A. No.

Q Level 3 doesn't control how | ong that

custoner decides to stay on line with its | SP?

A No.

Q These are services that are sold by Quest
that that end user is using, correct, to initiate that
call and stay on |ine?

A Wel |, a custoner can be an individual, or an

end user can be a custonmer of a nunber of different

providers. |In other words, | can buy ny local service
from Qwest, | can buy ny -- in which case | ama |oca
custoner of Qwmest. | can buy ny long distance from

Sprint, and when |I'm nmeking a | ong distance call wth
Sprint | ama customer of Sprint's even though I am al so
a local custonmer of Qwmest. | can be a subscriber of ACL
for Internet service, and when | dial up AOL | ama
custoner of the ISP for ny Internet service. If I,

Larry Brotherson, were to dial up AOL in Denver where
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l'ive, nothing would happen, because | don't subscribe to
that particular provider, so not being a customer |
couldn't get in. So you can be a custonmer of an ISP
you can be a customer of a |ong distance carrier, you
can be a custoner of a |ocal service provider, and you
woul d use the same tel ephone in all instances.

Q Under our agreenent, the parties have
acknow edged that it's in both parties' interest to have
sufficient interconnection facilities in place to handle
the volunes that are created by Qwest end users making
these Internet calls, correct?

A Sure, we would not want blocked traffic if at
all possible.

Q So Level 3 doesn't sinply order facilities to
serve its | SP custoners, does it?

A Oh, | think it does.

Q It's agreed, didn't we just agree that the
parti es have agreed to establish the requisite amunt of
i nterconnection facilities?

A Well, Level 3 would order the LIS trunks, and
Level 3 would presunably want to order sufficient LIS
trunks to handle the call volunmes, and Qwest woul d want
to make sure that there were sufficient facilities there
to provide those LIS trunks or to provide that order

So both parties would want the facilities to be
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sufficient to handle the traffic flow, and the only
thing they woul d debate is how they're paid for

Q Qwest has taken the position in this
arbitration that Internet traffic is interstate in
nature, correct?

A. Qnest has taken the position that the FCC has
ruled a couple, six or seven tinmes now that it's
interstate in nature.

Q ["mjust curious what those six or seven are
now t hat you have trotted out that nunber.

A Well, of course, we've got the ISP Renmand
Order, but in | think five or six of the 271 deci sions,
they have reaffirmed that ISP traffic is interstate in
nat ur e.

Q But you haven't cited any of those in your

testi nony, have you?

A. No.
Q Qnest woul d agree that Internet traffic is
nost typically initiated by a local call; would you

agree with that statement?
A Coul d you repeat it, please?
Q Woul d you agree that dial-up Internet access
is nost often initiated with a local call?
MR, DEVANEY: Your Honor, |'m going to object

to this line of questioning on the grounds that, nunber
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one, this is all set forth in the testinony of the
parties again. And number two, essentially it's a
collateral attack on the FCC s conclusion that Internet
traffic is interstate. M. Rogers is trying to
denonstrate that if you call a | ocal nunber that by
definition the call has to be local. But, in fact, the
FCC expressly considered this in the | SP Remand Order
and ruled that the traffic is interstate. So | object
on both grounds, that nunber one, it's in the testinony,
nunber two, it's a collateral attack. That's not the
best part of the Hobbs Act of the FCC s concl usion that
this is Interstate traffic.

JUDGE MOSS: Well, the Hobbs Act evidentiary
objection is a new one to ne, but I think I wll
overrule the objection and let it go on for now,

MR. DEVANEY: Thank you, Your Honor

JUDGE MOSS: M. Rogers, please proceed.

A VWhen you use | think you said predom nantly
| ocal, normally the way you access for dial-up purposes
as opposed to a high speed or broadband, nornmally the
way you access an Internet provider for dial-up services
is to dial a tel ephone nunber which is assigned by a
| ocal telephone conpany. However, whether or not that's
a local call depends upon what |ocal exchange the

custoner resides in. And so when | lived at ny previous
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address, | had an 800 nunber to reach ny ISP, because
the ISP was in a different local calling area than where
ny conputer was at. You can -- so sonetines there's an
FX l'ine, sometines there an 800 nunber. |[If the end user
and the ISP are in the sanme local calling area, then it
woul d be a local call for that end user
BY MR ROGERS

Q Qnest advertises multiple products as |oca
exchange products that allow its end users who purchase

those products to access the Internet; is that fair to

say?

A Yes, | think -- yes, we have a nunber of
| ocal service. |If the ISP is in your local calling
area, we'll get you there, as will DSL, which is not a
dial -up service, it's a high speed service. I'mtrying

to think of what sonme of the others would be, but yeah,
we have a nunber of ways you can reach an ISP

Q There are nultiple business |ine products
that address the fact that people want to use |oca

exchange service for Internet access purposes?

A Sur e.
Q And Qnest advertises the ability to instal
additional lines if people desire themfor Internet

access purposes?

A It's good for business.
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Q Qnest al so offers services to | SPs, does it
not ?

A Yes, we sell, as does Level 3, we sell
connections to I SPs to our network.

Q You sell [ISDN, PRI services out of a |ocal
tariff; is that accurate?

A Yeah, the I SDN product is in the local --
well, it's not inthe interstate tariffs. | don't know
if it's inthe intrastate or |ocal exchange side of the
Washington tariffs. | would have to ook at that. But
in any event, it's in the Washington tariffs, not the

interstate tariffs that we file with the FCC

Q It's an intrastate tariff?

A Correct.

Q That contains PRI services?

A Correct.

Q And PRI services are services that are

oftentines sold to | SP custoners by Qmest; is that
right?

A It is probably far and away the predoni nant
product that an | SP woul d buy from Qwaest to connect to
t he network.

Q There are ot her products, however, that Quest
offers to I SPs, are there not?

A Yes, there are different kinds of high
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bandwi dt h products. | think PRI is probably the nobst
popul ar because it provides certain signaling
capabilities that lets the Internet provider identify
the caller, cross check the passwords agai nst the

cal ling tel ephone nunber, and things |ike that.

Q Is the Quest whol esal e dial service a
separate service from PRl services?

A Yeah, that would -- excuse ne, yes, that
woul d be a product where an ISP -- | would equate
whol esal e dial with kind of |ike an 800 nunber. An ISP
pays a prem um so that custoners in other local calling
areas can reach the ISP without incurring a toll charge.
The ISP, in fact, pays the cost of that call rather than
t he end user.

Q Meani ng you're collecting a nmonthly recurring
charge from | SPs for whol esal e dial service?

A Correct, they would pay -- the ISP woul d pay
us so that someone in Aberdeen can dial a Seattle ISP
and not be billed a toll charge.

Q And you described it as like an 800 service.
Are they making local calls with this product, or are
t hey making 800 calls with this product?

A. Perhaps it would be nore akin to an FX would
be a better analogy. It would be a product where the

parties in Aberdeen would pay a -- would dial a | oca
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nunmber, and it would be the ISP who pays the transport
to get from Aberdeen back to Seattle through this
whol esal e di al -up product.

Q Have you had a chance to | ook at the exhibits
mar ked as Exhibits 13 through 19 that Level 3 has
of fered as exhibits up to this point?

A You know, | reviewed the file, but I'm not
sure by nunber | know which ones we're tal ki ng about, so
if sonebody could -- were they attached to M. Hunt's
testi mony?

Q No, they were subnitted as potentia
cross-exani nation exhibits, and they are the Qnest
products that we have been tal ki ng about generally,

i ncl udi ng the whol esal e dial product and residential and
busi ness | ocal exchange products.

A Yes, | did reviewthose. | don't have a copy
here in front of ne.

MR. ROGERS: If | mght just have a nonent,
Your Honor.
BY MR ROGERS

Q Is there any reason to think that those
printouts from Qaest's Web site are inaccurate for any
reason? Do they accurately describe Qwmest products that
are offered?

MR. DEVANEY: Your Honor, obviously if he's
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going to be asked that question, he needs to see the
printouts.

JUDGE MOSS: |''m wondering, M. Rogers, if
we're sinply building a foundation here to offer these
and if perhaps we m ght sinply have these sti pul at ed
into the record and avoid an unnecessary line of
guesti ons.

MR. ROGERS: If we can do that, | would |ove
to do that.

JUDGE MOSS: M. Devaney, is that a
possibility to avoid a line of questions, or mght you
have sone objection to --

MR. DEVANEY: Certainly no problem
stipulating to authenticity, but I would renew ny
obj ection that these are not relevant, because they al
go to trying to denobnstrate that Internet traffic is
i ndeed | ocal, when the FCC has conclusively rul ed that
it's interstate.

JUDGE MOSS: Well, we're not going to cut off
M. Rogers' opportunity to make that argunent --

MR. DEVANEY: Very well.

JUDGE MOSS: -- regardless of what rulings
nm ght have been nade that would defeat it. And so if
there's no problemw th these particular exhibits,

woul d rather save tine.
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1 MR. DEVANEY: | have no objection.
2 JUDGE MOSS:  All right, fine, then you can --
3 MR. ROGERS: | would offer these into

4 evidence if | may, Your Honor.

5 JUDGE MOSS:  All right, they will be admtted
6 as marked on the stipulation of the parties, and if you
7 have questions about the specific exhibits, of course
8 you will need to tender themto the witness so that he
9 has them before him

10 MR, ROGERS: Thank you, Your Honor.

11 BY MR. ROGERS:

12 Q M. Brotherson, on page 12 of your direct

13 testinony, and it's as | have marked that page 12, and I
14 think I have the same i ssue as you do with the printout
15 of f of ny word processor.

16 JUDGE MOSS: This is the direct?

17 Q This is direct testinony, the question that
18 was posed i s, what policy concerns did the FCC express.
19 A. | have that question.

20 Q Your argument at this point in your direct
21 testimony is that the FCC adopted a policy to prohibit
22 regul atory arbitrage for the term nati on of Internet

23 traffic by CLECs. |Is that a fair general

24 characterizati on of your argunent?

25 A It is.
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1 Q At the bottom of, or excuse nme, at what

2 have as line 13 of that page, you state:

3 The inmproper effects, the FCC concl uded,

4 arise fromthe fact that reciproca

5 conpensation pernits carriers to recover

6 their costs "not only fromtheir end

7 user custoners but also from ot her

8 carriers".

9 A Yes.

10 Q Qnest is seeking to collect revenue from

11 Level 3 for carrying -- for the facilities that carry
12 Internet traffic originated by Qwvest end users, correct?
13 A Correct.

14 Q And we have established that Qwmest end users

15 pay Qwest for local services that allow themto place

16 those calls, correct?

17 A If it'"s in the local calling area, correct.

18 Q So isn't it accurate to say that Qwmest not

19 only collects fromtheir end users, but is also seeking

20 to collect fromother carriers in this situation in
21 Qnest's application of their relative use rule?
22 A No. The reason that's not correct is that

23 an | SP comes to Qwest and says, | want people in

24 Aberdeen to be able to reach ne, ACL, without nmaking a

25 toll call, | want people in Bellinghamto reach AOL in
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Seattle without making a toll call, Qwmest charges the
ISP for the ability -- for the cost of hauling those
calls to the ISP. W may not charge the end user, but
that's because the ISP has paid for the transport. The
PRI products are priced at what would essentially be a
private line rate to get to Aberdeen. The whol esal e
di al product again is a toll substitute that would | et
an Internet provider offer services to custonmers in
these other locations. But the ISP is going to pay
Quwest so that those custoners in those communities can
make a | ocal call
Under Level 3's proposal, Level 3 would have

Qnest provide those facilities -- we would provide those
facilities to an ISP, but they would have to pay for
them Under Level 3's proposal, Level 3 would ask that
Qwest provide those facilities to Level 3 but not pay
for them so that now the | SP can have the custoners in
Aberdeen or Bellingham or whatever can reach AOL wi t hout
atoll call. But in this instance, Qaest is not
conpensated by either the ISP if they were our custoner
or Level 3 if they were the Level 3 custonmer even though
these are interstate calls or non-local calls.

Q On page 13, the next page, you go on to
di scuss the policy concerns further at line 13. You

state:
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Level 3 is precisely the type of carrier
the FCC singled out inits ISP Remand
Order as causing market distortions and
engagi ng in regul atory arbitrage.

A Yes.

Q Are you aware that the FCC specifically
relied upon Level 3's agreenents with all other RBOCs
except Qmest in setting its rate reginme?

A ["mnot sure what the -- the short answer is
no. |'mnot sure what rate regine is or what these
ot her agreenents are.

Q You're familiar with the rate regi me that was
adopted in the ISP Remand Order, are you not?

A. Ch, yes, yes, that rate regine of the fornula

for Internet traffic, yes.

Q The fornmula and the rates thensel ves?
A Correct.
Q Are you aware that the FCC in a footnote

specifically relied upon three separate agreenments that
Level 3 executed with SBC, Verizon, and Bell South for
the basis of its rates?

A No, | was not. | knew they said that to do
away with that recip conp would be in essence rate
shock, and it was going to be a phase out, and they

| ooked at different ways to phase those out, and
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1 presumably Level 3's proposal is the one they opted for
2 if that's your agreenent.

3 Q So the ISP Remand Order was a decision nmeant
4 to address regul atory arbitrage for terminating m nutes
5 of use for termnating Internet traffic, correct?

6 A. The pricing regine, if that's the termwe're
7 going to use, basically said that no new entrants could
8 receive recip conp if they hadn't been up until then

9 But for those conpani es who had built their business

10 nodel in part on receiving recip conp for ISP traffic,
11 there woul d be a phase out of that over | think it was a
12 three year period, and there was a formula to acconplish
13 t hat .

14 Q Ckay. And you're not debating that the rates
15 that were ultimately adopted for the interimperiod were
16 very close and the structure was very simlar to Leve

17 3's agreenents with other carriers?

18 A | don't know. If that's what the footnote
19 says, |'massuming that's the basis for it. | don't
20 know.

21 Q Level 3 has proposed | anguage in Section

22 7.3.1.1.3.1 that contains an exanple.
23 A. I think we have, by the way, the person in
24 the room who cane up with that nunbering system

25 Q I think | have given the section accurately,
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but ny point is that Level 3 has proposed an exanpl e of

how rel ati ve use would work. Do you --

A | see the exanple.

Q -- know what |I'mreferring to?

A. Yes, it's in ny direct testinony in bold.
Q Setting aside the parties' different

under st andi ngs of how rel ative use ought to apply as it
relates to Internet traffic, Qwmest has not provided an
exanpl e of how relative use will work in practice, has
it, inits |anguage?

A No.

Q Has Qwest proposed a definition of relative
use anywhere in the agreenent?

A | don't recall if it's in the definition
section or not.

Q Is there anything that you can point nme to
t hat describes that relative use neans that the
originating carrier is responsible for the cost of the
facilities to carry that originating traffic?

A | guess | would refer you to the contract, to
the Qmest proposed | anguage that says the provider of
the LIS two-way facility, all right, will initially
share the cost of the facility by assuning a relative
use factor. | nean do you want ne to read the

paragraph? |f you read through that |anguage, | think
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1 it says how the relative use works. The one party

2 orders the facility, they're billed for it, but they're
3 given a credit based upon the actual mnutes of use for
4 non-Internet related traffic that the other party uses
5 for originating calls.

6 Q My concern is that | don't believe that

7 anywhere in Qwest's |anguage is the termoriginating

8 used.

9 MR. DEVANEY: Your Honor, object that there
10 is no question there.

11 Q Can you point nme to anywhere in Qwmest's

12 | anguage?

13 A (Readi ng.)

14 The nom nal charge to the other party

15 for the use of the entrance facility EF

16 as described in Exhibit A shall be

17 reduced by this initial relative use

18 factor. Paynents by the other party

19 will be according to its initia

20 relative use factor for a nininmumof one

21 quarter.

22 And then it tal ks about how the initial, this
23 is when there's no history, howthe initial factor is

24 this 50/50.

25 The initial factor will continue for
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both bill reduction and payments unti

the parties agree to a new factor based

upon actual minutes of use data for

non-Internet related traffic to
substantiate the change in that factor.

If either party denpnstrates with

non-Internet related data that actual

m nutes of use during the first quarter

justify a relative use factor other than

50% the parties will retroactively true

up.

I don't see it in the |language that | have
included in my testinmony. | think we would have to go
back to the other |anguage in the section to get us --
the other | anguage in the contract to get us to where it
wi |l walk us through that process.

Q You believe that somewhere in the contract
there's a description of what relative use neans?

A | don't knowif there's a definition. |
believe that the contract | anguage wal ks the parties
t hrough how t he paynment for the LIS trunks works itself
t hrough, which is that the CLEC or one party orders the
LIS facilities, they're billed for them but they're
given a credit by the other party's use of the

facilities. And | can't -- | included the disputed
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paragraphs that we had teed up in the petition, but I
didn't include the entire section on LIS and the
cal cul ations for LIS

Q Okay. We have sort of talked around the
issue that | think we're both aware of, which is if
Qnest's |language is adopted and Internet traffic is not
i ncluded, in the specific situation of Level 3 and
Qnest's interconnection, you would arrive at a relative
use factor of zero.

A Yes.

Q Is there anything in Qmest's | anguage that
would tell us exactly what the practical result of a
relative use factor of zero is?

A Well, if the credit were zero, the net effect
woul d be there would be no credit on the bill to Level 3
for the LIS facilities.

Q So zero in essence nmeans Level 3 is 100%

responsi bl e?

A Yes. | mean it's the inverse of no credit
against the bill is the sane as 100% responsi ble for the
bill.

Q Okay. Likewise, if we had the call center

scenario, if Level 3 established a call center where
| ocal voice calls were placed and it was al

one-directional traffic but they were | ocal voice calls,
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Qvest woul d be responsible for 100% of the facilities in
question?

A Say that again? |'msorry, | was rereading
ny | anguage to see where sonething was | ocated.

Q If Level 3 had a service that term nated
| ocal exchange voice calls such that all of the traffic
would flow in the same manner as it does currently with
| SP bound traffic, Qwmest would pay for 100% of the
facilities?

A. If it is 100% I ocal calls originating from
Qwest custoners to Level 3, yes.

Q So it's only the fact that we're tal king
about Internet traffic that neans Level 3 pays for 100%
of the facilities in Qwvest's m nd?

A. It's not just Internet traffic. | think our
| anguage excludes toll as well. But yes, for our
exanples it's the Internet traffic, the effect of
excluding the Internet traffic would give Level 3 the
entire bill or zero credit in the inverse.

MR, ROGERS: GCkay, | don't have anything
further. Thank you.

JUDGE MOSS: Any redirect?

MR. DEVANEY: Thank you, Your Honor, very

briefly.
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REDI RECT EXAMI NATI ON
BY MR. DEVANEY:

Q M. Brotherson, M. Rogers asked you sone
guestions about the fact that Qwmest sells sonme Internet
rel ated services and facilities out of local tariffs.
Do you recall that?

A | do.

Q In the | SP Remand Order where the FCC
concluded that Internet traffic is interstate, did the
FCC address that issue; do you recall?

A There was a specific acknow edgnent of that
in their order where they say, we recognize that the ISP
connections are provided out of intrastate tariffs, but
nevertheless it is interstate traffic.

Q You al so were asked questions by M. Rogers
about the nmeaning of the terns tel ecomrunications
traffic, that's in quotes, and the termtraffic as used
in the FCC s reciprocal conpensation rules. Do you
recall that |ine of questioning?

A Yes.

Q Do you know whet her the FCC anended its
reci procal conpensation rules after it issued the |ISP
Remand Or der?

A Yes, they did. | nean they issued the ISP

Remand Order, which ruled that ISP traffic was
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interstate, and then turned around and anended these
rules follow ng that decision.

Q Do you know if the rules were intended to
i mpl enent the deci sion?

A. They were intended to address that decision,
so yes, | would take that to nean they wanted -- they
were intended to incorporate that decision into the
rules, so | would take that to nean that's exactly their
i ntent.

Q And since the ISP Remand Order, are you aware
of whether the FCC has opi ned on whet her I|nternet
traffic is subject to the reciprocal conpensation
provision in 251(b)(5) of the Act and the FCC s
Reci procal Conpensation Rul es?

A Since the | SP decision?

Q Yes.

MR. ROGERS: Your Honor, | would object
before the answer is provided. | think if we're going
into 271 deci sions, we have established that that's
beyond the scope of his testinony.

JUDGE MOSS: Overrul ed.

A Yes, | think in response to a question from
M. Rogers | responded to that as well. | think in
several of the 271 decisions they reaffirmthat |SP

traffic is interstate.
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1 Q And do you know if they address that issue in
2 the Verizon Arbitration Oder that Level 3 has cited?

3 A Yes, that was one of the issues in the

4 Verizon Arbitration Oder, and setting aside sonme other
5 i ssues that the parties debate about, | think they nmade

6 a very clear statenent that ISP traffic was interstate

7 in nature.

8 Q And not included in reciprocal conpensation?
9 A Not included in reciprocal conp.

10 MR, DEVANEY: May | have one nonent, Your

11 Honor ?

12 JUDGE MOSS:. Sure.
13 (Di scussion off the record.)
14 MR. DEVANEY: Your Honor, that's all | have

15 for M. Brotherson. At this tinme though, | would |ike
16 to renew Qwest's dispositive notion. |'mnot sure if

17 that's necessary to do procedurally, but just to be

18 sure.

19 JUDGE MOSS: Yeah, I'ma little uncertain of
20 what Judge Schaer nmmy have said about it, so as far as |
21 understand, the notion is being carried with the case
22 for the time being, and I will certainly treat it as a
23 live notion. It hasn't been ruled on one way or the

24 other as far as | know, so we're going to get to a

25 concl usi on here.
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MR. DEVANEY: Thank you.

JUDGE MOSS: So one way or another. Although
I will add to that, that nay have sone bearing on our
di scussi on about post hearing process, we'll get to that
in a few noments

M. Rogers, did you have any recross that was
pronpted by the redirect?

MR. DEVANEY: | think just briefly.

RECROSS- EXAMI NATI ON
BY MR. ROGERS:

Q You have said that the subsequent -- that the
FCC has spoken to the nature of ISP bound traffic
subsequent to its ISP Remand Order. It's fair to say
that what they have said -- what they said in the ISP
Remand Order and what they have said subsequently is
that it's interstate for the purposes of intercarrier
conmpensation, correct?

A. They have certainly said that it's interstate
traffic, and they have certainly said it's interstate
traffic for purposes of intercarrier conpensation. |
don't know if they limted it to that, but what you have
just said is a true statenent.

Q They did limt it to that though, didn't

they, in Footnote 149 of the | SP Remand Order?
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A

I"'mnot famliar. It's all | can do to

remenber the order generally w thout the footnotes.

in

if

3.

Q Well, you used the footnote in your
testi mony, so naybe we can go there.

A. Al right, let's go back to it. Was that
direct or rebuttal ?

Q I"'mgoing to need a mnute to find it, so
you will bear with ne.

A Okay.

Q It is in your rebuttal testinony at page 2

A Okay. It's nmy Footnote 457

Q It's actually in the text of your testinony.

A Ri ght .

Q At line 13.

A. Okay.

Q Can you read that.

A (Readi ng.)

This interimreginme affects only the
intercarrier conpensation, i.e., rates
applicable to the delivery of ISP bound
traffic. It does not alter carriers

ot her obligations to transport traffic
to points of interconnection.

And then Footnote 45. That was a footnote

citing the reference to the interimreginme for
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reci procal conp, interimreginme nmeaning this phase out
process for those conpanies getting paid recip conp.

MR. ROGERS: Thank you, | have nothing
further.

JUDGE MOSS: All right, | believe we're
finished with this witness then. M. Brotherson, thank
you very rmuch for your testinony today, and you nay step
down fromthe stand and resune your seat at the table or
wherever you're confortable.

Al right, do counsel have any sunmmation they
woul d care to give or -- let's be off the record.

(Di scussion off the record.)

JUDGE MOSS: W had a brief off the record
di scussi on about post hearing process here. M. Rogers
has expressed that Level 3 would prefer to have the
opportunity to file a post hearing brief. M. Devaney
has expressed the idea that the one issue at hand has
been adequately briefed at this point. In the interest
of ensuring that no one goes away feeling that they have
been deprived of an adequate opportunity to argue their
case, | think we will continue to allow for the
si mul t aneous post hearing briefs, but we are m ndful of
the fact that the notion for disnmssal or summary
determination that was filed by Qwest earlier in this

proceedi ng renmai ns pending. The issue has been argued
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in those papers, and those would be part of the
consideration insofar as an arbitrator's report is
concerned. And so if a party feels it unnecessary to
make further argunent that would sinply be a reiteration
of what has previously been argued, then that will not
prejudice the party. On the other hand, | will, as |
said, allow for what Judge Schaer originally allowed
for, which is the sinultaneous post hearing briefs. And
so if either or both parties elect to file such a brief,
they may do so.

| do think that those should be short. |
don't believe | will inpose an arbitrary page
l[imtation. M. Rogers, you suggested sonmething in the
nei ghbor hood of 10 to 15 pages woul d be adequate. 1, as
| usually am aminpressed by counsel's capable work and
have confidence that the argunments will be limted to
what is necessary and so | won't inpose a page
[imtation, but | also expect the briefs to be
appropriate in length to the fact that we have a single
issue in dispute, so |l will rely on you for that.

I"'mgetting a little ahead of nyself here,
had earlier raised the question of whether the parties
want ed to make any sort of summmtion, and then | cut
that off with the discussion of post hearing process.

So if anybody feels the need for that, |I feel like we
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have had a fairly discreet and brief hearing this
norning, | have it well in mnd, do either of you feel a
need to make a summati on?

MR. ROGERS: | don't, Your Honor, at this
poi nt.

MR. DEVANEY: Your Honor, ny reaction is only
if you think it would be benefici al

JUDGE MOSS: | would not particularly find it
beneficial. Again | think |I have --

MR. DEVANEY: Then ny desire is not to give
one.

JUDGE MOSS: Lunch woul d be nore benefici al

Al right, | believe the case calls for an
arbitrator's report by Novenber 27th, and so that
appears to be the plan based on the Second Suppl enent al
O der that | have here before ne.

Is there anything el se, any other business we
need to conduct?

MR. DEVANEY: Do we have a date for briefs?
I"'mtrying to remenber.

JUDGE MOSS: ©Oh, sorry, yes, you do. The
briefs were set for Novenber 8th.

MR, ROGERS: Do we have any sense of when we
m ght be able to have a transcript of this hearing?

JUDGE MOSS: Let's be off the record.
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(Di scussion off the record.)

JUDGE MOSS: We have had sone di scussion off
the record regarding the desire to expedite, the desire
by Level 3 to expedite the transcript, and they wll
meke whatever arrangenents are appropriate to their
needs with the court reporter follow ng our session
t oday.

The briefs will be due on Novenmber 8th. | am
not prepared to disrupt the procedural schedule that was
established at the pre-arbitration conference sone weeks
ago. So again, we do have the time lines that are
established for these types of proceedi ngs that we have
to be sensitive to, and I don't recall if there was any
wai ver of those in this instance or not, but we're
| ooki ng apparently at a Novenber 27th deadl i ne.

Any ot her business?

MR. DEVANEY: Your Honor, just to confirm
there was no waiver in this case.

JUDGE MOSS: Oh, okay, thank you. That's the
day before Thanksgi vi ng.

Al right, if we have no further business,
then we will close the record, and thank you very much
for your efforts today.

(Arbitration adjourned at 11:50 a.m)



