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BEFORE THE WASHI NGTON

UTI LI TIES AND TRANSPORTATI ON COWM SSI ON

WASHI NGTON EXCHANGE CARRI ER UT- 031472
ASSOCI ATION, et al ., Vol ume |
Conpl ai nant, Pages 1-68

V.
LOCALDI AL CORPORATI ON, an Oregon
cor poration.

— N N N N N N N

A prehearing conference in the
above-entitled matter was held at 9:32 a.m on
Monday, October 20, 2003, at 1300 South Evergreen
Park Drive, Southwest, O ynpia, Washington, before
Admi nistrative Law Judge DENNI S MOSS, Chai rwoman

MARI LYN SHOMALTER and Commi ssi oner PATRI CK OSHI E.

The parties present were as follows:

LOCALDI AL CORPORATI ON, by Arthur A
Butler, Attorney at Law, Ater Wnne, LLP, 601 Union
Street, Suite 5450, Seattle, Washington 98101, and
Lisa F. Rackner, Attorney at Law, Ater Wnne, LLP,
222 S.W Colunmbia, Suite 1800, Portland, Oregon,
97201.

WASHI NGTON EXCHANGE CARRI ER
ASSCOCI ATI ON, by Richard Finnigan and Seth Bail ey,
Attorneys at Law, 2405 Evergreen Park Drive, S.W
Suite B-1, O ynpia, Washington 98502.

COVAD COMMUNI CATI ONS COWMPANY and
BROADBAND COVMUNI CATI ONS ASSCOCI ATI ON OF WASHI NGTON,
by Brooks Harlow, Attorney at Law, M Il er Nash, 4400
Two Uni on Square, 601 Union Street, Seattle,
Washi ngt on, 98101.

Barbara L. Nel son, CCR

Court Reporter
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COW SSI ON STAFF, by Jonat han Thonpson,
Assi stant Attorney General, 1400 S. Evergreen Park
Drive, S.W, P.O Box 40128, d ynpia, Washington,
98504-1028.

QNEST CORPORATI ON, by Lisa Anderl,
Attorney at Law, 1600 Seventh Avenue, Room 3206,
Seattl e, Washington 98191 (via tel econference
bri dge.)

PUBLI C COUNSEL, by Robert Cromwel |,
Assi stant Attorney General, 900 Fourth Avenue, Suite
2000, Seattle, Washington, 98164.

VERI ZON, by Kendal | Fisher, Attorney at
Law, Stoel Rives, L.L.P., 600 University Street,
Suite 3600, Seattle, Washi ngton, 98101.

| CG COMMUNI CATI ONS, by Ron Del Sesto,
Attorney at Law, Swidler Berlin Shereff Friedman,
3000 K Street N.W, Suite 300, Washington, D.C,
20007-5116 (via teleconference bridge.)

MCl / WORLDCOM by M chel Singer Nel son,
Attorney at Law, 707 17th Street, Suite 4200, Denver,
Col orado 80202.

AT&T COMMUNI CATI ONS OF THE PACI FI C
NORTHWEST, TCG SEATTLE, and TCG OREGON, by Letty
Friesen, Attorney at Law, 1875 Lawence Street, Suite
1575, Denver, Col orado 80202.

FOCAL COVMUNI CATI ONS CORPORATI ON OF
WASHI NGTON and XO WASHI NGTON, INC., by Gregory J.
Kopta, Davis, Wight, Tremaine, 2600 Century Square,
1501 Fourth Avenue, Seattle, Washington, 98101.

SPRINT, by WIliam E. Hendricks, |11,
Attorney at Law, 902 Wasco Street, Hood River, Oregon
97031.

LEVEL3 COVMUNI CATI ONS, LLC, by Rogelio
Pena, Attorney at Law, Rogelio Pena & Associ ates,
LLC, 1375 wal nut, Suite 200, Boul der, Col orado 80302.

8X8, INC., by Christy C. Kunin,
Attorney at Law, 1625 Massachusetts Avenue, N W,
Suite 300, Washington, D.C., 20036.

NET2PHONE, by El ana Shapochni kov,
Attorney at Law, 520 Broad Street, Newark, New
Jersey, 07102 (via teleconference bridge.)

VONAGE, by M chael Sloan, Attorney at
Law, Swidler Berlin Shereff Friedman, 3000 K Street,
N. W, Suite 300, Washington, D.C., 20007 (via
t el econference bridge.)

VO CE ON THE NET COALI TI ON, by Susan
Hafeli, Attorney at Law, Shaw Pittman, LLC, 2300 N
Street, N.W, Washington, D.C., 20037 (via
t el econference bridge.)
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JUDGE MOSS: We'll be on the record. Good
nor ni ng, everyone. For those of you who don't know
me, my nane is Dennis Mdss. |'man Administrative
Law Judge with the Washington Utilities and
Transportati on Conm ssion. The Commi ssioners are
sitting today on the bench, Chairwonan Marilyn
Showal t er and Conmi ssi oner Patrick Oshie.
Conmi ssi oner Henstad had intended to be here, but was
unavoi dably conflicted, and so won't join us this
nor ni ng.

We're convened in the matter that is styled
WECA v. Local Dial, Docket Number UT-031472, which is
a matter that has cone before the Conmi ssion on
referral fromthe Federal District Court in the
Western District of Washington, City of Tacoma. The
judge in that proceeding did enter an order of
referral outlining certain issues that, judging from
the size of the group assenbled and the fact that we
have received 11 notions to intervene or expressions
of interest in becomng an interested person in the
proceedi ng, obviously suggested to the industry that
this may be a matter of some broad interest.

I will say that the scope of the proceeding
at this juncture is unclear. Prior to today, |

received from M. Butler and M. Kennedy, for
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Local Dial, a copy of the transcript of the
proceedings that led to this referral, and we have
all had an opportunity to read that.

We've al so had the devel opnment, of course
in Mnnesota, where a federal district court has
addressed this issue with respect to that
jurisdiction, which of course is not necessarily
bi ndi ng here, but nevertheless inforns us all

I'"mgoing to reverse the usual order of
things this norning a little bit in light of the
circunstances. W will take appearances, of course,
but then, instead of taking up the petitions, we'l
tal k about the scope of the proceeding. W want to
di scuss that with the parties. That will inform both
the intervenors with respect to their interests, and
al so inform our process decisions in ternms of how to
handl e this case.

Now, at this juncture, it is in the form of
an adjudication. That's howit was referred to us,
and so that's how we're treating it. So with that,
let's take the appearances, and given the posture of
the case as it stands today, we'll begin wth WECA
as the plaintiff in the underlying cause.

MR. FI NNl GAN:  Thank you, Your Honor

Ri chard Fi nni gan, on behalf of the Washi ngton
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Exchange Carrier Association and its affected
menbers. My address is 2405 Evergreen Park Drive
Sout hwest, Suite B-1, O ynpia, Washington, 98502.
The phone nunber is 360-753 -- excuse nme, nmy phone
nunmber is 360-956-7001. The fax is 360-753-6862. M
e-mail is rickfinn@wave.com

Wth me is M. Seth Bailey. The address and
fax nunber are the same. The phone nunber is
360-956-7211, and the e-nmil, | believe, is
sbai |l ey@wave. com

JUDGE MOSS: All right. Now, those of you
who have not appeared here before can take a cue from
M . Finnigan, who has. He has given us all of the
relevant information that we require on first
appearance. |In subsequent proceedings, we'll take a
shortened form

And | want to mention another thing. W
have such a nunber of parties, and |I'm not sure who
all is here and who isn't. Sone are here hy
tel econference bridge, as | understand it, and we'l
get to them nmonentarily, as I'mgoing to do a rol
call, essentially, based on the petitions to
intervene, and that will keep things orderly with
respect to those who are on the tel ephone. And then,

if there are any others, we'll of course ask about
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that, as well. But before we get to the roll call,
let's hear from Local Di al .

MR. BUTLER  Arthur A Butler, of the |aw
firmof Ater Wnne, LLP, appearing on behal f of
Local Di al Corporation. M address is 601 Union
Street, Suite 5450, Seattle, Washington, 98101-2327.
Tel ephone nunber, 206-623-4711. E-mail address is
aab@t erwnne.com Fax is 206-46 -- did | say that?
206-467-8406, if | didn't. | lost nmy place. Wth
me, also, is Lisa Rackner.

MS. RACKNER: My address is 222 Sout hwest
Col unmbi a, Suite 1800, Portland, Oregon, 97201. M
phone nunber is 503-226-8693. M fax is
503-226-0079, and ny e-mail address is
| fr @t erwnne.com

JUDGE MOSS: Thank you. Al right. How
about for Level 3 Communications.

MR. PENA: Good norning, Your Honor. My
name's Rogelio Pena. |'mhere on behalf of Level 3
Communi cations, LLC. I'mwth Pena & Associ at es,
LLC. And ny address is 1375 Walnut, Suite 200, it's
Boul der, Col orado, 80302. My phone nunber is
303-415-0409, ny fax is 303-415-0433, and ny e-nuil
address is repena@oul derattys.com

JUDGE MOSS: For AT&T.
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MS. FRIESEN. Good norning, all. Letty
Friesen, on behalf of AT&T Communi cati ons of the
Paci fic Northwest, Inc. and AT&T Local Services on
behal f of TCG Seattle and TCG Oregon. M address is
1875 Lawrence Street, Suite 1500, Denver, Col orado,
80202. M tel ephone nunber is 303-298-6475, ny fax
nunber is 303-298-6301, nmy e-mail address is
[ sfriesen@tt.com

JUDGE MOSS: Al right. |s anyone here for
Javelin, Inc.? On the teleconference bridge |ine,
anyone for Javelin, Inc.? Sprint.

MR. HENDRI CKS: Tre Hendricks, on behal f of
Uni ted Tel ephone Conpany of the Northwest, doing
busi ness as Sprint. Address is 902 Wasco Street,
Hood River, Oregon, 97031. Phone is 541-387-9439,
fax 541-387-9753, ny e-mail address is
tre.e.hendricks.iii@mil.sprint.com

JUDGE MOSS: Thank you. For Net2Phone,
Inc.? Nobody in the hearing room Anyone on the
tel econference line for Net2Phone, Inc.? Al right.
| CG Communi cati ons, Inc.

MR. DEL SESTO. For |1 CG Communi cati ons,
Inc., this is Ron Del Sesto, from Swidler Berlin
Shereff Friedman. M address is 3000 K Street

Nort hwest, Suite 300, Washington, D.C., 20007-5116.
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Tel ephone is 202-945-6923, fax is 202-424-7643, and
e-mai |l is rwdel sesto@wi dl aw. com

M5. SHAPOCHNI KOV:  Your Honor ?

JUDGE MOSS:  Yes.

MS. SHAPOCHNI KOV:  El ana Shapochni kov, for
Net 2Phone. Sorry, | nmissed your prior. Elana
Shapochni kov, from Net 2Phone.

JUDGE MOSS: Could you spell your |ast nane,
pl ease?

M5. SHAPOCHNI KOV:  Sure
S-h-a-p-o0-c-h-n-i-k-0-v. M address is 520 Broad
Street, Newark, New Jersey, 07102. Phone nunber is
973-438-3686, fax is 973-438-3100, and ny e-mail is
eshapo@et 2phone. com

JUDGE MOSS: Tell ne your phone nunber
agai n.

MS. SHAPOCHNI KOV:  973-438- 3686

JUDGE MOSS: Thank you. Broadband
Communi cati ons Associ ati on of Washi ngton

MR, HARLOW Thank you, Your Honor. Good
norni ng. Brooks Harl ow, appearing for Broadband
Conmuni cati ons Associ ati on of Washi ngton, and al so
for possible intervenor Covad Communications. |'m
with the MIler Nash, LLP Law Firm My address is

4400 Two Uni on Square, 601 Union Street, Seattle,



0009

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Washi ngton, 98101. Tel ephone is 206-622-8484, fax is
206-622-7485, and ny e-mai|l address is
br ooks. harl ow@ri | | er nash. com

JUDGE MOSS: Thank you. Vonage.

MR. SLOAN: This is M chael Sloan, for
Vonage, with the Swidler Berlin Shereff Friedman Law
Firm 3000 K Street Northwest, Suite 300, Washington
D.C., 20007. Tel ephone nunber, 202-295-8458; fax
202-424-7643; e-mail is ntsloan@w dl aw. com

JUDGE MOSS: Thank you, M. Sloan. Anyone
for Voice on the Net Coalition?

MS. HAFELI: Yes, Your Honor. Good norning.
This is Susan Hafeli, Ha-f-e-I-i. I'"'mwith the | aw
firmof Shaw Pittman, P-i-t-t-ma-n, LLP. Qur
address is 2300 N, as in Nancy, Street, Northwest,
Washi ngton, D.C., 20037-1128. M tel ephone nunber is
202- 663- 8000, fax nunber is 202-663-8007, and ny
e-mai | address is susan. hafeli @hawpittman.com

JUDGE MOSS: Verizon Northwest, Inc.

MS. FI SHER: Good nmorning. M nane is
Kendal | Fisher, on behalf of Verizon Northwest, Inc.
My address is Stoel Rives, LLP, 600 University Street
Suite 3600, Seattle, Washington, 98101. M tel ephone
nunmber is 206-386-7526, fax nunmber is 206-386- 7500,

and ny e-nmil address is kjfisher@toel.com
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1 Al so appearing on behalf of Verizon, but who
2 is not here today, is Timthy O Connell, also from

3 the sane law firm His e-mail address is

4 tjoconnel | @toel.com And his tel ephone nunber is

5 206- 386- 7562.

6 JUDGE MOSS: Thank you. WorldCom MCI

7 MS. SINGER NELSON: Good norning. M che

8 Si nger Nel son, on behal f of WorldCom now known as

9 MCI. My address is 707 17th Street, Suite 4200,

10 Denver, Col orado 80202. M phone is 303-390-6106,

11 fax is 303-390-6333, and nmy e-mail|l address is

12 nm chel . si nger _nel son@rci . com

13 JUDGE MOSS: Thank you. Now, that conpletes
14 my list of those who have filed either a petition to
15 intervene or a letter expressing an interest in

16 becom ng an interested person in the proceeding. So
17 let me ask if there are others present in the hearing
18 room who wi sh to enter an appearance on behalf of a
19 client today? Go ahead.

20 MR, KOPTA: Gregory J. Kopta, of the Law

21 Firm Davis, Wight, Tremaine, LLP, 2600 Century

22 Square, 1501 Fourth Avenue, Seattle, WAshington

23 98101-1688. Tel ephone, 206-628-7692; fax,

24 206-628-7699; e-mail gregkopta@w .com and |'m here

25 appearing for Focal Comrunications Corporation of
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Washi ngt on and XO Washi ngton, Inc.

JUDGE MOSS: Thank you. | saw anot her hand
back there. Yes, ma'am \Why don't you cone forward
to the counsel table. And you can just pull up a
chair there fromthe front row and use the
m crophone.

MS. KUNIN: Good norning. |'mChristy C
Kunin, for 8X8, inc., fromthe Law Firmof Gray Cary
Ware and Freidenrich in Washington, D.C. |I'mat 1625
Massachusetts Avenue, Suite 300, Washington, D.C
20036. My phone nunber is 202-238-7755; fax nunber
is 202-238-7701; ny e-mail is ckuni n@raycary.com

JUDCGE MOSS: |Is that Gr-e-y or Gr-a-y?

MS. KUNNN: Gr-a-y Ca-r-y.

CHAl RMOVAN SHOWALTER: Did you say who
you're representing?

MS. KUNIN: 8X8, Inc.

CHAl RMOVAN SHOWALTER: Sorry. Is that --
howis it spelled?

MS. KUNIN: It's 8X8, sorry.

JUDGE MOSS: We do have sone interesting
nanes in this industry. Anyone else in the hearing
roon? How about on the tel econference bridge |ine?

MS. ANDERL: Yes, Your Honor. Lisa Anderl,

on behalf of Quest. | would like to enter an
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appearance as an interested person in this
proceedi ng, not as an intervenor. M business
address is 1600 7th Avenue, Room 3206, Seattle,

Washi ngton, 98191. Tel ephone is 206-345-1574; ny fax
is 206-343-4040; and nmy e-mail is

i sa.ander| @west.com

And also for the interested person list wll
be the other attorney in my office, Adam Sherr
S-h-e-r-r, sanme address and fax, telephone
206- 398- 2507, e-nmmil adam sherr @west.com

JUDGE MOSS: Thank you, Ms. Anderl. And we
coul d hear you, but just barely, so if you have
occasion to speak again, I'll ask you to raise the
vol ume of your voice just a bit, if you woul d.

MS. ANDERL: GCkay. Thank you.

JUDGE MOSS: Thank you. Anyone el se on the
tel econference bridge Iine who wi shes to enter an
appearance? All right. Then let's get back to the
hearing roomand turn to Public Counsel

MR, CROWELL: Good norning, Your Honor
Robert Cromwel |, Assistant Attorney General, on
behal f of the Public Counsel Section of the
Washi ngton State Attorney General's Ofice. W
address is 900 Fourth Avenue, Suite 2000, Seattle,

Washi ngton, 98164-1012. M tel ephone nunber is
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206- 464- 6595, ny fax nunber is 206-389-2058, and ny
e-nmui | address is robertcl@tg. wa. gov.

JUDGE MOSS: Thank you. And for Conmi ssion
Staff.

MR, THOWMPSON: Jonat han Thonpson, Assi stant
Attorney Ceneral, appearing on behalf of Comm ssion
Staff. M address is 1400 South Evergreen Park Drive
Sout hwest, P. O Box 40128, dynpia, Washi ngton
98504. My phone number is 360-664-1225, fax is
586-5522, and ny e-nmmil is jthonpso@wtc. wa. gov.

JUDGE MOSS: Thank you. That conpl etes our
appearances, then. And | think we're ready to get
into our discussion of the issues so that we can
better anal yze what the scope of this proceeding wll
be and what process will be appropriate to it.

| mentioned earlier that we had received and
had an opportunity to review the transcript fromthe
federal district court. W also received this
norni ng, on behalf of LocalDial, a letter of about a
page and a half giving us sone history and
operational detail according to LocalDial, and so we
are inforned by that information.

Based on the transcript, M. Finnigan, |
want to turn to you first. | believe you posited the

argunment or made the argunent to the court that this
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proceedi ng does not inplicate the voice over Internet
protocol, and | nmay be mi scharacterizing your
argunment and you can correct nme if | msstate. But,
in any event, we'd |ike to understand your position
what the posture of it is as it arrives here at the
Conmi ssion today in |light of the argunments you nade

t here.

MR, FINNI GAN: Certainly. First, from our
perspective, WECA and its nenber conpanies filed a
conpl aint specific to Local Dial and specific to
intrastate access issues. W specifically included
any -- excluded anything related to interstate access
issues. That's not an issue that WECA, within its
charter, addresses. |It's created to address
intrastate access issues.

At the tinme of the argunent, based upon the
depositions of the Local Dial officers, what was clear
at that tinme was that Local Dial was using IP
technology only within its limted |ocal area
network. The traffic came to them as voice, they
packetized it for purposes of their servers and
routers, and it left their equi pnent as voice. So
that was the basis on which | said that. From at
| east that perspective, what at that tinme nost people

were offering didn't seemto fit within other
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of ferings of voice over |IP

The letter that was delivered today
i ndi cates that Local Di al has perhaps changed sone of
its operations and we may need to find that out in a
little greater depth.

What ny perspective on this is is that we've
done a lot of factual work specific to Local Dial and
there was a fair anount of discovery that went on
depositions were taken, interrogatories were
addressed and answered, so we have a fairly good
record, fairly specific record. It may need sone
updating, but it can be sonething where we could
focus on a particular offering and address that and,
as the Judge said, ask the Conm ssion to determ ne
whet her or not the tariffs of WECA and its -- the
access tariffs of WECA and its nmenber conpani es apply
to the Local Dial offering.

There are, you know, broader issues. There
were quite a variety of flavors, | guess you'd cal
it, of voice over |IP offerings. There seens to be
any nunmber of ways in which it's configured. It
m ght be somet hing the Commi ssion would want to
consider if they want to ook at it in a broader
sense, although |I'm somewhat m ndful, also, of the

Conmmi ssion's order on the VNXX docket where they
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sai d, you know, that sort of general discussion
sonmeti nes doesn't produce a very good result and
perhaps fact-specific issues are the way to go.

But nonethel ess, it may be that you woul d
want to bifurcate this proceeding, |ook at the
Local Dial conplaint, which is the factual issue
that's been referred to you, and | ook at naybe a
br oader view of other flavors of voice over IP, as it
were, on a separate track. So that's my proposa
this nmorning, as well as trying to respond to Your
Honor's question about the statenent | nmade to the
court.

JUDGE MOSS: Now, you argued to the court
that the voice over Internet protocol issues, policy
i ssues, in your view, were not present in your
conplaint case. |Is that still your contention today?

MR. FINNIGAN:  Wel |, based on the letter of
Oct ober 17th, based -- they may or may not be. |
woul d need to talk with LocalDial's counsel and get a
better understanding of what it is that they're
saying. Apparently they have -- are at |east doing
some intrastate transport on a packetized basis that
they weren't doing before. | nean, that's the inport
| derive fromthis letter. | don't -- it would need

nore followup to find out what that means before
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coul d answer your question directly. But based upon
what | knew at the tine we argued in the court, al
the transport that was going on was done by voice, in
ny view, and so that's -- that was the basis for ny
argunent to the court.

JUDGE MOSS:  All right. Wwell, let's hear
from Local Di al .

CHAl RWOMAN SHOWALTER:  Just before we do, if
you're on the conference bridge, can you please nute
your phone, so that we don't hear your shuffling
papers? Thank you.

MR, BUTLER: Very briefly, | think it was
made clear by the federal district court judge that,
in his view, the conplaint that was before him
i nvol ved a nunber of inmportant public policy issues,
i ssues that were better addressed by the Comm ssion
froma factual standpoint and woul d invol ve deci sions
that would affect the interest of other parties.

And so when he remanded or referred this
issue to the Conmission, it was clearly his thought
that there would be a proceeding in which other
parties that had an interest in the outconme would
have an opportunity to participate. So fromthat
standpoint, in our view, we believe that it's pretty

clear that the scope of the proceeding that needs to
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be conducted is one in which other parties that could
be affected by any decisions that would have
precedential effect would have a full opportunity to
partici pate.

We understand that there are a broad variety
of voice over |P services and applications that are
provi ded by various carriers in the nmarketplace.

What we're really tal king about here is what is often
generically referred to as phone-to-phone voice over

| P service. And so the extent to which the

Conmi ssion wants to address issues, it would be
certainly fine fromthe Local Di al perspective if that
inquiry were confined to a phone-to-phone voice over

| P application.

A cardinal principle followed by courts is
never decide anything you don't have to, and that's
probably good advice for this Commi ssion here. These
are -- as you can tell by the nunber of parties that
have shown an interest, this is a very significant

i ssue that affects a | ot of people providing a | ot of

different services, so fromthat standpoint, | think
we -- like | say, we would agree that it could be
confined to a phone -- exam nation of phone-to-phone

type service, but frankly, we don't see how the

Commi ssion can resolve the issues that were referred
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by the federal district court w thout making sonme
det ermi nati on about whether the Comm ssion has
jurisdiction, how phone-to-phone type voice over

I nternet protocol type services can be provi ded, how
t hey shoul d be regul ated, and if regul ated, what
charges they shoul d pay.

JUDGE MOSS: One question that's in nmy mnd,
M. Butler, in this connection, |ooking, again, back
to the transcript fromthe federal district court
proceedi ng where | believe M. Kennedy was
representing Local Di al .

MR. BUTLER:  Yes.

JUDGE MOSS: My recollection of the
transcript is such that | understood M. Kennedy to
say that this particular service in Washi ngton that
we' re concerned about does not actually use the
Internet per se, but relies on an intranet |ocal area
network type of a technol ogy.

MR. BUTLER: That is correct.

JUDGE MOSS: Okay. All right. Well, "1l
-- I"m pondering how best to open this up for other
coment given the | arge nunber of persons in the
room | think I will turn first to Comm ssion Staff
and Public Counsel, that side of our hearing room

and hear fromthose parties, and then we'll perhaps
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just proceed around the roomfrom M. Harlow i n what
is, fromny perspective, a counterclockw se
direction.

MR, THOMPSON: Thank you, Your Honor. Just
to give our perspective on it, | think legally the
gquestion that's going to be before you is, at the
very |least, whether the services provided by
Local Dial fall within the statutory definition of
t el econmuni cati ons under 80.04.010. And | don't know
that there's necessarily a dispute over that.

VWhat | -- what it sounds to ne as if the
question is is, having nmet that definition, is this a
service of the type that the FCC has indicated in its
conputer inquiries would fit the definition of an
enhanced service. And therefore, | think the
argunent woul d be that that would be preenpted for
the state to regul ate.

This issue, of course, was addressed in that
recent M nnesota decision, and interestingly, in that
decision, the court, | think, was careful to indicate
that the conpany before it at that tine, Vonage, was
not a phone-to-phone provider of the type that M.
Butl er represents Local Dial to be.

So there's -- | think fundanentally this can

be | ooked at as a question of preenption, and there
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1 is some guidance out there fromthe FCCin the form
2 of a report that it nmade to Congress in 1998, where
3 it kind of offers an opinion about how the definition
4 of enhanced services would be applied to new voice

5 over Internet protocol technol ogies, and the --

6 actually, the New York Public Service Conm ssion has
7 had a proceeding, and in that case limted the case
8 to consideration of one particular conpany, holding
9 it up against the definition of an enhanced service
10 provi der provided by the FCC in deciding whether it
11 woul d be -- nmeet that definition or not.

12 | think Staff's preference at this point

13 woul d be that the Conmi ssion approach it on a

14 case-by-case basis, |ooking specifically at the

15 services offered by Local Dial, developing a record
16 based on what this conpany, in particular, is doing,
17 and not necessarily try to decide across the board
18 how -- what the state ought to do, Washington State
19 ought to do with all flavors of voice over Internet
20 provi der.

21 JUDGE MOSS: Okay. Thank you, M. Thonpson.
22 M. Cromnel .

23 MR, CROWELL: Thank you, Your Honor. |

24 have very little to add. | think that the tenor of

25 what M. Thonpson and M. Butler have both said is --
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1 I generally concur with. | think this Comm ssion

2 needs to nake a predicate decision regarding the

3 scope of its jurisdiction, and then, based upon that
4 decision, go forward with the degree to which its

5 exi sting statutes and regul ations apply to the

6 servi ce being of fered.

7 And | think that, generally speaking, given
8 that we have a specific matter now before the

9 Conmi ssion, it is best, at least as an initia

10 matter, to address that which has been referred to
11 t he Commi ssion for resolution and then determ ne

12 whet her or not to engage in a broader scope

13 proceedi ng that m ght address the very w de range of
14 i ssues that are pronpted by Vol P technol ogy.

15 JUDGE MOSS: Thank you. Before turning to
16 the intervenors or woul d-be intervenors and

17 i nterested persons, let nme say that the way things
18 are shaping up here this norning, we have essentially
19 the suggestion on the table that we either bifurcate
20 or phase the proceeding in sone fashion so as to

21 consi der the narrow i ssues concerning the two

22 conpani es involved and particul ar service offering,
23 which is the subject nmatter -- or that is the subject
24 matter of the conplaint, and then perhaps conduct a

25 second phase or perhaps limt the proceeding entirely
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1 to that first phase.

2 And so as you -- those of you who have

3 petitions to intervene, particularly, or think you

4 m ght wish to intervene, as you speak, 1'd like for
5 you to |l et us know whether that process decision wll
6 affect your interest in participating.

7 MR, HARLOW Certainly, Your Honor. Brooks
8 Harl ow, for the Broadband Conmmuni cati ons Associ ati on
9 Covad doesn't have a position on these questions at
10 this time, so | speak only on behalf of the Broadband
11 Associ ati on.

12 | guess, fromour perspective, and we're

13 probably not alone in this, maybe everyone shares

14 this view except for M. Finnigan, we would just as
15 soon this process cane later, |like after we got sone
16 nore federal guidance fromboth the courts and the
17 FCC. And I'mnot sure that we can -- that that can
18 happen unl ess sonehow the parties, the principa

19 parties are able to settle.
20 But the Association, which primarily its
21 menbers currently provide cable tel evision and cabl e
22 nodem servi ce, none of them are providing VolP at
23 this time, at least in this state, so far as we're
24 aware. So we're dealing with a new service and it's

25 not clear, even internally, even if you talk to a
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si ngl e conpany, potentially you wouldn't get a
definitive answer as to how they think these issues
ought to conme out. |It's a new service, it's under
contenmpl ation, but it's really just getting going.

So that's our first comrent, that we don't
know i f anything can be done about it, but we think
it's kind of premature to be dealing with the broader
i ssues.

The problemis, and I'Il answer your
question first and then I'lIl explainit. We'd I|ike,
if there's going to be a decision, we'd like to see
it be narrowly addressed to the issue of intrastate
access charges on the fact-specific facts of this
particul ar case, but we recognize that once a
precedent is set, it's very difficult to put that
aside in the next broader case.

And so from our perspective, | think we
woul d go ahead and intervene in the docket and be an
i ntervenor in both -- on both tracks. W nmight or
m ght not be active, particularly active in the
narrower track, but, again, because of the
precedent-setting issues, unless they cone out at the
same time or the broader track cones out first, we'd
probably feel like, to protect our interests, we have

to participate in the initial case.
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Again, if it's going to be -- if it's going
to be now, if it's going to be in this case, we'd
like to see it narrow. But, again, our concern is
can it really be narrow because any new area of |aw
gets built up in -- typically, inlittle, tiny
increnents. You know, it's the old canel's nose
under the tent, and once you decide that one flavor
is tel ephony, that's going to necessarily inpact the
future proceedings. So we're not sure that it can be
narr ow.

JUDGE MOSS: Regul ation by increment, as

opposed to accident, as M. Powell observed the other

day.
MR. HARLOW Regul atory creep, Your Honor.
JUDGE MOSS: M. Kopt a.
MR. KOPTA: |'mnot sure that | have a whole
ot to add, either. | think, to answer your question

directly, the extent to which ny clients would want
to intervene and participate in this proceeding wll
be directly tied to the extent to which the scope is
set broadly or narrowy.

We have the same concerns that M. Harl ow
expressed as to, even if it's narrow, there nay be
enough of an issue that it's sonmething that they

woul d want to participate in. But that's really
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unclear at this point. Certainly, if it's broad
enough to have two phases, one being specific to the
facts of this case and another sort of a genera

voi ce over Internet protocol inquiry, then they would
be much nmore interested.

And | agree with those that have spoken up
to now in saying that we don't think that that's
appropriate. The Comnri ssion al ready opened a docket
in which it was thinking about trying to do that and
subsequent |y deci ded that maybe that wasn't such a
good idea at this tine, and we think the Conm ssion
was right when it made that determ nation and
shoul dn't use this conplaint docket as a way of
trying to once again |ook at a broader issue,
particularly w thout guidance fromthe FCC, which one
hopes will be forthcom ng soon. But even if it's
not, it is an issue that | think the Conm ssion
shoul d tread lightly on.

Qbviously, there is a conplaint case before
t he Commi ssion now on reference fromthe district
court, and we certainly wouldn't recomrend the
Commi ssion ignore that. So you do have something in
front of you, but we agree that it should -- that you
should try and stick to what's in front of you, to

the extent possible, and keep whatever your
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1 determ nation is as narrow as possible

2 And we woul d al so ask for your indul gence
3 at, having once made that determ nation, that | can
4 consult with my clients and nake a determ nation

5 briefly after that as to whether they want to

6 participate as an intervenor or an interested party,
7 because | think that, given that there's no know ng
8 what the scope is going to be or what the specific
9 facts that the Conmission is going to be | ooking at
10 are going to be, that it would be better for al

11 concerned if nmy clients are able to make a

12 deternination about intervention after know ng as
13 much as they can, as opposed to trying to junp in and
14 then finding out that they're uninterested or vice
15 versa

16 JUDGE MOSS: Thank you.

17 MR. HENDRI CKS: Tre Hendricks, on behal f of
18 Sprint. W keep tal king about the scope of the

19 proceedi ng, whether it be narrow, broad, and | just
20 want to be clear that | think the way we viewit is
21 that there are two levels. One is the type of
22 service, whether it's, you know, phone-to-phone or
23 use of broadband, and the other is the extent that
24 the Commi ssion will address regulatory issues in

25 addition to the application of a local carrier's
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1 intrastate access tariff.

2 It's not clear to me fromthe referral

3 having just read the paragraph that the court talks
4 about it, that the Commi ssion would be required to
5 address the, you know, the full |oad of regul atory
6 requirenents, as the court calls them which would
7 i nclude, you know, 911 and other retail type

8 regul ati ons.

9 And I'm-- | haven't seen the pleadings in
10 t hat docket, in that case, so |'mnot certain if

11 those were issues that were raised by WECA in it,
12 so you know, those are all -- seens like those are
13 the issues and the levels of scope that we have to

14 addr ess.

15 And then I'Il say on behalf of Sprint that,
16 in all likelihood, we would remain interested in
17 being an intervenor in the docket regardless -- and
18 woul d prefer, | think, that the Comm ssion woul d

19 address at | east the narrow type of service, the

20 phone-to-phone Internet -- voice over |nternet

21 protocol service that is at issue with Local D al .

22 Thank you.

23 JUDGE MOSS: Ms. Kuni n.

24 MS. KUNIN:. Christy Kunin, for 8X8. | agree

25 with the sentinments that have been expressed over
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here. W're here as an interested party because we
specifically don't know what the scope that the

Conmmi ssion's going to be inquiring intois in this
proceedi ng, and we are concerned about precedentia
effect that could cone out of even a nore narrow
ruling by this Conm ssion, but certainly, in a
broader proceedi ng, we would be inclined to be
involved in that proceeding on an interested party or
i ntervenor basis.

On the nore narrow question, it's really
going to be an issue | need to take back to 8X8 to
ask whether they're interested in participating on an
i ntervenor basis, but they certainly would be an
i nterested party goi ng forward.

JUDGE MOSS: Thank you.

MS. FI SHER: Kendall Fisher, for Verizon
Nort hwest. Basically, we feel that, as to the narrow
versus broad issues, Verizon would have an interest
in participating in the proceedings in either event.

As to the narrow i ssues, one of the
questions is whether the Conmmi ssion has jurisdiction
over conpanies like LocalDial. And Verizon works
with enhanced service providers simlar to the
Local Dial here. So in that case, we would propose

that -- we don't have any statenent as to whether the
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case should be bifurcated or not, but if it is
bi furcated, we would, you know, participate to the
extent necessary that the facts, as they relate to
Verizon, are pertinent to our access tariffs that we
have wi th other conpanies.

JUDGE MOSS: Thank you. | think we junp
over to you, Ms. Singer Nelson.

MS. SINGER NELSON:  Thank you. Ml really

has nothing to add and shares in the comments of the

other parties. |If the Commi ssion does decide to keep
the scope of this proceeding narrow, | think M
would still like to participate. | would have to

doubl e check after the Conm ssion does make a
decision on that issue. But | still think, because,
as everybody el se has said, the precedential val ue,
we would still be interested in participating in the
docket .

JUDGE MOSS: Ms. Friesen

MS. FRIESEN: AT&T, consistent with M.
Butler and M. Thonpson and M. Cromwel |, agrees that
this proceeding ought to be limted to that which was
referred to the Commi ssion and the phone-to-phone
Vol P i ssue.

To expand it into the broader question

before the FCC has had an opportunity to neke
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determ nati ons that may provide guidance to the
Commi ssion we think is folly. So we are hoping and
advocating that the scope of this proceedi ng be that
whi ch the court referred back to this Commi ssion
That said --

JUDGE MOSS: And by that, you nmean limted
toits facts?

MS. FRIESEN. Right.

JUDGE MOSS: Because the judge used fairly
broad | anguage in his issues.

MS. FRIESEN. Right, limted -- consistent
with what M. Butler suggested, limted to the very
type of Vol P presentation that Local Dial presents in
this case, in this state, and nothing nore, not to
broaden it to all flavors of VolP. W think it's
unnecessary to decide all of those issues at this
juncture and woul d be premature in advance of the FCC
gui dance that we're all anticipating will comne.

That said, | also agree -- AT&T agrees that
the fundamental question is jurisdiction and whether
this Comm ssion believes it does have jurisdiction
over this type of enhanced service. So that would be
one of the first questions we would ask that you
decide. In other words, set out for briefing, do we

have jurisdiction, and make that decision and then go
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forward on the limted facts of this case.

If it is done in that manner, AT&T certainly
will continue to be an intervenor. |[|f you do the
dual track, as suggested by M. Finnigan, AT&T, of
course, would be interested then, as well

JUDGE MOSS: M. Pena.

MR. PENA: Your Honor, | don't believe |
have much to add to what's already been said. | do
bel i eve that Level 3 would participate in both
proceedi ngs should it be bifurcated. | do want to
make one comment, that | agree that it should be
limted to the facts before the Conmi ssion, and
know that a couple of people have nentioned that the
proceedi ngs should be linmted to phone-to-phone Vol P
service, and | think it should be even nore specific
than that. | don't think it should be just
generically phone-to-phone service, but the
phone-t o- phone voice service that's before the
Commi ssion in this conplaint.

Because | think that voice over |P services
come in different flavors, and | would say that even
in dealing with phone-to-phone VolP, you'd still end
up having to look at the facts as to how that was
bei ng provi ded.

JUDGE MOSS: Thank you.



0033

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. PENA: Thank you.

JUDGE MOSS: All right. Now, if I mss
anyone, |'Il apologize. | don't think I've mnissed
anyone in the room M. Del Sesto.

MR. DEL SESTO. Yes, |'m here

JUDGE MOSS: Do you have any comment on
behal f of | CG?

MR. DEL SESTO. | would say that we fall in
l[ine with nost of what we've heard in terns of
agreeing that it should be limted to the facts,
Local Dial, that, as M. Pena suggested, that it even
be limted further to the phone-to-phone |P services
of fered by that specific conpany, and that we'd have
to reeval uate our participation based on how the
scope is defined.

JUDGE MOSS: Thank you. And M. Sl oan,
bel i eve, for Vonage.

MR. SLOAN: Yes, this is Mke Sloan, for
Vonage. | of course agree with all of the other
| awyers here today that the proceedi ngs shoul d be
narromy tailored to consider the facts presented to
t he Conmi ssi on.

I would al so point out that Vonage's service
differs markedly fromthe service described today.

The extent of the conpany's participation would
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depend on how the scope was determ ned by the
Commi ssi on.

JUDGE MOSS: Ms. Hafeli, for Voice on the
Net Coalition.

M5. HAFELI: Yes, Your Honor. The VON
Coalition concurs with the statements of the
potential intervenors and interested parties that
it's premature to take expansive action about any
action that the Commi ssion deens appropriate. In
light of that, the court's deferral order should be
limted to the specific facts.

JUDGE MOSS: Thank you. And Ms. Anderl, |
think you said you were an IP at this juncture?

MS. ANDERL: That's right, Your Honor

JUDGE MOSS: Did you wish to comment?

MS. ANDERL: No, thank you.

JUDGE MOSS:  All right. Have | missed
anyone?

MS. SHAPOCHNI KOV:  El ana Shapochni kov, for
Net 2Phone.

JUDGE MOSS: All right. Go ahead.

MS. SHAPOCHNI KOV: | woul d echo the comrents
of the attorneys that seek to limt the proceedi ngs
to LocalDial's particular service, especially given

that -- and especially given that even phone-to-phone
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1 services differ radically from provider to provider

2 So Net 2Phone, of course, would be interested -- would
3 participate as an interested party at this point, but
4 if the scope is broadened, then Net2Phone may

5 intervene. At this point, it's premature or too

6 early for us to be able to state definitively the

7 type of participation we woul d engage in.

8 JUDGE MOSS: Thank you. Anyone else? Al

9 right. Let nme ask the principal parties whether the
10 situation is such that we m ght proceed on the narrow
11 i ssue that has been presented via the conplaint and
12 answer in the federal district court and referred to
13 us in that sense on stipulated facts? Are there

14 facts in dispute with respect to the issues?

15 MR. FI NNl GAN:  Your Honor, Rick Finnigan. |
16 think we could get to stipulated facts fairly

17 qui ckly. We would need to update the information

18 we'd gathered in our discovery to date in court. Ms.
19 Rackner and | had a brief opportunity to speak just
20 prior to this prehearing conference conveni ng and

21 t hought that -- they have sonme di scovery they would
22 like to get fromny clients, and based on that,

23 think we could, in fairly short order, address --

24 have an entire factual record put together that we

25 could -- | think we could probably get stipul ated
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facts from

MR, BUTLER: Yeah, that's right.

MR. FINNI GAN:  And then bring that before
you for an argunent as to whether or not that type of
service, as described in those facts, is within the
jurisdiction of the Comm ssion to address and whet her
the tariffs of nmy clients apply or not.

JUDGE MOSS: And M. Butler, did | see you
nod in affirmance?

MR. BUTLER: Yes, | believe we can reach a
stipulated set of facts after an opportunity for sone
di scovery. The issue about, you know, whether the
WECA access tariffs would apply or whether sonething
el se should be done if the Comm ssion should
determine that these services are subject to
regul ati on or not otherw se outside the Conm ssion's
jurisdiction maybe is a little different issue that
m ght require some further exploration. But in terns
of presenting a factual record, | believe that, like
| say, with some discovery we can get there.

JUDGE MOSS: So one option that woul d appear
to be available to us would be to take up the narrow
aspect of the case on cross notions for summary
determination. |s that the question?

MR, BUTLER: Yes, | think on -- maybe we
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could bring sone jurisdictional notions to you. And
we'd prefer to maybe do that m d-Decenber, given the
ot her things we were thinking about, the 22nd, if
that woul d work.

CHAl RWOVAN SHOWALTER: M. Butler, is your
m crophone on?

MR, BUTLER: Oh, I'msorry. Sorry.

MR. FINNIGAN: | think we can tal k about
schedul e later, but I'mnot sure | want to be filing
sonet hi ng Decenber 22nd. I'Il just --

JUDGE MOSS: |'mnot sure |'mwanting you
to, either.

MR. FI NNl GAN:  Just a thought, but --

MR, BUTLER: Just given the press of other
things, | was |ooking for something in that --

MR. FI NNl GAN:  Ckay.

JUDGE MOSS: First day of winter. Nothing
synmbol i ¢ about that.

MR. BUTLER:  Yeah.

MR, FINNI GAN:  But, yeah, | think in order
to bring a jurisdictional notion, we need to conplete
the little bit of discovery |I think we have left so
that the picture is laid out and we can go forward.

JUDGE MOSS: Okay.

CHAI RWOVAN SHOWALTER: | only have a comment
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to make, that the brain power in this roomis really
i mpressive, and |'mthinking what el se could be
acconplished, or at least with the noney that you're
all being paid.

JUDGE MOSS: Well, | would follow up on that
and say that sel domdo we see 11, 12, 13 | awers al
agr eei ng.

MS. SI NGER NELSON: Yeah.

JUDGE MOSS: About anyt hing.

MS. SINGER NELSON: That's right.

JUDGE MOSS: You'd get a lot of business in
a small town.

MR. BUTLER: | might also note that, at
| east according to the trade press, both the FCC
Chai rman Powel | and Conmi ssi oner Abernathy have both
been quoted publicly as saying that the issue of the
regul atory treatment of VolP services is very high on
their list and they hope to address that, | think
they even said this fall, and al so key staff people
at the FCC have indicated that it's a priority issue,
so we m ght actually have the benefit of this FCC
advice by the tinme we nove forward.

MR, FINNI GAN:  And just to show there are
sonme di sagreenents, | hope that's the case, but |I'm

not that optimstic, since what | saw the chairman
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1 state was his preferred nmethod was to i ssue a notice
2 of proposed rul emaki ng -- or excuse ne, not even a

3 noti ce of proposed rul emaki ng, but a notice of

4 propsed i nquiry, which in ny experience at the FCC
5 means you're a mninmumof two years out, if in fact
6 that's the course they follow So | would like to

7 hope we coul d get sonme gui dance, but | kind of doubt

8 it.

9 JUDGE MOSS: And that assunes no one takes
10 it to the court of appeals, of course.

11 MR. FINNIGAN: O course.

12 JUDGE MOSS: We've seen that happen

13 repeatedly. Al right. Do we need to hear anything
14 el se?

15 Al right. Let's come back to order

16 pl ease. Thank you. We've had an opportunity to

17 confer based on the coments we've heard this

18 norni ng, and the Commi ssion determines that it should
19 conduct this proceeding on a very narrow basis.

20 And so we will confine ourselves to

21 consideration of the specific facts that relate to

22 the specific service of which WECA has conplained in
23 the federal district court. Understand you'll need a
24 period for discovery, but that there is a very strong

25 probability that you will be able to arrive at
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stipulated facts, and we could then proceed on cross
notions for sumuary determ nation

Insofar as intervenor petitions and letters
expressing interest, a desire to have interested
person status, we al so determ ned that the Comm ssion
shoul d remai n open-mnded, if you will, to
participation in the proceeding, and so we'll go
ahead and act on those notions, and of course anyone
who sinply requests |IP status gets it. So those of
you who don't wish to el evate your status beyond
i nterested person status, as | say, that's nore or
| ess autommtic.

Those of you who have filed petitions to
intervene may tell us today that you would prefer |IP
status for the tinme being, being mindful that we wll
consider later a request to change that status if
somet hi ng shoul d happen in the proceedi ng that woul d
suggest your heightened | evel of interest.

It strikes me as a practical matter that we
probably woul d hear fromthe principal parties,
perhaps from Staff, Public Counsel, naybe one or nore
i nterested persons or woul d-be intervenors m ght wi sh
to file a brief, a short brief at the summary
deterni nati on stage.

Now, of course, if there are cross notions
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for summary determ nati on and those are -- one is
granted, then the proceeding is over and it will go
back to the federal district court that has entered a
stay, as opposed to di sm ssing.

If the Conm ssion does not see its way to
grant any motion for summary detern nation, then
we' Il have to have another prehearing conference, and
that would be the opportunity where | would expect we
could reconsider the status of the various people who
are here today who -- and further discuss where the
proceeding will go.

So | hope |I'"mbeing sufficiently clear to
gi ve you sone gui dance about what you mi ght want to
do today in ternms of your petition to intervene or IP
letter.

| suppose we should go ahead and act on the
petitions and so forth, and then tal k about
scheduling after that. So |let me just go through the
list and we'll determ ne what people wi sh to do.

Level 3, M. Pena -- there's no significance
to the order in which | proceed, by the way. |It's

sinmply the order in which these things came to ne, so

MR. PENA: Your Honor, given what you just

said, that interested parties would be given an
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opportunity to file a brief should there be notions
for summary judgnent, 1'Il have to get back to Leve
3, but | suspect that they'll want to just
participate as an interested party. Obviously, if at
sone point in the future, if the Conm ssion decides
to not grant the notions and go forward with the
hearing, Level 3 will reexam ne that position, but |
will file a letter with the Comm ssion in the next
coupl e of days.

JUDGE MOSS: Go ahead, M. Butler

MR. BUTLER: Excuse ne, Your Honor. Can
ask a point of clarification? The cross notions for
summary judgnent that you contenplate, did
understand correctly that those would be addressed to
the jurisdictional issue only?

JUDGE MOSS: As opposed to?

MR. BUTLER: As opposed to dealing with
ot her issues on the nerits?

JUDGE MOSS: Well, the narrow issues
suppose we have to respond to for the benefit of the
court include the Comr ssion's jurisdiction and
whet her the access charge tariffs apply. Isn't that
-- wouldn't we, at a mninmm have to decide those
two things?

MR. FINNI GAN: Those are the questions that
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were referred in the Court's order

JUDGE MOSS: So it seens to ne we've got --
the narrowest issues that we can address and satisfy
the Court's fundanental need are those two. Now,
beyond that, to the extent there are broader issues
about voice over Internet protocol, | don't read what
the judge said as establishing the necessity for the
Conmmi ssion to have that broad proceedi ng and address
those broad issues, but only the narrow i ssues of
whet her what level -- I'msorry, what LocalDial is
providing, and this particular service that we're
tal king about, this intrastate service, whether it
is, in fact, a jurisdictional service, jurisdictiona
to this Conmm ssion, and if so, whether the access
charge tariffs apply.

MR, BUTLER: | guess what |'m suggesting is
that we believe that there may be some di sputes about
that second question about which I think it's
unlikely we'd be able to reach a stipulation

JUDGE MOSS: This is a policy question,
isn't it?

MR. BUTLER: | think there may be factua
i ssues, as well

JUDGE MOSS: O legal. Well, to the extent

that devel ops, | guess we'll have to renmin
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open-m nded about our process. But if we can achieve
stipulated facts on all material facts, then, you
know, we may have to have sone sort of evidentiary
proceeding to resolve anything that's in dispute.

But I'"mgoing to remain optimstic for the
noment that you will be able to stipulate as to the
facts that will be relevant to that and the argunents
that would be linmted to the argunents of |aw and
policy.

CHAI RMOVAN SHOWALTER: And the other thing
that is left alittle bit hanging or at least is a
potential is the issues that M. Hendricks referred
to. That is, if we have jurisdiction, there is not
only the WECA issue, which | guess is the m ninum
that we woul d need to decide, but there nmay be
necessarily inplications of some other regulations.
| don't really know, and | think this other dinension
that M. Hendricks --

MR. FI NNl GAN:  Your Honor, just to clarify,
truly there are many flavors of voice over IP
LocalDial is, in our view, acting as an interexchange
carrier and is not purporting to offer |ocal service.
So 911 issues and things of that nature that m ght be
present for a different type of voice over I|IP

provi der are not present for Local D al.
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MR, THOWPSON:. If | could just add
sonmet hi ng, however. On behalf of Staff, there -- we
could -- we would see that there m ght be issues in
this case as to following up on the jurisdictiona
question of possibly whether -- whether and to what
extent the access charges should apply. | guess -- |
think I'"mhearing M. Butler to be indicating that
t hose issues might follow.

And al so, under 80.36.310 and 320, which are
the statutes for classification of conpetitive
t el ecommuni cati ons conpanies, if in fact the
Commi ssion finds that LocalDial is subject to its
jurisdiction, there are issues there as to which
parts of the Comm ssion's regulatory schenme should
apply to a conpetitively classified conmpany. So
those concei vably woul d need to be addressed at sone
point, as well.

MS. FRIESEN. Could | ask --

JUDGE MOSS: Yes, go ahead, Ms. Friesen.

MS. FRIESEN. Just a point of clarification.
I think the first issue that the Comm ssion m ght
want to nmake in a summary judgnment type format is
whet her or not it has jurisdiction. It seenms to nme
it's fundanmental for you to find jurisdiction before

we take the next step. That is, before you go ahead
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and deci de whet her the access tariffs apply, before
you go ahead and deci de whether this particul ar
flavor of VolP is, in fact, a tel ecommunications
servi ce under your state |aw.

So it seenms to nme that perhaps we want to
l[imt the summary judgnment notions to the very
qguestion of whether or not you have jurisdiction
Once that's determ ned, then rmaybe on the nmerits you
do additional summary judgnents or sonething |ike
that, but I don't think you want to get to the nerits
of the case prior to maeking the fundamental decision
about whet her or not you want to handle the case.

JUDGE MOSS: Well, speaking of that, we
definitely do have jurisdiction to detern ne whether
the service being provided is tel ecormuni cations
service within the neaning of our state law. And
that is one of the two questions that we need to take
up, in ny view

MS. FRIESEN: One of the issues, | think,
that is of interest is whether or not the FCC has
preenpted the field. | think argunents could be nade
on either side of that dispute as to whether or not
it's preenpted the field and VolP of all flavors is,
in fact, information service subject to the

jurisdiction of the Commi ssion or the Federa
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Communi cati ons Comm ssi on, as opposed to states.

But to your point, | think perhaps we want
to make sure that you agree or disagree that you do
have jurisdiction regardless of what's going on in
the federal arena and you don't believe that they
have, in fact, preenpted the field. That was ny
qguestion on jurisdiction.

JUDGE MOSS: Are you suggesting that we
shoul d take up the question of federal preenption at
this early narrow state?

MS. FRIESEN. | do think you should in the
very narrow proceedi ng, because that was one of the
i ssues put before the federal district court, was
federal preenption, if you |l ook back at the conplaint
and answers. So | think the fundanental question for
this Comm ssion, before it invests a | ot of energy
and effort into this proceeding, is to make sure that
it's confortable that it has jurisdiction over what
the scope of this case is.

MR, FINNIGAN: M position on it, Your
Honor, is in order to make a know edgeabl e deci si on
on that issue, on federal preenption, you still have
to have the factual record to know what it is you're
dealing with.

JUDGE MOSS: Sur e.
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MR. FINNIGAN: So that, in essence, those
two questions of is this a tel ecommunications service
and is it federally preenpted or not because it neets
an enhanced service test or whatever would fal
wi thin the same notion and would be treated at one
tinme.

JUDGE MOSS: Yeah, both aspects of it need
to be addressed.

MR FI NNl GAN:  Yes, Your Honor

JUDGE MOSS: Okay. | think that's correct.
Just see if | can cut this short. Probably Il
fail. | wonder, though, if others find thenselves in
the position M. Pena expressed, which is that he
wants to go back and discuss with his clients, given
the di scussion we've had here today, whether in fact
his client wishes to invest resources in
participating in this proceeding as an intervenor or
per haps somewhat |ess resources and just following it
as an interested person. And | see a |lot of heads
noddi ng in affirmance, which suggests that |
succeeded after all, because what |I'mgoing to
suggest we do is this.

| think what | would like to do is we'l
take up any other questions that people have and have

any ot her discussion the bench wi shes to have with
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1 you, but we'll just -- we'll |eave open a period of

2 time here, let's say two weeks, during which those

3 consul tations can occur and parties can further

4 i nformthe Conmi ssion of their interest in witing.

5 And I'lIl set a date for that, although I notice

6 didn't bring a calendar with ne this norning, but

7 we'll work out a date for that. And we'll also work
8 out some dates for the sumuary determn nation

9 So the parties can further informus, | was
10 starting to say, and let me further try to further

11 shorten things. G ven the uncertain status comng in
12 this nmorning, but perhaps a somewhat nore certain

13 status now, would there be any objection to any of

14 the petitions to intervene? Had any anybody thought
15 about that or considered whet her they woul d object or
16 whet her we'll all sing Kunbaya?

17 MR. FI NNl GAN:  Dependi ng upon the nature of
18 the proceeding and the Court's ruling, | am

19 consi dering whether or not to object to those parties

20 who have nore of a theoretical interest than an

21 interest in the factual issues.

22 JUDGE MOSS: Al right, then

23 MR, FI NNl GAN:  And one additional objection
24 just to make M. Harlow aware of it, if his group

25 wants to participate and the Conm ssion woul d be
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inclined to grant it, | would ask himto identify the
menbers of the association that he is representing.

JUDGE MOSS: Okay. Well, my point, and you
answered that very quickly, is | would want to give
you or anyone an opportunity, then, after we get the
status update on people's woul d-be status, give you
an opportunity or anyone el se who w shes to have an
opportunity to object or file a statenment in support.
So we'll set a date for that. We'I| set a date for
the summary judgnent notions.

And | et ne ask -- again, the focus here is
on the principal parties. Wuld you -- |'ve franmed
it interns of cross notions for sumary
determ nation. Another possibility would be a notion
for summary determ nation by one side and a response
fromthe other, or perhaps just set a date for
notions for sumuary determ nation and you all, of
course, will decide what to do, and then a date for
replies, responses. Wuld you want two rounds, is
the fundanmental question |'m posing, or do you want
to just do sinmultaneous notions and be done with it?

MR, FINNIGAN:  Well, | nean, | think you'd
want to follow the formal process for briefing a
noti on, which would be, you know, opening and -- at

| east openi ng and response.
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JUDGE MOSS: Okay. Two rounds.

MR. BUTLER  Yeah, we would think that cross
noti ons woul d meke sense and havi ng two rounds,
opportunity to respond.

JUDGE MOSS: Yeah, I'minclined to agree. |
just wondered -- and let's see. | think in terns of
setting sone dates here, in terns of those of you who
filed petitions to intervene or IP letters, let's set
two weeks fromtoday. | guess that will be the 3rd.
Is that a weekday? | hope | got that right.

MS. SINGER NELSON: [It's Monday.

JUDGE MOSS: That's the Monday, okay. | did
do ny math right. So we'll set November 3rd. Oh.

MR. HARLOW  Your Honor.

JUDGE MOSS:  Yes, M. Harlow

MR, HARLOW | have just a couple of
clarifications about interventions. First of all,
will parties who were intending to intervene orally,
here | have in mnd Covad this norning, be able to
file witten petitions to intervene in two weeks?

JUDGE MOSS: Sure.

MR. HARLOW  Thank you.

JUDGE MOSS: We'll allow for that, as well.
It's basically just extending the period for tinely

i ntervention.
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MR. HARLOW And then, secondly, on
objections to intervention, typically petitions to
intervene are pretty minimal, if you will, and any
specific issues are hamrered out in oral argument. |
guess, either for the sake of efficiency, perhaps we
coul d argue those today, or potentially, since
interventions are fairly mnimal, replies could be
filed to objections to intervention. That would
address the situation, as well

JUDGE MOSS: What was your second proposal ?
I'"'msorry, nmy mnd wandered sonewhere.

MR. HARLOW That if any of the initia
parties objects to an intervention, that the
i ntervenor -- the petitioners would have an
opportunity to file replies.

JUDGE MOSS: Okay. Yeah, we can set that
up.

MR. HARLOW Thank you, Your Honor

JUDGE MOSS: | want to -- again, I'mtrying
to save a little tinme, so | don't really want to hear
argunment in the abstract today. Okay. So we'll have
the petitioner status -- or we'll extend the tine
period for tinely intervention until Novenber the
3rd. Any objections, | would think a week woul d be

adequate for that, any objections to be filed.
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MR. FI NNl GAN:  Your Honor, that's fine.

JUDGE MOSS: Okay. So that will be Novenber
10. And then any further response, another week wil|l
be sufficient for that, so we'll call that Novenber
17. And then we'll -- if necessary, we can al ways
schedul e a prehearing conference and have ora
argunment or whatever, but hopefully we can avoid the
necessity for doing that.

Now, again, | want to focus on the principa
parties in tal king about dates for the cross notions
and responses. \Wat are you all thinking? You had
suggested, M. Butler, Decenber 22nd, and | think M.
Fi nni gan said that m ght not be an ideal date.

MR. BUTLER: No sooner than.

MR. FINNI GAN:  And Your Honor, maybe the
qui ckest way to do it would be have Staff, Public
Counsel, Ms. Rackner, M. Butler, and nyself have a
short conference and conme back with some suggested
dat es.

JUDGE MOSS: | agree with you, M. Finnigan.
VWhat we'll do is we'll go into recess. | think we
have probably gotten to the stage of this discussion
where we can |let the Commi ssioners go do sone nore
i mportant work that |'msure they have on their table

than setting dates. | can handle that. So we'll be
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inrecess. 1'll go ahead and give you 15 m nutes so
peopl e can nake sonme phone calls and take care of
what ever they need to take care of. 1'Il be back at
10 after.

(Recess taken.)

JUDGE MOSS: Let's come back to order
pl ease. Before we set nore dates, |'ve got a couple
of housekeeping matters. One is with respect to the
transcript. At this point, if there's anyone on the
tel econference bridge Iine who would |ike to have a
copy of the transcript, would you please tell the
court reporter now that you would Iike to have that.

MR. DEL SESTO. This is Ron Del Sesto, from
Swidler Berlin. 1'd like a copy, please.

MS. SHAPOCHNI KOV:  El ana Shapochni kov, from
Net 2Phone. We would |ike a copy.

JUDGE MOSS: Anyone el se? GOkay. And those
here in the hearing room of course, need to inform
the court reporter whether they desire a copy of the
transcript or not.

One ot her housekeeping matter | want to
mention, for those of you who have not participated
regul arly before this Conm ssion and as you consi der
your |level of participation over the next week or so,

we do have a web page that we nmaintain on a very
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up-to-the-nonment basis, and that web page is found at
the address wutc.wa.gov. That Wb site is searchable
by docket nunmber, and all docunents that are filed in
the proceeding or that are entered by the Comm ssion
i ncluding notices and so forth, are posted under the
docket nunber. And so that's one way, one useful way
you can keep up with the proceedi ng, whatever your
status. O course as an |P, you receive the notices
anyway, but it's maintained very up-to-the-nonent.

Now, that said, have the parties reached
some agreed dates for the summary judgnent notions?

M5. RACKNER:  Yes, Your Honor, we have.
We' ve agreed on the follow ng dates. An opening
round of concurrent briefs, January 30th, 2004,
responses filed on February 27th, 2004, and then
we've al so agreed to a round of reply briefs limted
sinmply to any new i nformation introduced in the
second round of briefs. W thought that perhaps sone
of the intervenors would wait to file their first
briefs on the second round, so we wanted to give
everyone an opportunity to file any linmted reply
t hat becomes necessary at that tine.

JUDGE MOSS: And did you have a date in mnd
for that?

MS. RACKNER: Yes, March 17th. ©h, excuse
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1 me. Did we say March 12th, Rick?
2 MR. FINNI GAN: Either one works fine for ne.

3 Ei t her one.

4 M5. RACKNER: Let's say March 17th.

5 MR, FI NNl GAN: Assumi ng that's a weekday.

6 JUDGE MOSS: That is, that's a Wdnesday.

7 MR. FI NNl GAN:  And Your Honor, what | would

8 thi nk m ght work under this case is to give the

9 parties that m ght be thinking about |IP status sort
10 of an advanced IP status. |In other words, that |

11 woul d conmit to providing anybody who's on the IP
12 list with a copy of our opening brief directly, so
13 they'd get that and be able to respond to it w thout
14 having to wait and check the Conm ssion's Wb site to
15 get it.

16 I'"d like to encourage as nmany parties as
17 possi ble to consider IP status so that it cuts down
18 on the paperwork. |If they're not interested in the
19 speci fic factual data and the data requests that we
20 will be working on, it would certainly help

21 streamine it if they wanted to participate in

22 essence by filing an amcus brief as an IP status,
23 think that would -- | would find that procedure

24 accept abl e.

25 JUDGE MOSS: And to the extent, and |'m
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hopeful, again, optimstic, you can achieve a set of
stipulated facts, those would be sonething that you
woul d reduce to witing and file.

MR. FI NNl GAN:  Correct.

JUDGE MOSS: And that then would be
available to interested persons either directly or
through the Web site, as well. So they wouldn't miss
out on anything in that regard. And | think you do
rai se a good point, M. Finnigan, and that is that,
for the tinme being, at least, we will treat everyone
as an interested person, so that everyone will renmin
informed as to any devel opnents. There nmay be none
in the next couple of weeks, but so just so you fee
that | evel of confort.

So all right. Well, | don't think we need
to establish any other dates at this point. M.
Hendri cks.

MR. HENDRI CKS: | just want to nake one
comment about the date for the first brief, January
30th. | think that's the date for filing of reply
case in the Triennial Review proceeding. So | don't
know i f everybody was aware of that, but that's the
date that the CLECs are going to be responding to
Qnest's case in chief.

MR, BUTLER: M cal endar doesn't go out that
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far.

MS. RACKNER: | woul d suggest, if that's the
case, | did not have that on ny cal endar, but if
that's the case, | would certainly suggest that we

nove that date out another week.

JUDGE MOSS: So that would push it to
February 6th.

MS. RACKNER: Yeah, and that would shorten
the tine for response, but we did have a fairly
signi ficant amount of tinme between the -- actually,
you know what --

MR, FINNIGAN: | think what | woul d suggest,
as long as those dates are receipt dates, in other
wor ds, we're exchangi ng el ectronic copies or
sonmet hing along those lines, then it would seemto ne
we coul d keep the rest of the schedul e.

M5. RACKNER: Al though, since -- yeah, |
agree. That's fine.

JUDGE MOSS: We can do that, and | -- we
haven't quite advanced to the point of doing
everything electronically yet, but in proceedings
such as this, where we have a fairly highly -- high
technical capability by all the interested persons
and parties, | think the exchange of docunents

el ectronically as a courtesy is sonething that
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1 certainly is a good idea.

2 Later we may address the fact that you can
3 wai ve other fornms of service and rely on the

4 el ectronics. Qur statutes currently don't permt us
5 to just inpose that protocol

6 And the Commi ssion al so, whenever we enter

7 an order or issue a notice, we do send a courtesy

8 copy by e-mail. We establish a list of all the

9 parties and do that. So we try to keep you a little
10 ahead of the game, actually, because officially you
11 get it when you get a signed copy, but -- and

12 officially your docunents are filed when they're

13 recei ved here on paper, but we can allow for the

14 el ectroni ¢ exchange.

15 Al right, then. So we'll -- just to

16 reiterate, we're going to have the petition status on
17 Novenber 3rd, any objections to petitions to

18 i ntervene by Novenber 10th, responses November 17th.
19 Motions for summary judgnent February 6th, responses
20 to notions for summary -- | think we actually call it
21 summary determ nation here. Mtions for summary
22 determi nation responses are due February 27th, and
23 reply briefs on those notions and responses March
24 17th, the replies being limted to new subject matter

25 rai sed at the response phase.
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I have a few closing comments, but I'll ask
first if the parties have any other business they

wish to bring to the bench's attention?

MR, FI NNl GAN:  Yes, Your Honor. | was
rem nded during the break, | think that, for this
case, we will need a protective order and we will

probably need to invoke the discovery rule, since we
were tal king about making sure that happens.

JUDGE MOSS: Al right. WII the standard
formof protective order be adequate?

MR. FINNIGAN: | think so, Your Honor

M5. RACKNER:  Yes.

JUDGE MOSS: Okay, all right. [I'll see to

the entrance of a protective order. The discovery

rule is invoked. [I'Ill include that in a prehearing
conference order that will follow today. Anything
el se?

MR. PENA:  Your Honor.

JUDGE MOSS: Yes, M. Pena.

MR, PENA: | was wondering if, for parties
that decide to participate as interested parties, if
the notions for sunmary judgment are not granted,
either notion -- neither notion is granted and the
Conmi ssi on decides to go forward with a hearing,

woul d parties at that point be allowed to possibly
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change their status frominterested party to an
i ntervenor --

JUDGE MOSS:  Yes.

MR. PENA: -- status. Thank you.

JUDGE MOSS: Yes, we want to -- we recognize
the nature of the proceeding is such that we have to
mai ntai n a hi gher than what m ght be standard | eve
of flexibility with respect to such issues, and so we
will essentially reopen the question if that should
eventually --

MR. PENA: Thank you.

MS. FRIESEN. Could | ask a question?

JUDGE MOSS: Yes, Ms. Friesen. Use the
m crophone, please.

MS. FRIESEN. M. Finnigan just referenced a
protective order, and |'minterested to find out
whet her or not interested parties would be allowed to
see -- | don't know how they intend to file their
stipulated facts, whether the stipulated facts are
going to be confidential or whether they're going to
be publicly available. So if one becones an
interested party, are you able to see confidentia
i nformati on, and how do you propose that be handl ed?

JUDGE MOSS: Well, just to be perfectly

precise, we're tal king about the difference between
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intervenors who are parties and interested persons
who are not. And | would say | don't know that the
question has specifically cone up before, but ny
visceral reaction to it is that an interested person
woul d not likely be eligible to see confidentia

i nformati on, not being a party, but | would ask to
hear from M sters Finnigan and Butler or M. Rackner
on that. What do you all think?

MR. FI NNl GAN:  Your Honor | think is correct
in that the standard protective order is addressed to
parties, and while | wouldn't want soneone, a
newspaper reporter or sonmething |like that who's on
the interested party list to get confidentia
i nformati on, nmaybe we can try and find a mddle
ground where, if they're just interested in -- |I'm
trying to keep the logistics here as sinple as
possible, but if they're interested in subnitting an
am cus brief and want to be able to have access to
the stipulated facts on that basis, maybe there's a
way we can come up within the terns of the protective
order to allow those, you know, an identified set of
persons to have access if they sign the protective
order.

JUDGE MOSS: And perhaps it will only be

necessary for the parties to have sone exchange of
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confidential information that then can be presented
to the Conmission in a formwhere it will not have to
come in under a confidential designation, and that
woul d avoid the problementirely. M. Butler, M.
Rackner, did you wish to speak to this?

MR, BUTLER: | was just going to say that |
think since it's likely to be the situation that a
ot of confidential information with Local Di al woul d
be the subject of what gets disclosed here, they
woul d certainly want to nmake sure that that
information is not nade avail abl e to anyone who has
not signed the protective order and would agree to be
bound by its terms.

JUDGE MOSS: Yeah, absolutely.

MR, BUTLER: Now, we can certainly try in
our stipulation to keep the information as
nonconfidential as possible, but not having, you
know, actually addressed all the details of that,
don't think | could, in good faith, represent to Your
Honor that the information could be al
nonconfi denti al

JUDGE MOSS: We're sonmewhat in the real m of
specul ation at this point. There may not be a
problem | think that certainly it is the case the

protective order by its termrequires that anyone who
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is eligible to see such information must sign the
appropriate affidavits and be -- by which they are
subject to the terns of the order, whether they are a
party or not. And so that protocol would follow

her e.

Sitting here now, | don't see a barrier, if
it becones appropriate to do so, to creating two
statuses for interested persons, those who are
i nterested persons participating in the proceedi ng
via am cus brief or what have you and those who fal
into the not that category.

MR. CROWAELL: Your Honor, if | could make a
suggesti on?

JUDGE MOSS: Sure.

MR, CROWELL: One thing we do in a nunber
of cases, where we desire to track the proceedi ng but
don't wish to be inundated with the paper, is we wll
actually file our appearance, since we're not
technically an intervenor, but then we won't send the
DR-1, asking for data request responses, and so then
what we create is a tracking file that sinmply -- we
get copies of the pleadings the parties serve on each
ot her and the Conm ssion, we get copies of, for
exanpl e, stipulated facts, we don't see anything

else. And then, if at any point intime it becones
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apparent that our involvenent needs to be nore
specific, then we would then issue the data requests
that we would want to see the responses that have

al ready been exchanged earlier. That's an option for
the parties to consider.

JUDGE MOSS: Yeah, what |'m contenpl ating
will unfold here is that these principal parties wll
have their exchange of discovery, that it won't
i nvol ve others, and that even those who do deci de and
are granted intervenor status will not be directly
involved in that process. It just doesn't seemto be
necessary, fromsitting fromwhhere | sit, given that
we are going to look at this narrowWy, based on the
di spute as an underlying dispute.

And so, yeah, | wouldn't expect that DR-1
The parties who wish to file sonething in the nature
of an am cus, for exanple, would rely on the
stipulated facts, because that will be the only
record before the Comm ssion, and so they wouldn't be
devel opi ng or proposing facts outside of that. And
woul d hope, | don't expect necessarily, but | would
hope that the stipulated facts could be set forth in
a way that would not require that we have
confidential material. That's always a little nore

cunbersone to handle. And if it can be avoided, then
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1 I encourage you to do that. Did that sufficiently
2 address your question, M. Friesen?

3 MS. FRIESEN: It did. Thanks.

4 JUDGE MOSS: Anything else? Any other

5 questions before | go into ny closing spiel? Al

6 right. Now, on paper filings, and of course you do
7 have to follow up, if you make an electronic filing,
8 Wi th your papers, the Commi ssion needs an origina

9 plus 16 copies in this case to handle its interna
10 distribution. Please renenber that all filings nust
11 be made through the Comm ssion Secretary, either by
12 mail to the secretary at WUTC, P.O. Box 47250, 1300
13 Sout h Evergreen Park Drive Sout hwest, O ynpia,

14 Washi ngt on, 98504-7250. And you need to use both the
15 P.O. Box and the street address to ensure tinely

16 recei pt, or by other neans of delivery, courier, for
17 exanple, to the Conmission's offices at the street
18 address | nentioned.

19 I want to stress that we require that

20 filings of substance be suppl enented by an el ectronic
21 copy furnished either by e-nmail attachnment to the
22 Records Center or on a three and a half-inch

23 di skette. We'd prefer, if you can, that you submt
24 the docunents in a PDF format. You can suppl enent

25 that or substitute, if you don't have the capability
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for the PDF, in M5 Wrd, Mcrosoft Wrd. | don't
even know what version we're up to anynore. W used
to say 6.0 or later, so wherever we are. Probably up
to 8.0 or sonething by now O even WbrdPerfect.

Al t hough we don't use WordPerfect here anynore, we
still have the capability to read it

Service on all parties nmust be sinultaneous
with filing. And the prehearing order that | will
enter in the next day or two will have the service --
a copy of the master service list with all of the
address informati on, phone contact information and so
forth that was exchanged today.

The prehearing order may include process
requi renments that we haven't discussed specifically
today, such as requirenments for, well, in this
i nstance, we're looking for stipulated facts, a
witness list will probably not happen, exhibit lists
and so forth. Again, I'll probably do a nore limted
version this tine, given the way we intend to
proceed.

If we do end up having to have sone sort of
a hopefully brief hearing to resolve one or nore
contested facts, then we'll establish sone process
for a final prehearing conference before that occurs.

And if there is no other business that any
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1 party wi shes to bring before the Commi ssion at this
2 time, and hearing nothing, we will be in recess.

3 Thank you very much.

4 (Proceedi ngs adjourned at 11:29 a.m)
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