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I. INTRODUCTION

In its initial brief, Commission Staff outlined its recommendations to the Commission
regarding the rate case filed by the Puget Sound Pilots (PSP). In reply, Staff presents additional
arguments relating to PSP’s request for an operating margin, retirement funding, and
transportation charge. Staff argues against including an operating margin as a means to ensure
pilots earn their target DNI and notes the consequences of approving a margin when a public
service company fails to earn its authorized return. Regarding retirement, Staff notes that a
disallowance of retirement costs does not require PSP to breach its obligations to retirees.
Finally, having previously determined a fair, just, reasonable, and sufficient rate for PSP’s
transportation charge in two previous rate cases, the Commission should reject PSP’s argument
that the transportation charge was somehow suppressed since 2009.

I1I. DISCUSSION
A. The Ratemaking Formula

PSP requests that the Commission include within its revenue requirement an operating
margin.! Staff has previously explained why PSP’s modification to the revenue requirement
formula lacks merit,” and the arguments PSP offers on brief in support of the operating margin
not already addressed by Staff illuminate the impermissible purpose of or issues with PSP’s
request. The Commission should decline to modify the ratemaking formula.

The Commission sets rates based on the cost of providing service with an embedded
“‘authorized rate of return [that] represents an opportunity, given wise and efficient management,

to earn that return.”””® For PSP, that embedded return is the authorized per-pilot distributable net

' PSP Opening Br. (PSP Br.) at 29 9 68.

2 Post-Hearing Br. of Commission Staff (Staff’s Br.) at 3-8 49 7-19.

3 Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-190976, Order 09, 10 9 36 (Nov. 25, 2020)
(Order 09) (quoting Wash. Utils. & Transp. Comm’n v. Puget Sound Power & Light Company, Cause No. U-83-84,
Order P. 57-58 (Sept. 28, 1984) (emphasis in original).
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income (DNI).* But, again, the Commission’s authorizing PSP to earn that DNI provides it with
an opportunity to do so; the authorization does not guarantee PSP that per-pilot DNI.> This
theory matters in the context of PSP’s request for an operating margin.

At hearing, PSP witness LaRue agreed that the operating margin proposed by PSP would
flow through to DNI° (although this flow-through would not have sufficed to ensure the pilots
earned the authorized DNI in any year since 2022).” That only makes sense: money is fungible,
and since the margin is not associated with any particular expense, money it brings in to PSP
would either inflate DNI® or defray expenses that might otherwise reduce DNIL.’

Witness LaRue indicated that PSP was willing to take steps to prevent that outcome. '
But if PSP is disclaiming any intent to keep the money for its pilots, the money would either
need to flow back to ratepayers, or PSP would need to keep it in some kind of deferral to offset
future expenses on ratepayers’ part. Either way, if PSP does not need the revenues generated by
the margin once it hits its per-pilot DNI, the margin functions entirely as a guarantee for PSP’s
DNI distributions. And the Commission does not offer or allow those types of guarantees.'!

PSP also argues that an operating margin would provide “a better opportunity for PSP to
earn the authorized DNI set by the Commission.”'? But if the failure to earn an authorized return
justifies an operating margin, the Commission can expect a flood of requests for one from a wide

variety of public service companies. Investor-owned electric, gas, and water utilities all

4 See Order 09 at 18 9 67; Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-220513, Order 08, 17 q
63 (Aug. 10, 2023) (Order 08).

5 Order 09 at 52 9 167 n. 298.

% LaRue, Tr. at 251:12-17, 268:9-23.

7 LaRue, Exh. AML-01T at 25:10-20; LaRue, Tr. at 268:20-25.

8 LaRue, Tr. at 251:12-17.

9 See LaRue, Exh. AML-09Tr at 20:10-13.

0T aRue, Tr. at 268:9-19.

"' Order 09 at 52 4 167 n.298.

12 PSP Br. At 30 4 69.
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sometimes fail to earn their authorized return, sometimes for several years running, and
sometimes to the tune of very large dollar amounts. As there would be no meaningful difference
between PSP’s ask and those companies’ asks, the Commission would theoretically need to treat
them in the same way it treats PSP,'*> which means granting a margin there if it grants one here.
That legal reality has explosive consequences in this era of affordability challenges.'*

B. Retirement

PSP seeks full funding of its pay-as-you-go retirement system while it continues to seek
the U.S. Department of Labor’s approval for a transition to a multiple employer plan (MEP).!
Staff continues to recommend requiring the pilots to contribute one-third of the retirement
expense, deferral of the legal expenses associated with PSP’s efforts, and a series of workshops
to talk about the future of PSP’s retirement expense,'® and it has explained why the Commission
should adopt those recommendations.!” Nothing PSP offers on brief not yet addressed by Staff
should convince the Commission to order anything different.

PSP argues that any disallowance would “breach PSP’s obligations to its retired pilots.”!®
That argument has two problems. First, it does justify full funding of the pension system as an
interim measure. It is instead a statement that the Commission cannot ever disallow retirement

expense. That is not and cannot be the case,'® and the Commission should reject the argument.

Second, and more fundamentally, a Commission disallowance of any portion of PSP’s retirement

13 Stericycle of Wash., Inc. v. Wash. Utils. & Transp. Comm’n, 190 Wn. App. 74, 93, 359 P.3d 894 (2015).

14 This flaw does not appear in the rate-setting process for rate-regulated transportation companies because the
operating margin sets the allowed return rather than guaranteeing it.

15 PSP Br. at 31 4 73.

16 Staff’s Br. at 15 4 33.

17 Staff’s Br. at 17-21 9 39-49.

18 PSP Br. at 32.

19 People’s Org. for Wash. Energy Resources v. Wash. Utils. & Transp. Comm’n, 104 Wn.2d 798, 810, 711 P.2d
319 (1985) (“[a] utility cannot include every expense it wishes in this operating expense category since the
regulatory agency has the power to review operating expenses incurred by a utility and disallow those which were
not prudently incurred.”).
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expense would not compel PSP to breach any contract with the retirees. Any breach would occur
because of PSP’s choice not to absorb the disallowed costs by contributing to the retirement
system, and that breach would fall on PSP’s members, not the Commission.

PSP asks the Commission to reject a deferral for legal costs incurred pursuing the MEP,
claiming that it should recover those costs because its efforts “have been largely successful thus
far.”?% PSP has not obtained approval for the MEP from all relevant federal agencies, and it has
thus not begun to transition away from its current pay-as-you-go system.?! The Commission
generally does not examine a project’s prudence until its completion,?* and the Commission has
indicated it plans on treating the expenses associated with the proposed MEP in this way.?* As
Staff has noted, a deferral gives the Commission the opportunity to do so with these MEP
expenses.

C. Transportation Charge

The parties largely agree that the transportation charge needs a refresh, although they
differ on the appropriate new charge. On brief, PSP, characterizes the transportation charge as
“suppress[ed]” since 2009 and asks the Commission to “remedy” that fact.?* The Commission
should reject that framing of the issue, and any argument flowing from it.

At the conclusion of PSP’s 2019 general rate case, Order 09, the Commission entered an
order fixing PSP’s rates.>> The transportation charge was one of the rates so fixed.?® No party

sought judicial review of those rates.

20 PSP Br. at 37 9 86.

21 PSP Br. at 31 4 73.

2 Wash. Utils. & Transp. Comm’n v. Avista Corp., Docket Nos. UE-160228 & UG-160229, Order 06, 43 § 72
(Dec. 15, 2016).

23 Order 08 at 54 9 202.

24 PSP Br. at 38 4 88.

25 See generally Order 09; RCW 81.116.020(3).

26 Order 09 at 81 §273.
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Given that fact, PSP’s arguments about the transportation rate miss two points. First, any
claims that any pre-2019 rate is relevant fails based on the fact that, however it was derived, the
Commission determined in 2019 that a transportation rate of $168.20 was fair, just, reasonable,
and sufficient. Second, any claim that the transportation charge was “suppressed” after entry of
the 2019 GRC order is an impermissible collateral attack on the Commission’s findings about the
fairness, justness, reasonableness, and sufficiency of the rates fixed in Order 09 as well as the
similar findings in the final order in PSP’s 2022 general rate case.

Rejecting that PSP framing leaves the Commission with three choices for the
transportation rate: (1) PSP’s proposal, which requires review parties to review costs in light of
contextual information that they cannot possibly obtain;*’ (2) Staff’s proposal, which updates the
2019 rate (which the Commission deemed fair, just, reasonable, and sufficient) based on
inflation; and (3) PMSA’s proposal, which allows recovery of a percentage of PSP’s expenses
according to PMSA’s interpretation of a Commission order that did not make the determination
PMSA believes it did.?® The choice appears clear, and the Commission should adopt Staff’s

recommendation.

7 Staff>s Br. at 13-14 § 31.
28 Staff>s Br. at 14 9 32.
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III. CONCLUSION

The Commission should reject the tariffs filed by PSP and require a compliance filing to

reflect the adjustments proposed by Staff.

Respectfully submitted, this 1st day of May, 2026.
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