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PROCEEDI NGS

JUDGE WALLIS: Let's be on the record,
pl ease. This is the June 25th session in the matter of
t he Comm ssion Docket No. UT-991358. The purpose for
this afternoon's session is to receive oral argunment
fromthe parties on the issues that have been presented
in the reopening of this docket for purpose of
review ng the service quality protection programand to
hear the proposal for term nation or nodification
presented by Qwest.

This afternoon's argunent is before the
Comm ssi on, Chairwoman Marilyn Showal ter, Conm ssioners
Ri chard Henstad and Patrick GOshie. M nanme is Bob
Wallis. Before we begin this afternoon, | would |ike
to confirmthe time that parties have. W were | ooking
at 45 m nutes per side. M. Anderl, will that be
sufficient for you?

MS. ANDERL: Yes, Your Honor.

JUDGE WALLIS: WII that be a surplus issue?

MS. ANDERL: If | were to speak
uninterrupted, it would be, yes, but I'manticipating
there may be questions fromthe Bench, so | would |ike
to assume we woul d use the whole tine, and | would Iike
to reserve 15 or 20 mnutes for rebuttal at this point.

JUDGE WALLIS: MWhich is it?
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MS. ANDERL: Twenty.

JUDGE WALLIS: The other parties have a total
of 45 m nutes to respond to the opening argunent to be
di vided as you wi sh. You have indicated you woul d
prefer to be heard as a panel; that is, each nake short
presentations and then respond to questions. |s that
still your thought for this afternoon?

MR. SWANSON: That's true for Conmi ssion
staff.

MR. ffitch: And for Public Counsel, thank
you, Your Honor, if that's anmenable to the Bench.

JUDGE WALLIS: It is. Do we know whet her
M. O Rourke is planning to attend today?

MR. ffitch: Your Honor, | understood he was
going to participate and had not conferred with him
whet her he was going to be here in person or not.

JUDGE WALLIS: M. O Rourke, we have unnuted
our bridge line. Are you on the line?

MS. KELLY: This is Jessica Kelly, [egal
intern. M. O Rourke is on the road currently. There
was supposed to be a nessage given to you that he had
his car break down so he will not be there.

JUDGE WALLIS: So M. O Rourke has had car
troubl e.

MS. KELLY: Yes. | spoke to him about 15
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m nut es ago.

JUDGE WALLIS: | would propose, given the
time constraints that we have, to begin, and if
M. O Rourke appears, to allow himto offer coments if
he has any.

MS. KELLY: He will plan on being there.

JUDGE WALLIS: Thank you. W are going to
turn the nute back on.

So if we are ready to begin, | do want to say
that everyone is famliar with the record, has read the
briefs very carefully, and has that context in mnd as
you make your argunents, so let's begin with
Ms. Anderl.

MS. ANDERL: Thank you, Your Honor,

Chai rwoman Showal t er, Comm ssioners Henstad and Oshi e,
Li sa Ander| representing Quwest. This matter is before
you today on oral argunment on Qwest's petition to
termnate, or in the alternative, nodify the SQPP, and
we ask that you grant the petition for termnation in
the first instance, and if you find that full
termnation is not warranted, we ask that you nodify it
as set forth in Qwvest's petition.

As you are aware, the SQPP, along with the
continuation of the custoner service guarantee program

was deened necessary at the time of the nmerger to
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i nsure good quality custonmer service and to protect
custoners agai nst any deterioration of service quality
that m ght result fromthe merger. Since then, Qwest's
service quality has inproved dramatically. By any
measure, Qmest's service quality is excellent. As

di scussed in the testinony and in the closing brief,
Qnvest's service quality is good in absolute terns. It
is good in relative ternms, and it is good and i nproving
on a subjective basis.

Staff, and when | say "staff," | nmean to
i nclude the other parties as well, public counsel and
the CUA, seemto be intent on having Qwest make
payments sinply for the purpose of having Qmest make
paynments. Even though Staff admts that certain of the
SQPP nmetrics are flawed, Staff does not want to nodify
themin this proceeding. Even though Staff admts that
t he SQPP Qwest nakes paynment for good service, Staff
does not want to renmedy that result of the SQPP.

Staff continues to take the position that any
reduction in credits to custoners is a harmto
custoners. Qwest submts to you that a reduction or
elimnation of credits when service quality is good is
not a harmto custoners, and Qwest's proposal really
i npl ements that concept.

VWhat | would like to do, and there are sone
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things in the opposing parties' closing briefs that |
woul d like to address specifically, but I would like to
di scuss with you another way to think about this
application, and as |I was thinking about it, it
occurred to me in many ways that Qwmest's application to
termnate the SQPP is |like an application to get into
college, and I think we are all kind of famliar with
what that entails for ourselves or for children.

There are pretty much four things. They | ook
at the SAT scores. They |ook at your grades. They
| ook at your essay, and they consider your personal
interview, and Qwvest has really presented four things
in support of its application to have the SQPP
term nated that are roughly anal ogous to those four
factors. W' ve presented our historic performance
| evel since 2003, maybe something |ike your grades.
We've presented the fact of the existence of the
custoner service guarantee program which continues to
provi de incentives and renedies into the future, nuch
i ke the SAT m ght be predictive of a future
performance. W have presented to you the conpetitive
envi ronnent, which |I'm going to anal ogize to the
personal interview, and we've presented to you the
exi stence of the Conm ssion's newy adopted and revised

and i nproved service quality rules, which are sonething
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li ke the essay.

Staff and Public Counsel have set thensel ves
out in this analogy as advisors to the Conm ssion's
commttee, which | would submt are Your Honors, and
have said that Qwest fails to gain adm ssion, but
Qnest's SAT score isn't good enough, and we've said,
What woul d be good enough? Well, we don't know, but we
know t hat Qmest isn't good enough. Well, all right,

t hen what about the grades? Well, we think our grades
are really high. W' ve got sonething like a 3.8. No,
Staff and the other parties say, your past perfornmance
is good, your grades are good, but it's not good
enough. Well, what would it have taken? Well, we
don't know, but we know you aren't there yet.

VWhat about the interview? | thought | did
well on the interview. Taken by itself, it's okay.
There are sonme conpetition. You did okay, but there is
sone things |acking, just maybe residenti al
conpetition, just weren't quite personable enough to
ace the interview. Okay, maybe.

What about the Comm ssion's new rules? The
Comm ssion's rules coupled with the customer service
guarantee program there are netrics for every single
one of the metrics in the service quality programthat

we are asking to termnate. | would say to you that's
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kind of like the essay. GCee, we had a | ot of help on

t hat essay. We worked with Conm ssion staff. W
worked with the Comm ssion to wite the rules. W got
a lot of input. W thought it was a pretty good essay.
Wel |, yeah, but it's just not good enough. Well, what
would it have taken to be good enough to pass the test
to get in? Well, we don't know, but we know we aren't
there yet.

So then to kind of m x netaphors here, |
woul d said, well, okay, if you consider each of these
factors by thenselves and | ook at them as each of them
being a string to hold up this application, maybe each
one of themby itself isn't strong enough to do that,
but we have never suggested that any one of these
factors on a stand-al one basis is strong enough. \What
we woul d suggest to you is you take these four factors,
t hese four ropes, and you braid themtogether, and when
you do that, you get sonmething that's a |ot stronger
t han any one thing standing by itself, and under those
ci rcunstances, can you tell us why we have not net the
standard to term nate the SQPP, and the answer again
is, Well, we can't really tell you what the standard
is, but we know you aren't there yet.

Qnest respectfully submts that that's just

wrong. Qwest's performance, the other netrics that are
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in place to continue to provide assurance of good
service quality, the changing conpetitive | andscape,
Qnest's need to provide excellent service quality in
the spirit of service that is the conpany's way of life
at this point, all those things independently drive
good service quality, and the SQPP, a plan that we've
done through our testinmony and evidence, really does
have Qwest pay credits for good performance and really
does have flawed netrics in it, has outlived its
usef ul ness.

Under those circunstances, we think there is
nore than enough reason to termnate it. How can | say
to you that Staff won't tell us or the opposing parties
won't tell us what the standard is to term nate or how
we' Il know when we get there? | would subnmit to Your
Honors that in the hearing, and |I'm sure you have read
the transcript, both Dr. Bl acknon and Ms. Kinball,

w tnesses for Staff and Public Counsel, were asked by
the adm nistrative |aw judge, how will we know when it
is time to end the SQPP? How will we know when it's
outlived its usefulness, and in response to those
guestions, the parties each said, W are not really
sure, but we will know it when we see it, and we know
we aren't there yet.

That is not a standard that any conmpany can
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ever really nmeet, and we think that the better
standards are the ones that we have presented to you,
which is that changes in the conpetitive | andscape
constitute changed circunstances. The changes in the
Comm ssion's rule constitute changed circunstances.
The continuation of the custoner service guarantee
program constitutes sufficient protection for
custoners, and Qmest's historic performance is
evi dence, not necessarily that the SQPP is working,
because for sonme netrics it doesn't work at all, but is
evi dence that Qwest has independent desire and need to
mai ntain high service quality and will do so, even if
the SQPP is term nated or nodified as we've requested.
CHAl RWOVAN SHOWALTER: On the question of if
the SQPP is term nated, then what is the effect of the
conbi nati on of the new rules and the custonmer guarantee
progran? 1Is it that there are nmetrics in place for
measur enent because of the rules that are individual
paynments under the custoner guarantee program and what
does that |eave m ssing as part of the picture?
Cbviously, the nmetrics will have changed, but then al so
sone of the paynments, but in the form of penalty,
automati ¢ paynments will not be there. AmI first of
all accurate in that characterization?

MS. ANDERL: Yes, that's exactly right.
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| ndi vi dual custonmer credits to affected custoners under
the tariffed programw |l continue the custoner service
guarantee program And we think that's really an
i nportant factor because we've heard in this case that
custoners should be renedi ed or receive renedi es when
service quality is bad, and we think that's what the
custoner service guarantee program does. It targets a
remedy to a specifically injured, or custoner, a
customer who has had a comm tnent m ssed, a custoner
who has not had their out-of-service repair within two
days, and those targeted paynents, we think, are the
ones that are appropriate both froman incentive
st andpoi nt for the conpany and al so fromthose custoner
remedy standpoint.

Under the SQPP that we are seeking to
term nate, all of the custoners in the state get
sonewhere in the nei ghborhood of 81 cents on their bil
once a year whether they were ever injured or not, and
it doesn't seemto be a neaningful tie in there to
service quality.

CHAI RWOVAN SHOWALTER: Thank you

COW SSI ONER HEMSTAD: What is the conpany's
view in this context of the conpetitive |andscape for
| andl i ne services for residential customers?

MS. ANDERL: We believe that conpetition is
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present and getting stronger for residential |andline
custoners. There is no question that Contast conpetes
in a big way for residential customers. There is no
question that wireless conpetes in a big way for
residential custoners. There is no question that VO P
is going to be a very disruptive technol ogy and
potentially conpetitive for residential custoners.

Unl ess we have service quality along with
products, of course, to attract and retain custoners,
we are not going to be viable, and that's not sonething
we target to only business custoners because we receive
a conpetitive classification for business services, so
therefore, those are the only ones that m ght be
conpeted away and those are the only ones we have to
provi de good service too, that's sinply not the m ndset
in the conpany. That's not the way you can run the
busi ness.

As we explained in some of our testinony,
many of the things that are neasured by the netrics at
i ssue are ones where there is no distinction between
residential and business custoners. W don't
di stingui sh when we try to inprove out-of-service
repair conditions between residential and business
custoners, so there are no preferences there, and so

service quality, to the extent it's driven higher by
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conpetition in one market, will be driven higher for
all custoners.

COW SSI ONER HEMSTAD: Do | take it fromthat
t hat you see the conpetition fromalternative
t echnol ogi es but not significantly conpetition for
| andl i ne, and ny question is really informed by the
recent decision of the court of appeals.

MS. ANDERL: Your Honor, | don't know the
extent to which conpeting conpanies saw UNE-P as a
viable platform for conpetition for residential
custonmers given the pricing for UNE-P in this state.
On the other hand, we do know that MCI was maki ng
significant inroads with its nei ghborhood program
which is targeted to residential custonmers, and as
you've read in the press reports, MCl has recently
reached a commercial agreenment to enable themto
continue to purchase the UNE pl atform

So I think that the court of appeals’
decision for that particular purpose is really not
going to inpact conpetition on the UNE platform or
should it because the conpanies can reach commerci al
agreenents that, as far as we and MCI are concerned, is
viable for both of us. M wouldn't have entered into
that agreenment if it didn't think it enabled themto

conpete, and we woul dn't have entered into it unless we
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t hought it made financial sense for us, and |I'msorry |
forgot to nention themwhen |I |isted off Contast and

w reless and VO P, but they are definitely a conponent
in the m x.

CHAIl RMOVAN SHOWALTER: | have a question
about the timng of our adoption of the rules,
vis-a-vis timng of our approval of the merger
conditions. M recollection, but please correct ne if
|"mwong, is that at the time of the approval of the
merger, we had a rul e-maki ng underway on many of these
metrics were under discussion, and sone of the drafts
had provisions that | ooked sonething |i ke the merger
conditions, but in any event, the rules that we did
| at er adopt cover those areas but sonetines in a
different way. |s that sequence approxinmately correct?

MS. ANDERL: At the tine of the merger, June
30t h, 2000, the Conmmi ssion service quality rules were
simlar to what they are today, but they were | acking
in several respects. There were several netrics in the
SQPP as to which rules do not exist, and in the
Conmmi ssion's rul e-maki ng that then pronul gated the
rules that were effective last July 3rd, July of 2003,
the rules that we are under now filled those gaps.

In fact, | think it was very inportant, and

one of the reasons why we are suggesting that the
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Comm ssion's new rul es are an adequate standard, an
adequat e custonmer protection, whereas the Conm ssion's
old rules were not and necessitated the SQPP, there was
no rule on out-of-service repair within two days or 48
hours. That's a huge netrics. It's one that's very

i nportant for us and custoners. At the tinme the SQPP
was approved or the nmerger was approved, there was no
Comm ssion rule that had the out-of-service standard in
it. Now do you have an out-of-service rule.

CHAl RMOVAN SHOWALTER: Is it correct to say
that the old rules had sone gaps. The merger
conditions filled in the gaps. The rules filled the
gaps in in a different way but that in addition, the
mer ger conditions contained automati c paynents that the
rules don't.

MS. ANDERL: That's right, and there is
really only one rule that is just conpletely different
fromthe SQPP netric, and that's the business office
response time and repair response tinme, and in your
rule it says it has to be a 60-second average wait
time, no nore than 60-second average wait tine.

In the SQPP, it is the 80 percent of the
calls within 30 seconds, and I'mgoing to talk a little
nore about that as | nove into discussions of sone of

the nmetrics. Wth regard to the installation
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1 intervals, five-day and 90-day intervals, there is the
2 old rule and the new rule and the SQPP netrics are al
3 the sane.

4 CHAl RWOVAN SHOWALTER: |I'msorry. It's

5 really hard for me to listen to what Ms. Anderl is

6 sayi ng when there is a side conversation going on. |If
7 you need a few m nutes before you start, that's fine.
8 | didn't really hear what you were saying in the | ast
9 coupl e of m nutes.

10 MS. ANDERL: In the installation intervals,
11 90 percent of all orders within five days and 99

12 percent in 90 days, there was no change in the old

13 rule, the newrule, and the SQPP. That's the sane

14 nmetric there. For the out of service, there is no

15 rul e, and now the Comm ssion rule says 100 percent of
16 those out-of-service conditions nmust be repaired in 48
17 hours. The SQPP says 100 percent of the out-of-service
18 conditions nmust be repaired in tw business days. The
19 difference is that if you violate the rule, you don't
20 automatically pay anything unless sonebody brings a

21 conpl ai nt agai nst you.

22 CHAI RAOVAN SHOWALTER: But there is no

23 subject, is there, in the SQPP, that is not also in the
24  new rul es?

25 MS. ANDERL: That's right. That's exactly
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right, and the essence of our request for nodification
is if you don't want to term nate the SQPP, nove al

the netrics to netrics in the rule. W think you did a
good job in the rule-making. W think you had a | ot of
i ndustry input. We think that everyone's judgnment has
been informed by the instance of the SQPP and the rules
over the last three years. 1In an evolutionary sense,
the rules are superior to the SQPP

Your Honor, may | ask have how nuch tinme |
have left?

JUDGE WALLIS: We've added a coupl e of
m nutes to conpensate for the diversion, and you have
ni ne m nutes.

MS. ANDERL: | would like to talk a little
bit about, because |I'msure Staff will nmention this,
and this is sonmething that's specific to Staff and not
to the other parties, but because of our frustration as
to what the standard m ght be in terns of how we could
possibly term nate the SQPP and what will it take to
| et us out of this, we asked Staff in discovery what
will it take to let us out of this, and Staff did
respond to us by setting forth four factors that Staff
believed to be sufficient justification to term nate
the SQPP. We think three of those factors are sinply

meani ngl ess or unattai nable and that the fourth factor
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is one that's present here but that Staff doesn't w sh
to recogni ze.

The four factors, the first of which was, and
| don't know if I'mgoing in order, but the first one
would like to talk about is Staff said you could
termnate the SQPP if it were acting in such a way as
to harm custoners, that it created worse incentives to
t he conpany, and the inplenentation and operation of it
actually harmed custoners, but then Staff indicated
during hearing that they did not believe that such an
accusation could ever be fairly leveled at any of the
metrics in the SQPP. Thus, it is a set of
ci rcunstances that could never exist.

Wth regard to the second proposal, a factor
as to when term nation would be appropriate would be if
Qnest's service quality performance so far exceeded the
nmetrics that there was no chance we woul d make any
payments under the plan. For at least two netrics, the
standard is 100 percent, and we asked Staff, how can
you exceed the standard so far there would be no
possibility of paynment. How can you exceed a standard
of 100 percent by any nmeasure at all, and Staff agreed
as to how that factor would not then be applicable as a
basis for termnating at |east sone of the metrics in

t he SQPP.
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Wth regard to the third factor, the basis
for termnation, Staff indicated that if Qwest went
under an AFOR, an alternative formof regulation, it
m ght be reasonable to term nate the SQPP. However
when asked why woul d that be, the response woul d be,
Well, we would expect that when a set of superior or
equi val ent measures were put into place under the AFOR
therefore rendering the SQPP superfluous, to that I
woul d respond that that sinply nakes that factor
meani ngl ess. You can't replace a set of netrics with a
new set of netrics and termnate the SQPP is sinply a
meani ngl ess act, but it's got a different nane.

The fourth factor is the factor that is
present here, and that is the introduction of another
mechanismwi th simlar or superior objectives and
incentive effects, and as Qmest's evidence anply shows,
we believe the Comm ssion's new rules constitute
anot her mechanismw th simlar objective. | don't
t hi nk anyone woul d be able to say that the Conm ssion's
rul es don't have the objective of insuring good service
quality and incenting conpanies to perform

So we think the new rules, and candidly
admt, coupled with the other factors we've presented
to you, but that Staff's standard here for term nation

is met, but for reasons that remain unclear to us,
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Staff does not agree with that.

| wanted to point out in response to sone
al l egations that Qmest’'s proposal is not bal anced t hat
we believe the proposal is really very balanced. W
did take a | ook at all of the nmetrics. On three of the
metrics, we are subjecting ourselves to a nore onerous
standard than is present in the SQPP, and that is the
out - of -service repair.

In the SQPP, we have two business days to
repair out-of-service conditions. |In the rule you have
48 hours. There is quite a bit of difference. 48
hours is a shorter period than two busi ness days, and
we understand the risks that we will have to work very
hard to nmeet that netric and maintain the 99.2 or 99.4
or 99.6 percent that we aspire to, but we didn't try to
avoid this. W didn't try to say, |leave us with the
SQPP net hods that are lenient and let us only the rule
metrics that make life easier for us. W feel as
t hough we include all of the rule nmetrics. It's a very
rational, balanced, and fair proposal.

Wth regard to the paynent triggers, taking
the two paynment triggers down from 100 percent to 99.5
percent, we think sets a realistic but stretched goal
for us. Honestly in 2003, we perforned at 99.5 percent

on our out-of-service repair only six nonths out of the
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12, and now under the current metric, we paid every
month, and so we really didn't operate as an incentive
one way or the other. Once you mss 100 percent you
m ss 100 percent.

We know we could still pay under the new
proposal, but we think it's a very strong incentive if
we know the difference between 99.5 and 99.49 is
$83,000 a nonth. There is a lot we can do to make that
99.51 percent. There is not a lot we can do to avoid
the one or two or 11 m sses every nonth that makes the
di stinction between 99.999 and 100 percent, and we
t hi nk our evidence from M. Pappas and the network
operational side of that anply denpnstrates there is
just always sonething and think that woul dn't
necessarily constitute excusable delay or even a basis
for mtigation.

In connection with that, I would like to
di scuss Staff's recommendation in its closing brief
t hat perhaps the Conm ssion coul d adopt the $500
permts standard that Staff suggested in proceeding two
or three years ago. We were very opposed to that. W
believe it has problenms from a due-process standpoint,
and we think it has substantive problens as well.

Procedurally, it's inpossible for Staff to

make that recomendation in its closing brief because
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in comments, Staff specifically said it was not making
a nodification proposal to the SQPP. For Qwmest to see
what | ooks very nmuch like a nodification proposal in
closing brief with no opportunity to cross-exam ne and
no opportunity to do discovery or present response
testimony we think makes the recommendati on
procedural Iy inproper.

But maybe even nore inportantly, it's
substantively inmproper because what it does is it
penal i zes Qmest for good performance. It would have
Qnest pay on every m ss, regardl ess of whether it was
an excellent nmonth or not, and if Qwmest m sses 100
orders in a nonth, it still is going to pay $50, 000.

If it msses 200, it would still pay $100,000. That's
a | ot of nmoney. That may not be a | ot of m ssed
orders.

JUDGE WALLIS: Your time is up. Do you want
to conti nue.

MS. ANDERL: Yes, Your Honor. | wll take
time out of my rebuttal.

So that's the flaw. It penalizes good
performance. So that's one reason why it shouldn't be
adopted as a netric. Staff said in their reply
comments that one of the problenms with the nmetric is

that the 100 percent standard is akin to falling off a
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cliff and said that what Qwest has done is put a |edge
in hal fway down. We submt we put a ledge in five feet
down so we can catch ourselves, but if we don't, then
we do fall off the cliff, and we think that's fair and
reasonable. Wuld we rather have the netric and the
paynents go away all together? Yes; that's what we are
asking for as our first line of relief, but to the
extent the Comm ssion finds it appropriate to retain
sone | evel of SQPP credit paynents, we think that
that's the right way to go.

|'"ve talked to you a lot or a little bit
about how Qmest's service is excellent, and you may be
saying if you've | ooked over the evidence in this case,
Wel|, what about business office access? W don't
t hi nk your service of quality was so hot on that
metric. You mssed it nine nonths of the last 12 in
2003. How can you claimyou've got excellent service
gqual ity when you've m ssed that nmetric nine nonths out
of 12, and what we would submt to you, Your Honors, is
anytime you are | ooking at service provided under a
particular metric, you need to |look at how good is the
metric at measuring what's inportant, and if the nmetric
is good at measuring what's inportant and then you
fail, then that's inportant, though you need to work on

remedyi ng your conduct.
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If the nmetric is bad and doesn't neasure
sonmet hing that's inportant or doesn't provide an
under st andi ng of what the true performance is, then if
you fail that netric, you have to | ook at maybe we
should fix the nmetric.

CHAl R\MOVAN SHOWALTER: What's the new rul es
metric on that sanme subject?

MS. ANDERL: The new rule nmetric is the
60- second average wait tinme, and that is what we are
asking to move to. In fact, the Staff has a current
docket open to do a telecomtune-up rul e-nmaking, and on
June 9th of this year, just two days after the hearing
on this matter where Staff did not want to see Quest's
SQPP netric nodified in any way, Staff published a new
draft of the rules and i ndeed has suggested maki ng the
existing rule even nore lenient than it is.

In Staff's latest draft, the conpany subject
to the rule would be provided a 90-second average wait
time. We think that's nore than generous. W w ||
take the 60 seconds, and it's unclear, of course,
whet her the 60-second average wait tine will be adopted
by this comm ssion in the form of rul e-nmaking, but |
think it's an interesting contrast in terms of Staff's
positions.

It's also an interesting contrast when you
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realize that this particular metric, business office
access and repair office access, is a netric under
whi ch conpanies are required to report if requested by
the Comm ssion, and this is one netric that Staff has
not requested the other conpanies to provide service
quality results for evaluation. No one knows what the
ot her conpani es, what the other Class A conpanies are
doing with regard to busi ness access, and yet, under
Staff's position, the metric is inportant enough that
not only can it not be nodified for Qwest but that
Qvest shoul d pay service quality credits anounting to
al nost three quarters of a mllion dollars. W don't
think that's right. W understand Staff's position
that parity argunents aren't very persuasive because
Qnest is different, but in this case, the difference
just doesn't seemto nmake any sense in ternms of how we
woul d be treated because of the other Class A
conpani es.

In brief response to Public Counsel, Public
Counsel's brief takes nmuch the same concl udi ng position
as Staff's does. There is sone specific aspects of it
that I would like to respond to, and one thing that
Publ ic Counsel does is Public Counsel criticizes
Qvest's i nmpl enentation of the custoner service

guar ant ee program suggesting that Qwest is sonehow
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hiding its service quality results and that we should
t herefore not be allowed to rely on the existence of
the custoner service guarantee plan as a reasonabl e
substitute for adequate safety net if the SQPP goes
away.

I find this allegation just astonishing
because Qwmest reports to the Comm ssion its service
quality results and custoner service guarantee program
based on an informal agreenment that the parties made
prompted by a request from Public Counsel for that
reporting. Public Counsel knows full well that these
reports are not required by rule or an order. They are
not required by the merger settlenment agreenment. So to
the extent there are allegations contained in Public
Counsel's brief that we are somehow not being fully up
front with the Comm ssion in terns of what the service
quality reporting is under the service guarantee
program nothing could be further fromthe truth.

Publ i ¢ Counsel al so discusses investnent
| evel s and staffing |evels and indicates that those
shoul d be cause for concern to the Comm ssion. W
woul d submt to you that our evidence shows that the
staffing levels are appropriate. Investnent |levels are
appropriate, and not just the evidence that Qwmest's

W t nesses who testified on that issue but the service
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quality results.

Public Counsel in their closing brief
i ndi cates in confidential nunmbers the decline in the
nunber of network enpl oyees in 2000 to 2003. During
that time, you have seen historically good and inproved
service quality. | don't know what every single
networ k person did who is no | onger with us, but |
woul d submt to you that we have becone nore efficient
with the network organi zati on, and the jobs that were
elimnated were not service inpacting. They couldn't
have been, or we would see service-inmpacting results,
and you don't.

Under the circunstances, Your Honors, we
beli eve that we have shown nore than adequately why
Qvest shoul d be granted and we woul d therefore ask you
to do so. | will reserve the balance of nmy tinme for
rebutt al

JUDGE WALLIS: 13 m nutes.

COW SSI ONER HEMSTAD: | have one question.
| think your comment on Public Counsel's brief answer,
which | was going to pursue, | just want to make clear,
were you responding to the information on Pages 4 and 5
of this brief with regard to Exhibit 35-C, and | wasn't
really able to deci pher what Public Counsel states that

only a tiny fraction has been reported to the
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Comm ssion. | take it your statement was responding to
t hat .

MS. ANDERL: That's exactly what | was
respondi ng to, Your Honor, and those reports are not
required by any rule, order, or agreenment other than
the informal agreenent we have with Staff and Public
Counsel to report on those particular nmetrics.

COW SSI ONER HEMSTAD: On the foll ow ng page,
and | realize this is in their brief and with no chance
to respond in witing to it, on the follow ng page with
regard to the Qvest Web site, and |I'm quoting here at
the top of the page, the custonmer who visits the Quwest
Web site pages with a service question regarding
residential service or Washington custoner service wl|
find no reference to the Custoner Bill of Rights or the
guar antee program on pages to |ocate the CBR, and
t hereby, the guarantee program the custoner mnust know
to click on legal notices in very small print at the
bottom of the page, hardly an obvious or intuitive
choice. Any reaction to that?

MS. ANDERL: Your Honor, ny reaction is it is
true that it's on the legal notices section. |'mnot
sure that we have any obligation, again, under, any
rule, order, or agreenment to post it on the Wb site at

all. It is in our published tariff, and I think it is
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1 appropriately classified under |egal notices. That's
2 sinply where we put it.
3 | don't necessarily think that custonmers go
4 on the Web site |ooking for that type of information.
5 They go on the Web site to get information on how t hey
6 can call a nunber to retrieve their voice mail or order
7 a new service, nore likely than not, and those really
8 are the types of things we try to put up front and
9 center.
10 COW SSI ONER HEMSTAD: That's all | have.
11 Thank you.
12 JUDGE WALLIS: Ten m nutes.
13 COW SSI ONER HEMSTAD: | thought our
14 questions didn't detract fromtheir tine.
15 (Di scussion off the record.)
16 MR. SWANSON: Staff would request a brief

17 recess with your perm ssion.

18 (Recess.)

19 JUDGE WALLIS: Ms. Anderl?

20 MS. ANDERL: | just wanted to add on to the
21 question about the location of the Custonmer Bill of

22 Ri ghts on the Web site, and nothing to say really in
23 addi ti on about the Web site, but | did want to point
24 out to the comm ssioners that we do mail a copy of

25 that, of course, with all of our year's prior service
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results to the custoners, and so they do get a hard
copy of the Custoner Bill of Rights once a year. So
it's not as though they either need to know t he secret
of the Web site or the secret of the tariff books. W
do provide themall a copy of it.

JUDGE WALLIS: M. Swanson, M. ffitch, are
you prepared?

MR. SWANSON: Thank you. Chris Swanson,
assi stant attorney general for Comm ssion staff.
Comm ssi oners, opposing counsel, Qwmest has set up a
straw man standard for us and then knocked it down.
The question is not whether the nmechanism of the
service quality performance programis perfect. |t nay
not be, but that's the result of it being borne froma
settlenment of all the parties for the merger.

Settlenment by its very nature is inperfect.
It's inmperfect for all the parties to it if it's a good
conprom se. Qwest seens to be arguing that apparent
i nproved service is aright to termnate or that's what
was intended. Staff believes that's too sinplistic an
approach in terms of analyzing whether termnation is
appropriate and whet her Qwnest has nmet its burden for
termnation. Qwest also criticizes Staff and argues
that Staff in a sense puts it between two bad choi ces.

Whet her it has good service or bad service, it can't
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term nate the service quality performance program but
as Staff has nentioned in its brief and statement, it
doesn't put Qwest in this choice.

Staff believes it's inappropriate for the
Comm ssion to term nate solely on the criteria of
i nproved service. On the one hand, one could argue
that Staff has shown inproved service; therefore, the
program should be term nated. On the other hand, it
coul d be argued that because service is inproved, the
programis working as it was intended.

CHAl RWOVAN SHOWALTER:  Counsel, | don't think
Qnest is saying solely on inproved service. They've
cited four reasons, so you should address yourself to
the collection of the four reasons, not that any single
one has been put forth as justification for
term nation.

MR. SWANSON: Staff agrees with that;
however, also believes that Qwmest is enphasizing its
argunment and al so enphasi zed by using the anal ogy of
getting into college, in a sense, that in a sense it's
been punished for its past actions and now it needs to
make the grade. That's the anal ogy that Qmest seened
to enploy in its argunent, and certainly, it has
provi ded a nunber of other factors why it thinks it's

made t he grade.
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However, that doesn't change the fact that
the way that Qwmest is characterizing this term nation
proceedi ng doesn't recognize the fact that this
mechani sm was borne of a settlenent, and that's perhaps
why there were inperfections in the mechani sm not
necessarily because -- on the other hand, if the case
was |itigated, perhaps sonmething el se would have cone
out .

COW SSI ONER HEMSTAD: If it were borne of a
settlement, which it was, then how do you address the
ri ght of the conpany to petition to term nate after
t hree years?

MR. SWANSON: Certainly. As the record
denonstrates, there is various interpretations of what
it is that stands for, and as you nentioned, since it
was borne of a settlenment, it's difficult to know, and
really, it's inmpossible to know what the intent behind
t hat was. However, Staff doesn't believe, as Quest
seens to assert, that Staff is arguing that that term
has no neaning. Certainly, if it could be shown,

Dr. Bl acknon provided a nunber of different situations
where term nation m ght be appropriate.

In addition, there m ght be, as Dr. Bl acknon
said, a number of other ones that Staff can't

contenplate at this point. Certainly if the mechani sm
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was so unfair as to not bal ance the parties' interests
and the interest of consuners and the conpany under the
criteria that Staff has suggested, perhaps term nation
woul d be appropri ate.

COW SSI ONER HEMSTAD: Well, is it fair to
summarize the Staff position by saying that your view
that term nation after three years would be appropriate
if the machinery isn't working?

MR. SWANSON: | think that's a fair sunmary
of Staff's position.

CHAI RMOVAN SHOWALTER:  Why woul dn't that be a
basis for nmodifying? If it wasn't working, then
woul dn't you want to do sonething el se?

MR. SWANSON: Yes, that's correct.

CHAI RMOVAN SHOWALTER: Doesn't term nating
i mply somehow either success or sone other adequate
mechanismto take the place of the SQPP?

MR. SWANSON: Yes, | think it can. | believe
t hat al so though there is other situations that could
result, that nodification m ght not be appropriate, but
term nation would in the sense that if it was
unantici pated that Qwmest woul d be paying out the kind
of nunbers or the way the nmechani sm was wor ki ng was not
as intended, then if it was so unbal anced in terns of

consuner versus the conpany, there m ght be a good
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reason to termnate, and I would guess that M. Anderl
woul d say that that situation is the one that exists
today. Staff does not believe that's the case.

Staff believes that the nechanismas it was
put together is operating exactly as the parties
intended. 1In fact, the situations that Qwmest posits as
t he reasons why we need the change in the conpetitive
mar ket, the custonmer service guarantee program and the
new rules, Staff doesn't believe those really are
t hi ngs that were unanticipated or unusual events or
that the penalties are severely harsh as described in
Staff's brief.

CHAI RMOVAN SHOWALTER: The bi ggest question
in my mnd, and | think M. ffitch may want to chine in
as he was here during the merger and when we adopted
the rules, but as you point out, the settlenent was a
settlenment of the parties and the Conm ssi on approved
it. On the other hand, the |ater adopted rules on the
sanme subj ect were adopted by this comm ssion as
appropriate metrics and standards for the subjects they
cover, which are the sane as the nmerger condition, the
SQPP, and so why shouldn't those | ater adopted rul es be
consi dered the Comm ssion's | atest and nost thorough
assessnment of what the appropriate standards are?

MR. SWANSON: Certainly, | would be happy to,
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if the comm ssioners are open to it, agree to letting
M. ffitch informally reply, but in terns of what Staff
woul d say, the settlenent settled a nunber of issues,
and Staff's position would be that a settlenent that
contains agreenent to allow a nerger to occur that has
a nunber of terms, including at |east two service

qual ity prograns put in place, that the settlenent is
more conpl ex than just one conpany's purpose or one

i ndi vidual party's purpose for putting a mechanismin
pl ace. That would be Staff's position anyway.

CHAI RAMOVAN SHOWALTER: M. ffitch?

MR ffitch: | think there is a couple of
things to think about to answer that question. First
of all, we would suggest that the existence of service
quality rules that have been adopted by the Conm ssion
is not inconsistent with having a separate and
custom zed performance program for a conpany.

In fact, when this programwas initially
adopted in 2000, it was not adopted because there were
no Conmmi ssion service quality rules. 1t was adopted
instead specifically to create a special incentive
program for Qwest. It was well known to the parties
and to the Conm ssion at that tinme that sitting over
here was a pretty conplete set of Comm ssion service

quality netrics. Secondly, | would --
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CHAl RWOMAN SHOWALTER: "Sitting over here,"
you nean the old rules?

MR. ffitch: The old rules.

CHAI RAMOVAN SHOWALTER:  But | think that's the
very point is that the new rul es were being deliberated
at the tine that the Qmest conditions were adopted, and
they are very simlar in subject, and sone of the
earlier drafts of the new rules |ooked nore like the
Qnest conditions, | believe, than the ones that were
ultimately adopted, and had the merger conditions
occurred after adoption of new rules, then |I think your
poi nt would be very well taken. The recently adopted
new rules were then altered in sonme way by the
settlement, but in this case, it's the opposite. The
settl enment preceded the adoption of the rules.

MR, ffitch: We would ook at it a bit
differently. Qur view would be that sequence of events
actually supports our view. In other words, to the
extent that the parties were aware that there was sone
di scussi on going on regarding the revisions to the
Conmmi ssion's rules, they could have said, once these
new rul es are adopted in the settlenent agreenent, they
could have said, we could have said, that will becone a
basis for term nation or nodification of the settlenment

agreenent. We specifically did not do that.
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1 CHAI RWOVAN SHOWALTER: Ri ght, but at that

2 time, of course, you didn't know what the new rul es

3 would say, but there is the provision that after three
4 years, Qwmest can petition to be relieved, and they have
5 cited the new rules as one of the bases.

6 MR, ffitch: Certainly they have the right to
7 argue that, and what |I'm saying is there was absolutely
8 no agreenent anong the parties at the tine of the

9 agreenent that the nere revision in the Comm ssion's
10 service quality netrics would automatically be grounds
11 for term nation or supersede this program

12 CHAIl RMOVAN SHOWALTER: No one suggested that.
13 That is, it's not in the agreenment and Qwmest gets to
14 petition us for it, so we are not tal king about

15 automatic. Isn't the substantive issue in front of us,
16 one of them is whether the new rules are an adequate
17 or superior or nmore generalized substitute for the

18 metrics in the SQPP, either if the SQPP is term nated
19 or under the alternate, to substitute the new rul es as
20 nmetrics but maintain sonme kind of payment provisions
21 pursuant to them
22 MR. ffitch: Your Honor, | would just sinmply
23 state that the service quality protection program was
24 never intended to be in parallel with the service

25 quality netrics rules. It was never intended to be a
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substitute for the rules. During the rul e-making
around the new rules, there was never any suggestion,
there was never any discussion that we are going to
adopt these rules in place of Qwest's existing service
qual ity program and there is another difference, which
is that the service quality performance programis a
sel f-executing incentive programw th paynents in place
as penalties for -- to use the shorthand termthat
everyone has been using, even the conpany -- the rules
don't have that. For whatever reason, Qwmest has agreed
to a set of netrics which didn't match the old rules
and they don't match the new rul es now, and they agreed
to that as sort of a custom design of incentives.

CHAl RWOVAN SHOWALTER: | under st and what
everybody agreed to or what the intent was or wasn't,
but if we get to today, what is your opinion on the
nerits, not on whether sonmething was intended or not,
but on the merits fromgoing forward from today of
using the nmetrix of the new rules with automatic
paynments as suggested in the alternate proposal by
Qnest ?

MR. ffitch: W are strongly opposed to that,
Your Honor.

CHAI RMOVAN SHOWALTER: Coul d you address that

question? Wiy are those netrics with automatic
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paynments less fair overall in the public interest than
the original settlenment agreenent?

MR. ffitch: If I'munderstanding the
question correctly, essentially, why this is directly
to the Qmest petition for nodification, what's our
opposition to that.

CHAI RMOVAN SHOWALTER: Yes. I n particular
their suggestion that if we do not term nate,
substitute the metrics of the newrules with a sliding
scal e automati c paynent system -- for sinple ternmns,
let's call it an automatic paynment systemthat's not as
onerous as the original automatic paynment system

MR ffitch: Let ne give you three reasons,
Your Honor. First of all, let ne direct you to Page 20
of our nmenorandum the initial filing in this case, and
on Page 20, you will find a table which displays the
nonetary outcome of the change. This is in our
confidential version, and you will see that the
practical outcone of Qwest's recommendation is a 75
percent reduction in the incentive paynents that are
owed by the conpany.

This is in part a result, and this conmes to
Reason No. 2, which is that several, three or four of
the nmetrics that Qwmest suggests now be adopted under

the nodification proposal are actually weaker than the
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standards in the current service quality performance
program and that's kind of intuitive. |If they are
weaker, the penalty paynments go down.

The third reason we would strongly object to
that, Your Honor, is that's essentially a forest/tree
negotiation of the service quality performance program
and if the Conm ssion is going to entertain
modi fication, we would ask, and | believe other parties
woul d al so ask, for an opportunity to present our
proposals for ways in which this program could be
changed to the benefit of consuners, not just to the
benefit of Qwest.

CHAI RMOVAN SHOWALTER: And | saw t hat point
in your brief and I wondered, wasn't the proceeding
that was just had the opportunity to suggest
nmodi fications? That is, actually this is the second
such proceedi ng, but why wouldn't the parties have conme
forward with other ideas, or if they didn't, wasn't
this the opportunity to do so?

MR, ffitch: 1'msorry. VWhich proceeding are
you referring to, Your Honor?

CHAI RMOVAN SHOWALTER: | understand your
comrent just now as well as in your brief to say to the
Comm ssion, don't nodify this program wi t hout giving

us, Public Counsel, an opportunity to propose other
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nodi fi cations, and | wondered why that opportunity
wasn't the hearing process in the proceeding that was
j ust had.

MR. ffitch: Your Honor, in our view, the
settl ement agreenent narrow y provides Qwmest the
opportunity to petition for termnation. There is no
reference to a request for nmodification. | understand
Qnest's position to be that sort of |esser included
crimes you can also petition for nodification short of
term nation.

We felt and it's our position that
nodi fication is entirely inappropriate, and we don't
believe that it's appropriate for us to conme forward as
a single party and try to throw open 18 nonths before
this programis over this carefully worked out
agreenent for a conplete revision and rewite. CQur
basic position is that's a bad idea. It wasn't
contenpl ated by the parties. Qwest's proposal is
one-sided. Let's not even go there.

We are forced to say that if the Conmm ssion
feels we need to go out 18 nonths before the end of the
program and do a conprehensive rewite, then let's hear
from everybody and |l et us put together a conprehensive
proposal. We did not feel that that was the focus of

this proceedi ng.
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COW SSI ONER HEMSTAD: Do you consider the
current service quality rules an effort to bal ance the
interests of the conpanies collectively and the
cust omers?

MR. ffitch: Your Honor, in general,
certainly, we were active in that rul e-making, and
there are sonme things we recomended conme out
differently. For exanple, the 60-second average wai't
time, we did not agree with. But in general, | think
it's an effort to take a general industry-w de
approach. It's not aimed at any one particul ar
conpany, and we do appreciate the fact it's |ooking
forward to having nore players in the conpetitive
mar ket pl ace who all have to live by these rules, but
it's certainly not designed for one conpany.

CHAI RWOVAN SHOWALTER: As between Qwest's
request for termnation and it's alternate of request
for nodification, i.e., the rules plus automatic
paynments, if the Conm ssion were to do one of those two
things in this round, are you saying that term nation
is appropriate, but nodification wi thout nore process
is inappropriate, and our choice is really keep it in
pl ace or termnate, and that's it for us today?

MR ffitch: | can't say that as a matter of

l aw, Your Honor, in part because the Conmm ssion did
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entertain nodification in the 2002 proceedi ng, so |
couldn't with a straight face say there absolutely is
no di scretion to consider nmodification. |'m suggesting
that as a matter of policy, the Comm ssion should put
great wei ght upon the negotiated settlenment in

mai ntaining it unless the conpany carries its burden of
proof to show it's in the public interest to term nate.

CHAI RWOVAN SHOWALTER: But what is your
preference, I'll ask you that. If we were inclined to
either termnate or to modify in the way requested, do
you have a preference as between those two?

MR ffitch: Term nation, certainly. | nean,
deni al of term nation, but you are asking --

CHAl RWOVAN SHOWALTER: There are four total
options. One is deny termnation. One is to
terminate. The third is to modify in the way Qwmest has
requested, and the fourth would be yours to entertain
further process for nodification, and |'m asking you
bet ween nunbers two and three; that is, term nate or
nmodify in the way Qwest has requested, what is your
preference?

MR. ffitch: W would not support either one,
Your Honor, and |I'mnot going to say on the record we
believe this nodification proposal is warranted in any

way. | think it would be extrenely unfortunate to
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simlarly accept one party's unilateral unbal anced
modi fi cation proposal over the objections of other
parties to the settlement, and we are not willing to
support either one of those options.

CHAI RMOVAN SHOWALTER: Thank you.

COW SSI ONER OSHI E: | have a question for
bot h Public Counsel and Staff. | |look at this as
really the situation boiling down to whether there has
been adequate performance under the settl enment
agreenent, whether it's been a denonstration of
perfornmance over a period of time, and so let's just
maybe put this theoretically, because ny understandi ng
of the facts, there are certain areas where Qwmest has
done well and other areas where they are still making
payments under the settl ement agreenent.

So if theoretically Quaest was payi ng no
payments under the settlement plan or under the
settl ement and had not for 2001 and 2002 and 2003,
would it still be the position of Public Counsel and
Staff that the program should not be term nated? 1'm
| ooki ng for a boundary here, because Qwmest's position,
as | understand it, is we just don't know when we have
adequately perforned the settl enent agreenent or when
conditions have been nmet in which the program could be

term nated prior to 2005, and | would like to explore
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that a bit with the two of you.

MR, ffitch: 1'Il give ny time back to
M . Swanson because |'ve been talking for awhile, but I
woul d be happy to answer that too.

MR. SWANSON: You know, the criteria you are
using certainly makes Staff's position a little nore
difficult in a sense that you're setting it out as
sinmply if Qwest can show performance whet her the
program shoul d be term nated or not or when we woul d
know that fact. Again, | will answer your question,
but certainly, Staff's position is it's nore conplex
t han that.

However, | think Staff believes that again,
there is a nunber of factors that go into performance,
and it's not an easy question to answer, and that's
probably why we are all struggling with it to a certain
degree. Specifically your question, | think, was if
Qvest made no paynents, could they termnate? It's
difficult to answer, but |I think that it would depend
on, again, what the factors and situation was in that
circunstance. |Is it because the programis not
working? Is it because Qmest's performance is so
exenplary that there really is no need to have it in
pl ace at that point?

Dependi ng on what the circunmstances are, | do
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believe that Staff at some point could see a boundary
line in terms of when term nation is appropriate, but
in terms of the hypothetical, it's really difficult
because it's difficult to know what the elenments of
your hypothetical are. 1'Il either defer to

M. ffitch, or if I haven't answered your question

pl ease followup with ne.

COWM SSI ONER OSHIE: | think you have,

M . Swanson, because really, it seens as if Staff is
saying, if there has been performance, assum ng that

t he program was wel | designed and the program perforned
and the conpany performed under the program then Staff
woul d at | east consider that perhaps naybe that would
have a great influence for its position to support or
not support the term nation of the program and

M. ffitch?

MR. ffitch: Thank you, Your Honor. | guess
| would like to take a slightly different tact and say
in sone ways, it's actually not as difficult as Qwest
woul d have us think. This discussion that we are
having right now only really needs to occur if we
accept Qnest's prenise and argunent in this case that
t he burden of proof is shifted to opponents of the
term nation to present sone set of standards that Quest

has to neet, and | will submt that the burden of proof
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is fully upon Qvest to show that termnation is in the
public interest, and let's just take -- so we don't

have to have --

CHAl RWOVAN SHOWALTER: | would like to
chal l enge you on that. | think it's a given that Qwest
has the burden of proof. | think the question was,

what kind of standard or burden would you have them
meet ? What burden would you have them neet in order to
term nate the program and so that's not putting the
burden on you to prove anything. It is asking you as a
conceptual matter how you think or under what
circunstances this provision, which is in the

settl enment agreenent, allowing Qwvest to petition for
term nation, so you did agree on that, so the next
guestion is, conceptually, what does that nean,
assum ng Qwmest is going to have to neet it?

MR, ffitch: Well, first of all, it's our
view that there is a presunption that this programis
in place for five years. Then let's take a | ook at
Qnest's evidence -- what I'mtrying to say i s Quwest
would like to have us all sit here and have these
wonder ful theoretical discussions about what kind of
possi bl e alternative scenario of facts we m ght
encounter which would possibly allow ternm nation to be

proper.
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OQur approach to this case is to say, what's
happening in the real world right now? Let's |ook at
the fact that Qwest has paid every year penalties to
custoners. Let's look at the fact that in every year
of the program they have failed five out of eight of
the measures. Let's look at the fact that investnent
is going down every year during the program Let's
| ook at the fact that the enployees enpl oyed by Qwest
| ocal networks are going down significantly, nuch nore
than the | oss of access lines. Let's look at the
arguments which they propose in opposition of its
support of termnation, all of which are argunents
whi ch were available to themat the tine of adoption of
t he merger.

There was a customer service guarantee
programin effect at that time. There were Conm ssion
service quality metric rules in effect at that tinme.
That was four years after the Tel ecom Act was passed,
and so conpetition was not inmaginary at that tinme
either. Qmest has really not brought forward anything
new in the way of changed circunstances. They have
sinply in effect backed away fromthe positions that
they took in this very hearing roomfour years ago when
this program was approved.

We heard Qmest witnesses on that w tness
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stand right over there saying to this comm ssion, we
support these netrics. These are stiff -- if | could
| ook at my notes for a mnute. "W are stepping up to
sonme very stiff requirenments,” said Ms. Jensen, and
M. Davis -- | believe that's the right name, from
Qnest; is that correct? That's correct. Thank you --
said that, "Qwest stands behind this docunent and
pl edges its conpliance."

So a lot of what we are hearing nowis sinply
a kind of change of mnd, a sense that we don't want to
live with these conditions anynore when the conditions
t hensel ves haven't really changed, and so I would
submt that if this comm ssion does not have to figure
out what some sort of hypothetical pattern of behavior
woul d entitle Qnest to term nation, the standard is
public interest. Look at the facts in the record and
decide if the public interest is furthered by
termnation. That's not as hard as trying to think of
t he perfect set of facts for term nation.

Finally, to answer your question,
Conmi ssi oner Oshie, if they were neeting all those
st andards and not triggering and payi ng penalties and
meeting a lot nore than five out of eight and their
i nvestnents weren't going down in the state, we woul d

probably have quite a different view of this, but I
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can't sit here and say, here's exactly what they woul d
need to do, and it's not ny burden of proof, and I
don't apol ogi ze for that.

COW SSI ONER OSHI E:  As | understand the
position of both Staff and Public Counsel, you would
oppose picking and choosing, if you will, anpng the
metrics. |In other words, if Qwest shows success in,
let's just say three of the five or three of the eight,
t hen you woul d oppose term nating those nmetrics in
whi ch there has been success because the netrics are to
be taken as a whole. At |least that's how | understood
bot h of your pleadings or your briefs and nmenorandum

MR. ffitch: Yes, Your Honor.

MR. SWANSON: That's correct.

COW SSI ONER HEMSTAD: | want to pursue a bit
further the issue of nodification. As | understand it,
both Staff and Public Counsel agree that at |east two
of the metrics are awkward, if not flawed, with the
requi renments of 100 percent conpliance, and not net,
then very burdensonme sanction, and you are shaki ng your
head no, and apparently, you disagree with that.

MR, ffitch: W don't agree that the 100
percent standard is flawed. We differ slightly from
Staff on that point.

COW SSI ONER HEMSTAD: But if there is
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validity to the position that there is at |east sone
awkwar dness with those standards, and when we
considered this a couple of years ago, we concluded it
woul d not be inappropriate to change that in isolation,
calling our order at the tinme the avocation of the
conpany but that we would have to | ook at collectively
at the general inpacts.

If we were here to conclude that sone kind of
nodi fi cation woul d be appropriate, ny question to you
is then quite specifically, what kind of process would
you want us then to pursue?

MR. ffitch: Your Honor, | think from our
perspective, perhaps providing the parties an
opportunity to get together, and if the Conm ssion is
going to direct the parties it's willing to consider
nodi fi cation, then we should be given an opportunity to
work with the conpany and the other parties to see if
there is some consensual approach that can be taken.
| f not, give us a deadline to submt proposed
al ternatives.

| have to say, Your Honor, we are 18 nonths
fromthe end of this program This program was the
result of very extended and careful negotiations. |Its
i npl ementation required very significant investnments of

resources fromny staff, Comm ssion staff, and the
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conpany in order to get it right, to get the reporting
right, to get the nmeasurenents right. |It's no easy
matter to sinply craft new nmeasurenents and put them
into place.

CHAI RWOVAN SHOWALTER: What if the
measurenents are the new rules? The conpany is already
bei ng neasured on those netrics.

MR. ffitch: | believe that our experience
with the reporting of performance under the nmetrics is
just very difficult to put in place in a short period
of time. Even though those are on the books right now,
" m not sure the reporting would be the sane. It m ght
be more conplex if we are dong sel f-executing program
with paynments automatically triggered.

CHAIl RMOMVAN SHOWALTER: Can you reni nd ne,
when did Qunest file this particular petition? Maybe
when it gets to it.

MS. ANDERL: January 30th of 2004, Your
Honor .

MR. SWANSON: One thing, if I may, | would
like to comment a little bit, which | think relates to
Comm ssi oner Henstad's question and also relates to
sonme of the questions or issues that Ms. Anderl| raised
interms of Staff's reference to its alternate

proposal
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One of the reasons why Staff didn't conme up
with alist of alternative proposals in this case was
it was fully expecting Qwest, consistent with the prior
decision regarding its prior petition, that Qwmest would
cone up with a bal anced proposal, and | believe that
was the |l anguage of that order, and in review ng the
proposal s that were put forward by Qwest, Staff didn't
bel i eve that any of those were bal anced. However,
Staff did in its statement reference those prior
proposal s, or | guess counter-proposals, that Staff
made in the previous routine we went through the | ast
time.

And the other thing |I think that it's
i nportant again to renmenber, and I know M. ffitch
pointed this out, but Staff's position or Staff
believes, at least in terns of the proposals for
nodi fi cation, that Qwmest has an obligation to show they
are in the public interest and has an obligation to
show they are, in fact, balanced and take into account
the fact that this agreenment was born of a settlenent,
and Staff doesn't believe that Qwnest has nmet that
standard as an initial matter. In ternms of the
process --

CHAl RWOVAN SHOWALTER:  Counsel, | don't

di sagree with your characterization of a standard just



02167

1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

now, but your brief has a very different standard of
the public interest. It suggests we need to find
everybody is better off in order for any change to be
in the public interest, and | wondered about that.

Isn't the right standard sonmething nore akin to what
you just nentioned, which is the new proposal is

unbal anced, a better balance of interests than the old
one, taking into account that there is also a change in
the settlenment disagreenment which we don't take
[ightly?

MR. SWANSON: | guess ny answer would be if
my brief appeared, or | guess if Staff's brief appeared
to suggest that the factor of everybody benefitting was
decisive in terns of whether or not a proposal should
go forward, | don't believe that that's what our
position is. | believe Staff's positionis it is a
factor, that one of the factors of the three factors
Staff suggested that the Comm ssion could look at in
terms of deciding the public interest was the fact that
this agreenment was borne of a settlenent and that there
were a nunber of parties involved, and their interests
cane together to pull this all together.

So | guess | agree with you in the sense it
doesn't have to be decisive. It doesn't have to be

decisive in ternms of a necessarily -- the proposal has
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to benefit all parties, but another part of that is
that certainly, the Conmm ssion could, if the situation
were different, | ook back and say, for exanple, this
proposal for whatever reason, because of the
circunstances we were in, was unbal anced fromthe
start, but we didn't know that up front, and that's why
at this point it's appropriate to term nate, but Staff
doesn't believe that's the situation we face here.
Staff believes that the nechanismis working, and when
it's reviewed, the proposals for term nation and/or
nodi fication are not in the public interest.

MR. ffitch: Your Honor, may | nake one ot her
comment on nmodification? | think it's inportant to
under st and the conpany proposal, and this ties in with
t he discussion of the 100 percent standard. The
Comm ssion actually has a so-called 100 percent
standard in its new rules, and we point that out in our
brief in aid of saying, these things aren't
unreasonabl e. The Conm ssion just adopted one.

And interestingly, if you | ook at the
conpany's petition for nodification, they are not
proposing to live by that rule. 1In the instance of
that rule, they want a weaker standard in their
petition for nodification. | think that's an inportant

nuance to renenber here in evaluating that request.
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CHAl RMOVAN SHOWALTER: Is it a weaker
standard, or is it just when a paynent is to be nade?
My understanding is under our new rules, there is no
automati ¢ paynment of any kind. [It's discretionary with
Staff and the Conmm ssion to proceed forward to coll ect
a penalty, so really, the automatic part is zero and
the discretionary part is discretionary.

So in the case, say, of 100 percent standard
where some conpany met at 99 percent, there would be
the opportunity to collect a penalty, but practice
woul d suggest that would be unlikely. Am|
characterizing that right? || don't want to
m scharacterize the rule if that's not what you nean to
refer to.

MR, ffitch: That may be technically correct,
Madam Chai rwoman. | guess |'mresponding to the nature
of the discussion that we've been having with the Bench
along the lines of if we are going to do a
modi fication, what's so wong with having a
sel f-executing programthat sinply triggers -- you are
characterizing Qvest's proposal as if it's adopting the
new rul es and tying paynents to them and |I'm pointing
out that in this instance, it actually doesn't adopt
the new rules and tie paynents to them It sort of

creates for itself a special |ower standard in the
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i nstance of the 100 percent rule.

CHAl RWOVAN SHOWALTER: What rule are we
tal ki ng about in this?

MR, ffitch: | was afraid you were going to
ask me that.

COWM SSI ONER OSHIE: | think you are

referring to the out-of-service rule --

MR, ffitch: | am
COW SSIONER OSHIE:  -- in which the rule
requires there be all -- shall be restored within two

busi ness days, and Qwest is requesting 100 percent
conpliance within 48 hours.

MR. ffitch: But in addition, as | understand
it, and | have becone confused with sone of these
matters, | understand that they are proposing that
penalties not be assessed unless -- they are | ooking at
nore of a 99 percent and sliding scale standard. The
rule itself, | have cited in ny brief at --

JUDGE WALLI'S: Three m nutes remain.

MR, ffitch: It's 480-120-440. | guess | did
want to just address one or two other things, perhaps
just take a mnute, and if M. Swanson has anything
else. | wanted to respond to the suggestion that --
well, to go back to the custoner service guarantee

reporting, we did get into that area because we



02171

1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

believed it was inportant to point out sonme of the
flaws with the custonmer service guarantee programin
actual practice, one of which is the lack of reporting.

Ms. Ander| has suggested that we agreed to
this limted | evel of reporting. | can't say whether
that's correct or not. | have to say that | harbor
very serious doubts about what the nature of those
di scussions were. Qur |lead staff person who has been
working this issue for a nunber of years now i s not
here to help advise ne on that, so | just have
guestions about whether that's a correct interpretation
of the discussions.

The fundanental point is that this programis
difficult for custoners to find out about, and it's
interpreted very narrowly by the conpany, and the
reporting to the Comm ssion to date, no matter whether
it's agreed to or not, is basically concealing fromthe
Conmmi ssi on the vast, vast, vast mmjority of paynents
t hat the conpany is making under that program and that
woul d need to be changed.

On the witness stand, the witness for the
conpany declined to explain why that reporting was
limted in that way or whether they would be willing to
broaden the reporting, and it is true that right now,

there is no requirenment, particularly under the
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custonmer service reporting program

CHAI RWOVAN SHOWALTER: | appreciate the
comment on the service reporting, but am | correct that
that issue is not in front of us in this hearing, this
pr oceedi ng?

MR. ffitch: You are correct, only in the
sense that Qwmest has put that forward in conjunction
with the rules as a substitute for the service quality
performance program which does have full reporting and
public reporting to the public as well at to the
Conmi ssi on.

CHAI RWOVAN SHOWALTER: Right, so it is
context, but if we wanted to nmake some ot her
requi rement there, would or would not be appropriate in
this proceedi ng?

MR ffitch: W would live to say it's
appropriate, Your Honor, but | think it would have to
be taken up separately.

MR. SWANSON:  Your Honor, | realize our tine
is expired. My | have 45 seconds or a m nute? Thank
you.

| guess one last thing, and we've been
tal king a | ot about the difference between the rules
and this agreenent, and | think that there should be a

realization that rules go through the APA process, and
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it's in a sense a denocratic process and that
st akehol ders are involved, and there very well may be,
and | believe the parties here today and Staff believes
there is a distinction between the rest of the industry
and Qwest, that | think that's really the hinge point,
whet her or not the parties should be treated in parity,
and whet her or not based on this nmerger and this
agreenent, they are exactly the sane.

| guess one other part to point out is that
the rules are -- | guess Staff is going through a
tel ecom tune-up right now, and the proposals that Staff
proposes in ternms of that tune-up aren't necessarily
Staff's proposals. It is an APA process. The
st akehol ders are invol ved, and ny understanding is that
many tinmes what's initially circulated is a proposal of
a stakeholder, and it's inportant to recognize that.
It's inmportant to recognize that those are two
conpletely different processes, and whet her or not
Staff necessarily agrees with the proposal as
circulated or is sinply doing the denocratic process
and taking the stakehol der proposal and putting it out
there for comments, that doesn't necessarily nean that
Staff thinks it's a good idea. For all these reasons,
Staff requests that Qwmest's petition be denied.

JUDGE WALLI S: Ms. Anderl ?
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MS. ANDERL: Thank you, Your Honor, a few
brief points in response to the issues raised by Staff
and Public Counsel. | have heard com ng from Staff
sonme suggestions, although not explicit, that there
shoul d be a hi gher standard applied to whether you
grant nodification or term nation here because it is
sonehow violating a settlenment agreenent as opposed to
doi ng exactly what was contenpl ated by the settl enent
agreenent, and what we have here is the latter.

We are not asking you to nodify or sonehow
voi d any aspect of a settlenent agreenent, which I
intend to agree m ght be subject to stricter scrutiny.
We are sinply asking you to inplenent as part of the
settl enment agreenent that the parties agreed to. So |
don't think that there ought to be any greater sanctity
accorded to the nmetrics in this SQPP sinply because
it -- when in fact the sanme settlenent agreed to by al
the parties did decide that term nation could be sought
after 2003.

Staff has al so said the changes that Qwest
has offered up as a basis for nodification or
term nati on were not unanticipated. W are not aware
that's the standard. There was no agreenent that the
SQPP could only be term nated based on unanti ci pated

changed circunmstances or based on factors that the
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parties did not at that time contenplate, so we don't
think that's the right standard either.

In response to sone of the issues that Public
Counsel raised -- oh, I"'msorry. I'mtrying to keep
straight in my head and respond to all of Staff's
statenents at once. The final thing that Staff said
when M. Swanson was tal king about the public interest
standard, he said Qwmest had an obligation to show that
nodi fication is bal anced and in the public interest and
Qnest has not net that standard. That's absolutely
baffling to ne since the nodification proposed is to
adopt exactly the Comm ssion's rules, and | do not
understand what it is about the Comm ssion's rules that
is not balanced or in the public interest. | think
that they are, and the proposal to substitute those
metrics into the SQPP, if that's the alternative the
Comm ssion selects, is indeed balanced and fair, the
result of a process that had industry and ot her
st akehol der input. | think it's a very good way to go.

Which leads nme to the question, Chairwonman
Showal ter, that you had of M. ffitch, and that is, are
we really proposing to live by the standards in the new
rules or are we proposing to do sonething different?
M. ffitch was saying we were really trying to adopt

the rules but not live under the rules, and | think you
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had it exactly right.

We are proposing that there be 100 percent
metrics to extent those 100 percent netrics are
contained in the Comm ssion's rules. W are proposing
a | ower threshold to trigger custoner credits though to
t he extent that any conpany subject to the rules is
subject to penalties for even one violation, statutory
penal ties or even one violation. Qwmest would remain
vul nerable to that as well. It is sinply the SQPP
credit paynents that would only be triggered at the
99.5 percent. So we think it's absolutely correct and
right to say Qwest is proposing to |ive under the new
rul es and new standards, because the new rules don't
have payments for anybody automatically, and the
overlay on those new rul e standards, SQPP paynent at
somewhat nodified trigger points.

Publ i ¢ Counsel al so suggested that we are
weakeni ng the standards when we did this and pointed to
the chart on Tip 20 in its opening coments to say
| ook, Qwest paid a mllion nine in 2003, and under the
new netrics, we would only be paying half a mllion
dollars. This goes back to one of the things | said in
my very opening statenent, which is it seens as though
the interest expressed by Public Counsel there is

sinply to extract noney from Qwest rather than to worry
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about whether the netrics are good, whether they
measure inportant things or incent good service.

| don't think that the difference in that
paynment schedul e for 2003 proves that the netrix are
weaker at all. It proves we would pay | ess noney, and
that's it. We explained in the hearing how having an
attainable nmetric can drive further service quality
because we have an incentive to neet it. An
unattainable netric doesn't incent you to neet it.

CHAIl RMOVAN SHOWALTER: Could | ask you a
guestion on the mechanics and how difficult it is or
isn't to swtch over to the new rules? | would have
assumed you are under the new rul es anyway.

MS. ANDERL: That's exactly right; we are.

We have to track our service quality under the SQPP
met hods and the rule nmethods to insure conpliance with
bot h st andards.

CHAIl RMOVAN SHOWALTER: On a rel ated aspect,
you asked for application or term nation as of Decenber
31st of |ast year.

MS. ANDERL: That's right.

CHAIl R\MOVAN SHOWALTER: If we were to grant
your petition in sonme formbut as of, let's say, July
1st instead of January 1st, for exanple, does that pose

any mechani cal or admnistrative difficulties?
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MS. ANDERL: Not really. Nothing that would
be i nsurnmountable. W track the service performance on
a nonthly basis. All of the netrics save, | think,
two, that | can think of, are on a nonthly basis.

Well, there is the installation within 90 days, but
not hi ng changes there.

|"mthinking there is one netric that rel ates
to trouble reports and how nmany consecutive nonths you
have greater than four out of 100 lines with trouble
reports in a particular wire center, and the SQPP
standard is you pay a penalty for nore than three
consecutive nonths, and the rule standard is that you
pay to have two consecutive nonths, and so to the
extent that the three or the two could be in overlap
where you would grant relief, that could be sonething
we woul d have to | ook at from an adm nistrative
standpoint, but | don't think it's anything that's
i nsur nount abl e, and we do track and nonitor our
performance so that if you were to grant effective
Decenmber 31st, we have performance results under the
new netrics, proposed netrics, beginning January 1,
2004, that would be able to be shown to establish the
new appropriate paynment anmounts. That concl udes ny
remar ks.

JUDGE WALLIS: | will acknow edge the arriva
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1 of M. O Rourke. |Is there anything further? It

2 appears there is not. W want to thank you all for

3 arriving today, for being with us, and the argunent is
4 adjourned and this matter is concl uded.

5 (Oral argunment adjourned at 3:15 p.m)
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