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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON

COWM SSI ON
WASHI NGTON UTI LI TI ES AND )
TRANSPORTATI ON COVM SSI ON, )
)
Conpl ai nant, )
)
VS. ) DOCKET NO. TO- 011472
) Vol ume XLI |
OLYMPI C PI PE LI NE COVPANY, ) Pages 5291 - 5359
I NC. , )
)
Respondent . )

A posthearing in the above natter was held on
July 18, 2002, at 1:35 p.m, at 1300 South Evergreen
Park Drive Southwest, O ynpia, Washington, before
Admi nistrative Law Judge C. ROBERT WALLI S.

Parties were present as foll ows:

WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by DONALD T. TROTTER and LI SA WATSON,
Assi stant Attorneys General, 1400 South Evergreen Park
Drive Sout hwest, Post O fice Box 40128, O ynpia,
Washi ngton 98504; tel ephone (360) 664-1189.

OLYMPI C PI PE LI NE COMPANY, |INC., by STEVEN C.
MARSHALL, Attorney at Law, Perkins Coie, 411 108th
Avenue Northeast, Suite 1800, Bell evue, Washi ngton
98004; tel ephone (425) 453-7314; WLLI AM H BEAVER,
Attorney at Law, Karr Tuttle Canpbell, 1201 Third
Avenue, Suite 2900, Seattle, Washington 98101;
t el ephone, (206) 224-8054.

Kathryn T. W/l son, CCR
Court Reporter
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TESORO REFI NI NG AND MARKETI NG COVPANY, by
ROBI N O. BRENA, Attorney at Law, Brena, Bell &
Clarkson, 310 K Street, Suite 601, Anchorage, Al aska
99501; tel ephone (907) 258-2000.

TOSCO CORPORATI ON, by EDWARD A. FI NKLEA
Attorney at Law, Energy Advocates, LLP, 526 Northwest
18t h Avenue, Portland, Oregon 97209; tel ephone (503)
721-9118.
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JUDGE WALLIS: Let's be on the record,
pl ease, for a posthearing conference in TO 011472.
This session is being held at O ynpia, Wshington, on
Thursday, July 18th of the year 2002. M nane is C
Robert Wallis and I'mthe adm nistrative |aw judge.
Let's take appearances at this time. One counsel for
each party indicate your nanme, the nane of any
associ ate who i s appearing today, and the name of the
client for whom you appear

MR, MARSHALL: |'m Steve Marshall for O ynpic
Pi pe Li ne Conpany, and with ne is Bill Beaver. He's
associated with another firm Karr Tuttle, and on the
[ine shoul d be Jeannie Mar and Bill Maurer, associates
of mne.

MR. BRENA: Good afternoon. Robin Brena on
behal f of Tesoro Refining and Marketi ng Conpany.

MR. FI NKLEA: Good afternoon. Ed Finklea on
behal f of Tosco Corporation

MR. TROTTER: Donald T. Trotter and Lisa
Wat son for Conmission staff.

JUDGE WALLIS: On our brief agenda for today,
the next itemis the status of the exhibit list. |
want to thank all the parties for the information
you' ve provided. We are in the process of devel oping

both a conplete exhibit list and a conplete set of
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docunents for the Conmi ssion's official file.

There are a couple of docunents for which we
are awaiting the delivery to us of a transcript so that
we can check, and there are a few other matters, but |
expect that a conpleted exhibit list will be available
for parties within the next couple of business days.
That is our goal, certainly.

A couple of itens relating to briefs. W
want to discuss the length of briefs, the issue of
proposed findi ngs and concl usi ons, and the outlines for
briefs. | would suggest that we start with the
qguestion of proposed findings and conclusions. One of
the parties inquired about this earlier in the
proceedi ng, and ny response at that tinme was that we
hadn't planned on nmandating that the parties provide
proposed findings and concl usi ons but that we thought
that it was often hel pful on reflection

I think ny current views are that it would be
very hel pful not just to the Conmi ssion but to the
parties to go through that exercise. |If you start by
i dentifying the findings and the conclusions that are
necessary for the Commission to find in your favor, to
support an order in your favor, and then go back and
draft your brief to highlight the findings and

concl usions that are necessary and denpbnstrate that
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they do, in fact, exist and support your position, then
nmy thinking is that you would be in a nuch better
position to organize and to present the material in
your briefs. | would like to hear the parties
comrents on this supposition of mine. M. Marshall?

MR, MARSHALL: | believe O ynpic was the
party that suggested that we make proposed findi ngs and
conclusions, so | think we concur with your
observations. The only thing | would add is that if
that takes away other parts of the page limtations
that we have, we might want to do that as a separate
i ssue.

MR. FINKLEA: My only disagreenent with
M. Marshall is that | thought Tosco was the one that
had suggested findings and conclusions. | have found
in other particularly very | engthy proceedi ngs that
findi ngs and conclusions are helpful. | have a simlar
concern about whether that is in addition to the brief
as far as the page limtation, but otherwise, if the
Commi ssion thinks it would be helpful, | agree with
your observation that | think in organi zing your
t houghts about a record this volunm nous that starting
with findings and conclusions is a helpful way to go
about it.

JUDGE WALLI S: M. Trotter?
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MR, TROTTER It's nmaybe not contrary but
it's a practical consideration. |In the past, |'ve
found it very challenging and difficult to draft
appropriate findings and conclusions. | think I m ght
tend to agree that it does help in the manner that you
suggested, but it is very tinme-consum ng, and in order
to do it right and getting the brief done on the tine
schedul e we've got is challenging enough. | don't
think I can do an adequate job on findings and
conclusions and wite a brief in the tine allotted. W
don't have the fleet of attorneys and |law firns,
multiple law firnms that other parties seemto be able
to command

So it's very mxed. | don't think it can be
acconplished within the tine limts we are talking
about here based on the resources that we are able to
bring to bear.

JUDGE WALLI'S: Would there be objection on
the part of any other parties if Staff were excused
fromthis requirenment?

MR. BRENA: Your Honor, | guess from ny
perspective, | would share the same concerns as Staff
has. | think that ultimately it's what's hel pful for
the Conmi ssion and what there is time to do, that's the

ri ght balance. |'ve been in cases where we've done it
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and |'ve been in cases where we haven't.

| think the question is one of how do you
access the factual nature of the proceeding. | don't
know how hel pful it's going to be to the Commission to
have three or four different sets of findings. | think
what people want to quote from the factual record they
want to establish is helpful to set forth at sone
point, but | think you can do that through exhibits and
ot her mechani sms other than this particular form

I guess | would like for all the parties to
have simlar requirenents. |'min the sane position as
M. Trotter is in in terms of available resources, and
if this is sonething we are going to do, then we should
all do it together or we shouldn't do it. If the
Conmi ssion wants it done, then |I'm happy to do it, but
the value of it doesn't |leap out at nme either

MR. TROTTER: |If the parties are inclined to
or you are inclined to ask the parties for findings, we
wi |l provide them and conclusions, we will provide
t hem

JUDGE WALLIS: | have to draw a distinction
bet ween the Commi ssion's use of the proposed findings
on the one hand and the role of proposed findings in
assisting the parties to structure their argunents on

the other hand. | have seen parties submt findings
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that the Conm ssion could pick up verbatimand use, and
|'ve seen parties who are not customarily in the role
of drafting findings for adm nistrative agencies
produce a work product that is not suitable.

The value, to ny mind, is in encouraging the
parties to begin their endeavors in posthearing process
by focusing on what the ultimte findings are, not the
recitations of testinony, which can be included in the
body of an order or which in some instances need not be
devel oped, but to look at what the ultimate findings
are that an agency would have to nmake in order to
sustain the view that you are supporting.

So while the task might be organizationally
challenging, | don't believe that it would necessarily
require a |l arge nunber of pages, certainly relative to
the scope of the briefs that we are tal ki ng about, or
that it would require a large allocation of tine,
agai n, conpared with the scope of the task that's
bef ore us.

MR, TROTTER: |In that regard, Your Honor, |
have seen in certainly other comm ssions sonetinmes the
entire order is paragraph after paragraph of findings
and conclusions, and | take it that's not what you had
in mnd. Perhaps we can accommpdate all parties

concerns expressed here by limting the nunber of



5299

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

findings and conclusions to 10 pages doubl e spaced in
the brief margin and font requirenents or sonething of
that sort. \Whatever you want to say in that 10 pages
for findings and conclusions is fair gane. | just
throw that out as a number for discussion. That m ght
ease ny concerns substantially.

So | amtorn. | guess we could | ook at sone
recent orders of the Conm ssion and gauge what you are
really | ooking for, assum ng that would be a nodel for
what you are looking for, and if that's it, then
perhaps we can do sonething that would be useful

JUDGE WALLIS: W would be |ooking for a
statenment of the ultimate findings and the |ega
concl usi ons and not necessarily findings on every
single fact that would go up to support the ultimte
conclusions. W would Iike to have citations to the
record for the proposed findings of fact and to | ega
authority, whether statutory or case law, for proposed
conclusions of law, and those again, | assune, that
parties would be providing at they draft the order for
the statenments of fact and the citations of authority
that appear in the briefs.

MR BRENA: If there is a page limt, and it
woul d be very hel pful for nme to have a sanple to work

from This is what we have in mnd so that all the
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parties have the sane concept in mnd when we are
drafting.

I woul d again distinguish if the Comm ssion
finds benefit in us doing this exercise, then |I'm happy
to doit. | feel less conpelled to do it for ny
benefit for the purpose of organizing what | would |ike
to say in ny brief. | know what | would like to say in
my brief and how | would like to present it in ny head.
So to nme, to the degree it's an organizing tool for
parties, it is not a typical organizing tool that | use
personally, and it would be of mniml value for nme to
use it that way, but if the Comm ssion could get sone
benefit out of it and if | could get a clear sanple of
what you have in mnd, then | would be happy to do it,
and | think a page limt is a real good idea on it.

MR, FINKLEA: | concur with the page limt
idea. M sense fromprevious orders is that in
Commi ssion orders that it nay be as little as two or
three pages single space that are actual findings of
fact, even on this volum nous of a record.

MR. BRENA: |f you are looking for ultimte
conclusions and ultimte findings of fact, then it
woul d be hard for ne to i magine that running 10 pages.

JUDGE WALLIS: That is nmy concept as well

MR, BRENA: | would favor a five-page |imt



5301

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

or three-page limt, actually.

JUDGE WALLIS: M. Marshall?

MR. MARSHALL: |'ve |ooked at a nunber of
findi ngs and conclusions that the Conmm ssion has issued
over the years. | don't think that any of us are
t hi nki ng of goi ng beyond 10 pages in what we present.

I would hate to have an artificial linit because the
record is fairly vol um nous.

In particular, we have a couple of unique
i ssues here. First, we are dealing with the first
contested oil pipeline case ever. Second, we are
dealing with two di fferent kinds of nethodol ogi es, and
we have to discuss that, which is unique. Most of the
time, you don't have to deci de methodol ogi es. For that
reason alone, | think that we need a little nore
latitude in terns of findings of fact and concl usions
here than we would in a standard el ectric power,
natural gas, or telephone conpany case. W are com ng
in and you are using a format that's been used over and
over.

So | don't disagree with the 10-page limt.
If parties want to submit fewer pages, then do it, and
if we can subnmit fewer pages, then shorter is always
better, but sonetinmes you have to be able to cover and

have the opportunity to cover the facts and the
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concl usions that are necessary.

JUDGE WALLIS: It is sonmetines a difficult
bal anci ng act, and | would certainly share your
observation that it is often harder and often produces
a better product to have sonething shorter rather than
| onger, which is a good segue into the length-of-briefs
di scussi on.

What are parties' thoughts on |ength of
briefs? M. Mrshall, you submitted a filing
requesting that the Conpany be allowed to use the tota
nunber of pages of all other parties conbined in
presenting its argunents.

MR. MARSHALL: Correct. W find ourselves,
A ynpic, in the unusual position of having three other
parties that basically take the sane overall end result
position with sonme nminor differences, all of which are
not good for Aynpic, and A ynpic taking the position
that it's quite to the opposite. There is a very clear
di stinction between the party with the burden of proof
and the parties in opposition to Aynpic's rate
request. So in that regard, we cited the practice on
oral argunment of having an equal amount of tine to
present the argunent when all the evidence is in to a
court.

We have a very strong concern about just
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procedural due process and being able to respond to the
multiple facts that has been adduced i n advance by
Tosco, Tesoro, and Staff. They are not all aligned,
and |I'mnot arguing that they have to combine their
briefs and submit one. But at the sane tine, O ynpic
has to respond to each of the allegations, and we gave
one exanple of the issue of throughput. There are nany
ot her exanples where we will not only have to address
our position and support our position, but we will have
to advance the reasons why the positions of the other
parti es should not be adopted.

So we bear not only the burden of proof, but
we bear the burden of response to three parties that
have taken different positions, all of which, by the
way, would not be good for AQynpic. It would be nice
if we could have sone friendly briefing on the other
side to hel p shore up sonme of the positions we would
have.

We took the position in our notion that we
shoul d have an equal nunber of pages conbined to all
I don't think we would use that. COCbviously, we are
going to be judicious in the page linmtation and not
try to overwhel mthe Conm ssion. W understand that
for argunents to be read, they have to be fairly

conpact and conci se, but at the same tine, we don't
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want to be at a disadvantage of being able to fully
respond to what our burden is and to the argunents
bei ng made by those in opposition to O ynpic.

I would note that we did receive a reply from
Staff on that, which cited the Washi ngton
Admi nistrative Code limtation of 60 pages, but it
didn't go on to quote the rest of the WAC, which said
it was to the discretion of the administrative |aw
judge for good cause shown, the presiding judge, to
al l ow additional pages. W think we've met that burden
of showi ng good cause. W think we have a procedura
due process, a significant procedural due process
guesti on.

And we al so added as an aside that the
testimony of M. Brown, which was, by the way, 62 pages
Il ong, read very nmuch like a brief already. If they
were to submit that as a brief, | suspect that that
coul d probably stand as a stand-alone brief in this
case. So we are already down in terns of trying to
respond to all of that argunmentation that's been made,
all the briefing and all the citation to authority and
citation to other witnesses that M. Brown has already
done in his brief.

Staff suggested we shoul d have objected to

that testinony. | don't think it's proper to object.
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I think all the parties have cited in sonme cases this
was extraordinary, but nowis the tine for us to say
that this did operate much like a brief, and we do need
to respond not with a 60-page limtation as every other
party but with a limtation that allows us to have an
equal opportunity to respond to the argunents advanced
by the other side.

JUDGE WALLI'S: How many pages do you think
t hat the Conpany needs in order to present its
argunents tersely but conpletely?

MR. MARSHALL: Abraham Lincoln was once asked
how | ong were his legs, and he gave the reply, they are
| ong enough to reach the ground. | think it depends on
how many pages the other side, Tosco, Tesoro, Staff
has, and if they are under 60 pages --

JUDGE WALLI'S:  You understand that the briefs
wi |l be sinultaneous.

MR. MARSHALL: Correct, but | think it does
go to how many pages they have to respond. |If they
have 60 pages each, 180 pages total, then we don't plan
to use 180 pages. | think we can probably do that in
just double one of theirs at 120 pages, and | think
that thereto, we will be m ndful of the need to be
conci se, and we don't propose to take nore than we

actual ly need to.
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We are not going to go on at |ength, be
redundant. We will be concise, but | do think we will
have to respond to nultiple argunents that are
different fromeach of the other parties that have been
advanced already, and I know the briefs will be
si mul t aneous, but the basic outlines and the issues are
very clear on everything fromthroughput to ngjor
mai nt enance costs to capital structure. All those
things are already there, and we do have to respond to
each. Each of the cost of capital w tnesses, we have
to respond to three. Each of the other parties have to
respond to just one.

MR. TROTTER: | filed the answer, and | would
like to take the first chance at it, but it's your
di scretion, Your Honor.

JUDGE WALLIS: M. Trotter?

MR. TROTTER: First of all, the Conpany has

had a chance to respond. |It's called rebuttal, and --
JUDGE WALLIS: I'msorry. My | interpret
you just for a monent? M. Marshall, do you have any

citation of authority to any court or administrative
agency that adopts the view you are advanci ng.

MR, MARSHALL: In terns of having equa
nunber of pages for briefing? W cited the one

appel l ate court rule on argunent, and frankly, we just
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didn't have the tinme to | ook up other citations, but I
think for good cause shown, you as the administrative
| aw judge can |l ook at the situation here and all ow
O ynpi ¢ additional pages of briefing.

JUDGE WALLIS: | apol ogize, M. Trotter

MR, TROTTER: The Conpany has al ready had one
opportunity to respond, particularly to M. Brown's
written testinmony. It was called rebuttal, and they
filed lots of it, and they sponsored 13 witnesses in
rebutt al

Secondly, the notion that we don't have to
respond to Tesoro and Tosco's cases on throughput is
just plain wong. | cannot see how we cannot brief our
case to the Comm ssion and address only the Conpany's
case on throughput. We would not be serving the
Conmmi ssion well in that regard, and we woul d not be
serving our own interests in that regard

We have to address the sane issues covered by
the other parties as Aynpic does. That's not a
distinction. W are going to be doing the sane thing.
The rul e does tal k about good cause shown. |In court, |
haven't seen one yet where you get much nore than the
rule requires and maybe an additional 10 pages, but
they are very tough, and as we cite, the applicable

court rule, if they are going to anal ogi ze on court
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rules, is the rules on briefs, and all parties get the
same nunber of pages, so they cite the wong rule and
then don't recognize the proper application of the
right rule by anal ogy.

A 60-page limtation is difficult. Granted,
we are just starting to do our drafting, but just
| ooki ng ahead, it's going to be tough, and we are going
to have to make choices on the argunents we enphasize
and the ones we don't, and the Conpany needs to do the
same, but we are all covering the sane issues, and the
notion that only the Conpany has to respond to three
other parties is just flat wong.

JUDGE WALLIS: M. Brena?

MR. BRENA: Thank you, Your Honor. First, we
have had nore witnesses to respond to than any party
but Tosco. The Conpany has put on 13 or 14 witnesses
in rebuttal plus those witnesses in direct, Staff's
Wi tness and Tosco's witness, so | guess in terns of who
needs to respond to the bulk, | guess the intervenors
have to respond to the bulk of the hearing record.

There is nothing unusual about this case or
about A ynpic's procedural position in it, and there is
no procedural due process inplications whatsoever in
requiring all the parties to have the sane briefing

limts. They cite the rule for appellate procedure,
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11. 48, and say they didn't have tine to do further
research. That is a rule that goes to oral argunent,
and oral argunment has quite different inplications
than briefing does.

The rule with regard to briefing is right
next to that rule. It's RAP 10.4(b), and it provides
each party have 50 pages in opening and 25 pages in
reply. That is the standard for appellate practice in
this state and that is allotted to each party, and that
reflects that each party has to do a conplete brief.

In oral argunments sonetines, if the parties
di vide up evenly on sides, you can kind of parse out
different types of arguments and present them together
In briefing, you do not have that option. W are not
filing a joint brief with Tosco or Staff, and, in fact,
our position is different than Staff on the test year
the capital structure, the rate of return on equity,

t he debt cost, Bayview, whether it's end of period or
average, the treatnent of one-tine expenses, and
t hr oughput .

| realize it's convenient for Aynpic to
group us all together, but as Staff needs to respond to
us, we need to respond to Staff with regard to -- well
I"'mtrying to think. | think that we end up in the

same place with regard to starting rate base and
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deferred return, but with regard to perhaps every other
issue in this proceeding, we are at slightly different

positions than Staff, and those differences need to be
bri efed and expl ai ned and under st ood.

Because they are the conpany with the burden
of proof, that isn't a basis to give themtw ce as nany
pages in the brief as any other party, and that isn't
my understanding that this Comm ssion does it. The
rel evant point I think is the one that you nmade. How
many pages do you need, and that sanme question is
rel evant to every party, and whatever that rel evant
nunber of pages is should be the sanme for every party
because every party has to cover every issue.

It's hard for me to i nagi ne a procedura
due- process argunent, basically, which says that the
procedural due-process rights are conproni sed when they
are allowed 60 pages before this Comr ssion, but when
this case goes up on appeal, it will only be all owed
50, and there is no doubt how the appellate courts will
respond to the briefing requirements. So this is
anot her attenpt to gain, | believe, a procedura
advantage in this case, and we have been way far behind
in procedure since the filing of a new case on rebutta
that was huge, dwarfed their direct case and changed

it, and we've been trying to catch up with that ever
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since, so | don't think that the procedural equities
wei gh the way they suggest they do in this proceeding.

There is nothing unique about M. Brown's
testimony. He is a regulatory policy expert. He's
al so an attorney. He derived regulatory policy from
the cases that he knew and were famliar with and
advanced themin his testinobny. So did the w tnesses
for Oympic. So there is nothing -- you don't have
regul atory policy experts that don't refer to | ega
authorities for the basis for those policies, and your
regul atory policy expert need be famliar with that.
Wtness Smith certainly did that extensively
as did their capital structure and rate-of-return
person.

So | guess to ne the issue is how many pages
are appropriate for each party to have to properly
state its position before the Commission in this case.
If there is just cause for deviation fromthe nornal
page limts, | would suggest that that cause applies
across the board to all the parties and that briefing
shoul dn't becone a procedural maneuvering device to
gi ve one party a procedural advantage over another
Qur positions are unique, and | have to brief
everything, and if sonme of those points coincide with

Staff or Tosco, so be it. It makes it easier for
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A ynpic to respond, not harder. To the degree they are
different though, | think if you want to do sonething
like -- this to nme goes to what page limt should be to
applied to reply, if any, and what page limt should be
applied to the briefing. It should not be a
justification for disparate treatnent of the parties
appearing before the Comm ssion. Thank you.

MR, FINKLEA: | can't disagree with either
Staff or Tesoro on nost of the observations. W have
i ncreasi ngly proceedi ngs before the Conm ssion where
there are very nmany nore parties that are in this case.
If autility were to start -- if there are 10 parties
and there is a 50 page limt and the utility gets 500,
then it goes to an extrene that's not going to serve
the Commission's interest.

I can conceive of a slight difference in page
limts on reply briefs nore so than on opening briefs.
It seens to ne we all have basically the same burden in
trying to tell our stories to the Conmm ssion for al
the reasons that M. Trotter and M. Brena just
articulated. |If on reply there was naybe a 10-page
di fference between the Conpany and the Staff and
Intervenors, | wouldn't find that offensive, but I
think otherwise, to set a 60-page limt or something in

that range and replies in the 25 to 30 range is



5313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

probably going to serve us all well. It will probably
take us longer to wite a 60-page brief than 120, but
it would also help the Conmm ssion nore to have very
succinct briefs in what is very obviously a very
vol um nous record.

JUDGE WALLIS: M. Finklea broke the ice in
terms of specific nunbers. Wat do other parties
suggest? M. Trotter?

MR. TROTTER: What was your recommendation?

MR. FINKLEA: 60 for openings and 30 for
replies.

MR, TROTTER: That's satisfactory to Staff.

I was thinking 20 for replies, but 30 is fine.
Renenber, we have one week to do it.

JUDGE WALLIS: Keeping in mnd that the
pur pose of answering briefs is to deal with matters
rai sed by others that the original opening brief did
not deal with, perhaps even a | ower number woul d nmake
them nore focused on that purpose. M. Brena?

MR, BRENA: | think that there has got to be
a conprom se on all of the parties on what's sufficient
for an opening brief. [|'ve heard O ynpic say 120
pages. |'ve heard 60 pages, so whatever it is, we'l
conply with it, and it ought to be the sane for all the

parti es.
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I would reinforce the thought that reply
should really be reply, and | would just note that the
appellate practice in this state is 50 pages and 25 for
reply, and so 60 pages for initial and 20 or 25 for
reply would seemto be appropriate. | could see if a
conprom se need be struck naybe allowi ng 70 pages or 75
pages for all the parties on opening, but | agree with
the concept to keep reply tight.

JUDGE WALLIS: M. Marshall, did that
di scussion help you quantify the Conpany's need?

MR, MARSHALL: Again, our position is that
whatever the linitation would be for each of the
parties on the other side that we have additional pages
because of the circunmstances facing Aynpic, and if |
m ght just respond to the argunents made by M. Brena,
M. Finklea, and M. Trotter

I think just on the argument on pages, we've
seen what we are going to see in the briefs. That is,
O ynpic gets to state its position, and then the sane
parties in opposition come in and they nake different
argunents, but they are basically the same end result:
Don't give Oynpic anything nore. W have to respond
to each of those argunents, and that's what's going to
happen in the brief.

When M. Brena said, Well, we have
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differences with Staff. They aren't going to dwell on
the differences with Staff, and we know that A ynpic is
going to be the only party here, based on what we've
seen so far, that's going to be recommending to the
Commi ssion to adopt the nethodol ogy used for interstate
rates. So the starting rate base, the deferred return,
the parents capital structure, all of those are going
to be issues that the other side, all three parties,
are not going to take issue with each other for which
we bear a significant burden for going forward and
provi ng that.

When we filed in October of 2001 for a
petition for an order clarifying the methodol ogy to be
applied, it was our hope we could get that separated
out and done so we would all know which standard we
were going to be using, and | think if that had been
done, we night be tal ki ng about sonething different
here in terms of briefing, but it wasn't. The order
was i n Novernber that we decide the nethodol ogy issue in
the context of this adjudicative proceedi ng, and again,
we are the only party that has taken the position that
the interstate rates ought to be set in accordance with
FERC, and the intrastate rates ought to be parallel to
that on a cost-of-service basis.

| don't think that M. Brena and M. Finklea
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are going to take great issue with what Staff is doing
on throughput or anything else. They certainly didn't
address harsh questions on cross-exani nation to Staff
wi tnesses in those areas, and | don't think if they had
to make choices on the briefing pages they are going to
spend nuch tine trying to address those relatively
m nor differences. \When it cones right down to it, the
end result, Staff, Tosco, and Tesoro is pretty nuch the
sane.
So | think we do have a unique situation here
with an oil pipeline case for the first tine, a
nmet hodol ogy i ssue being raised for the first tine.
There is one party taking one position. The other
three parties are taking another position, and we have
to address in a very significant way each of those
ot her argunments. They do have a choice of ignoring.
If M. Brena wants to take on Staff on why they cane up
wi th throughput, he can rely on Aynmpic to do that.
Oynpic will make the argunents about whether Staff's
108 mllion barrels per year is a good figure to use.
So | think if you look at the underlying
structure of the argunents and the positions and the
facts and witnesses advanced so far by the parties,
A ynpic stands on one side and the other three parties

stand on the other. By the way, people keep addi ng up
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witnesses. | just added it up. We had 11 witnesses
versus nine in the proceedi ngs we just went through
here, so it's not a significant difference in terns of
nunbers of witnesses that we've had versus the other
si de.

But we do have basically a fundanental
procedural issue here on do we get to advance the
argunments that we need to and support the methodol ogy
that we believe is appropriate and use of all the facts
and refute the argunents nmade by each of the other
three parties. | don't think we can do that -- | know
we can't do that with the sane page limtation that the
ot her parties have. | think they can do it with a
60-page limt.

JUDGE WALLIS: Are you any better able,
following the discussion, to identify what you think is
an appropriate page limt for your presentation? That
is, what do you need, in your belief? Irrespective of
what the other parties have, what does the Conpany
believe that it needs?

MR, MARSHALL: | think the other parties
suggesti on of 60 pages for each of the other parties is
not an unreasonable position. As | said before and
will repeat that if they do have that, 120 pages woul d

be the amount that | think would be sufficient for us
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to be able to respond to the various argunents and
facts advanced during the proceeding.

I think we may be able to do it for |ess, but
| think at this time, until we actually sit down with
the record and | ook at the nethodol ogy issues in nore
detail, for us to suggest a |ower page |limt would be
unnecessary and a restriction. W wll try, and
frankly believe that Staff and Tosco and Tesoro would
try to shorten up their briefing if they could do. |
see the page limtation as exactly that, a limtation,
but not a floor, and we woul d consi der a page
limtation to be just that too, not a floor

MR. BRENA: May | briefly conmment?

JUDGE WALLIS: M. Brena?

MR. BRENA: | think the issue is is what's an
appropriate nunber of pages for this case. | don't
think that that issue should properly be resolved by
saying they got this many pages; we should get that
many pages. | think the issue is it is a case of first
i mpression. There will be issues with regard to
whet her FERC net hodol ogy, which will need to be briefed
by all the parties here, and there is nothing that any
party will brief here that | don't need to brief too.

| think that's the point. This isn't like

oral argunent. | need to brief every single thing that



5319

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

supports our case as do they. | don't have the option
of not briefing sonething and |eaving it and relying
upon another party. So if 120 pages, |'ve never heard
of a page limt anywhere approaching that. 1've heard
in the Trans Al aska Pipeline case, which is the nost
significant single pipeline, supplies 10 percent of the
total crude supply to our domestic refinery industry,
we didn't have page limts |ike that.

So if there is good cause to add additiona
pages, that sane good cause applies to all parties and
not just Oynpic, and if that is 75 pages, let it be 75
pages, but | disagree with the very concept of putting
it inrelation to other parties who have the sane
obligation to brief every issue.

JUDGE WALLIS: Anything further?

MR, TROTTER: | just echo those comments. |
think the Conpany needs to focus on what do they need
to file their opening brief, and whether Staff has X
pages or Y pages shouldn't change that. What
objectively do you need to get the job done? | would
i ke nore pages, but if everyone is going to be fair
about it, then we will be fair about it too, but we
will get the job done in 60 pages, and the Conpany can
do the sane.

MR, BRENA: | would be happy with 75 and 25
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if the circunstances of this case if Your Honor thinks
merits an extension of that rule.

JUDGE WALLIS: | want to rem nd parties that
our rules do prescribe a format for briefs and a
m ni mum font size. Certainly kinds of fonts are
permtted, mninmmnmargins, the size of footnotes. W
have had very resourceful attorneys in the past, and
when we establish a page linitation, we do it with
reference to the format requirements. M preference
woul d be to reserve a ruling on these matters and to
serve an order tonorrow that establishes the results of
our di scussion.

I would Iike to share with you now that ny
thinking -- and I would like to go back and | ook at
docunents relating to the record -- ny thinking would
be to set a page lintation of 70 pages, excl uding
tables that within the format requirenents exceed
one-hal f page and excluding a statenent of proposed
findings and conclusions and that the parties have an
addi tional 10 pages for findings, conclusions, and
t abl es.

MR. BRENA: Tabl es and statenment and
conclusions are all grouped to 107

JUDGE WALLIS: They need not be physically

grouped, but my concept is that that would provide a
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total of 80 pages and that parties could include tables
in the text, if you wish. That, | think, would give
parties flexibility to organi ze your response and
bel i eve space to include everything.

MR, BRENA: Let ne just ask, is the drafting
style -- sonething that | would like to do is attach in
the body of the text, for exanple, have an end note
where in a particular conversation | refer to the
citations in the record and put parentheticals in with
regard to what that is and put that in sonme sort of
formand do that by section by substantive section so
that a decision-naker can just | ook to the section with
regard to throughput and see the rel evant transcript
cites that we are relying upon for our argunment and
that we think should be considered. That would be
within the concept of tables or within the concept of
the findings of fact under your page linit concept;
right?

JUDGE WALLIS: So long as the total is 80,
and if you elect to do that, the total of your
findi ngs, conclusions, and tables doesn't exceed 10.

MR. MARSHALL: May we see an exanple of that?
Because if that format woul d be used, just because you
have to have parentheticals in reference to a

transcript --
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JUDGE WALLIS: Let nme say that nmy own
preference, based on ny research style and ny reading
style, would be to have foot notes rather than end
notes, and parties, if you are citing to a page in the
transcript, you need not use a note but may nerely put
a parenthetical and cite to TR-2786, Line 23, and that
woul d provide the citation that we need when we are
checki ng and verifying and woul d take up | ess space in
the brief.

MR, BRENA: When we are discussing tables,
just so | know that we are using the comopn term here
what ki nds of tables are we discussing?

JUDGE WALLIS: Any tabular that is matrix
styl e presentation.

MR, BRENA: That wouldn't be incorporated in
the body of the brief.

JUDGE WALLIS: That could be incorporated in
t he body of the brief or not, as you choose.

MR, TROTTER: Can | ask a coupl e of
clarifying questions here?

JUDGE WALLIS: M. Trotter?

MR. TROTTER: Your preference is for
citations to the record to be contained in footnotes?

JUDGE WALLIS: My preference woul d be for

citations to the record to be contained in the body.
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MR. TROTTER: And footnotes would contain
what ?

JUDGE WALLIS: Footnotes woul d contain
parentheticals, citations to |l egal authority. It could
be either place. If you wish to expand upon authority,
you could do that in a footnote.

MR. TROTTER: Just so | understand M. Brena,
if | could pose it to himdirectly, | think what you
described is for your end note concept would be actua
portions of the record, like a |arge quote or sonething
like that that you would not put in the body of the
brief but reserve to an end note.

MR. BRENA: Like for exanple, for a certain
proposition, we would state the proposition and have a
footnote and have 30 cites to the transcript with
parentheticals that would be Iike a stream of
transcript cites.

JUDGE WALLIS: That would be appropriate for
a footnote.

MR, MARSHALL: If we could see an exanpl e,
and | think | understand what M. Brena is talking
about, but I'mnot sure that | do.

JUDGE WALLIS: | think what we are focusing
in on, and M. Brena, please tell ne if I'moverly

optimstic in nmy perceptions, is that we would not use
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end notes but woul d use text and footnotes, and the
parti es would have the opportunity to use those as they
choose.

MR. BRENA: My comments weren't to use end
notes versus footnotes. M comments were intended in
order to how do you get your arns around this
vol um nous record, and the way that we do we've done
it, that we've done it traditionally, is string cites
to the transcript that support particul ar positions and
sonetinmes contain parenthetical and sonetinmes contain
quoted material, and that could be a couple of pages
long for a particular proposition.

So | was just trying to figure out where that
fit into the tables or statements or body, sort of how
to treat that within the concept. It sounds as though
it could fit into any one of the three places, but we
will certainly adopt your preference for footnotes
versus end notes.

MR, MARSHALL: Again, my question is just to
see an exanple of this so we understand what this
concept is. | hear it, but I'"'mnot sure that |
understand what that nmight be. If it's a way of saving
space because you don't have to have a closing
parent hetical and anot her opening parenthetical so you

can have a string, that nay be what Tesoro is | ooking
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to do. | don't know, but it would be very helpful to
have at | east an exanple of that so we all understand
what the concept is that's being advanced by Tesoro.

MR. TROTTER:  Your Honor, ny understanding is
all he's referring to would be a footnote that has a
transcript, reference, witness reference, and perhaps a
quote, and there m ght be several of those to the
extent, several of them consistently support the sane
position. That's all 1've heard himsay. |If he can
confirmor deny that.

MR. BRENA: That's correct.

MR. TROTTER: The second issue | had, Your
Honor, as you may recall, we filed a single-page
docunent in our surrebuttal or supplenmental direct
updating the kilowatt-hour rates for O ynpic based on a
recent settlenent in an electric utility rate case, and
we didn't track that through our entire pro forma
restated statement; although, | think there is
sufficient information there for the Conm ssion to do
t hat .

We would, and | think this is typical
al though I haven't checked, but | recall in the past
that someti nes an appendi x m ght contain the parties
final pro forma and restated actual exhibit, not four

versions or four cases but their final case, but that
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m ght exceed the 10-page |linmt that you' ve set, so

was wondering if the parties could agree that a single
pro forma restated actual -type portrayal could be
supplied to the accounting advi ser for the Comm ssion
to see what we think the nunbers are and how they fit
all the way down to the | ast penny.

JUDGE WALLIS: |Is that not sonething that you
woul d plan to include in your brief itself?

MR. TROTTER: | think we would include in
that di scussion of each adjustnment, we would perhaps
have a revenue anmobunt or an expense anmount that m ght
not di scuss taxes and rate base and depreciation and
every single nunber that m ght be associated with that.
That woul d be shown in the main exhibit. So it would
be best, | think, portrayed in the detail that would
satisfy soneone trying to get all the nunbers together
The best way to do that is the type of exhibit that
M. Kol bo sponsored, and | think that's sinply nore
than 10 pages.

On bal ance, we can live with the record |ike
it is, but I think it will nake nore work for the
Conmi ssion in pulling all those numbers and putting
themtogether. So | do this as an efficiency nove for
t he Conmmi ssion, because there is a |ot of tracking

t hrough of tax effects and so on that m ght not be
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i ncluded in the body of the brief.

MR. BRENA: |'m concerned about where that
goes. W intended to sunmarize our ultimate position
and have sonme sort of summary. |'m concerned that that
may open the door to a new cost-of-service run, and
hope that isn't what Staff is suggesting. | hope it's
a sumuary statement of its ultimte recommendati ons.

We intended to that in the conclusion and is
recommendati ons portion

| think that M. Trotter is correct that that
woul d be hel pful for a party to finally kind of
sumrari ze their position. That would be hel pful for
t he Conmi ssion, but | would be |oathe to take that
outside of these page limts that we' ve established
al ready or that we are thinking about.

JUDGE WALLIS: O her thoughts?

MR. MARSHALL: We have a similar concern with
having a nul tipl e-page exhibit that summarizes all of
Staff's case. They ought to be able to do it in their
brief without an additional exhibit with additiona
pages.

Agai n, for Your Honor's consideration on the
page limtation for Aynpic, we are the party that
bears the burden of proof. W are distinct, and we are

going to hear that fromeach of the parties. They are
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going to be united on that legal issue right at the

very beginning of their briefs, and we are going to

have to respond, and we bear a burden, and therefore,
we need to have for good cause shown, and we believe
we've shown it, and we need the additional pages. |

woul d object to Staff having additional pages.

MR, TROTTER:. We will just withdraw the
request.

JUDGE WALLIS: Very wel |

MR, BRENA: Your Honor did not suggest
anything with regard to the reply brief.

JUDGE WALLIS: My preference would be to see
those at a minimumlength with the expectation that the
parties through the course of the proceedi ng and
devel opnent of issues |list or outlines can anticipate
what others are going to say. The purpose of the
answering briefs is not to restate what's in your
opening brief but to respond to argunents that you did
not antici pate.

In accordance with the suggestions of the
parties, ny thinking at this time would be 15-page
[imtation, recognizing that parties only have a week
to anal yze and respond, with an additional 10 pages for
the Conpany. | would be interested in parties' views

on whether that would be sufficient for your needs.
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MR, BRENA: Your Honor, in this dynamc, |
will not restate ny argunents with regard to equa
treatment of all the parties. The appellate rules
provide for that. Even though they have the burden,
guess | would ask for 20 pages in that context to close
t hat gap.

MR, TROTTER: Your Honor, notw thstanding the
Conmpany's coments of Staff and Intervenors being in
the sane position, we will be need to respond both to
the Conpany and to Tesoro and Tosco, so we w |l support
the Conpany getting nore, but | think 15 is probably on
the short side, so we would support 20 for Staff and
I ntervenors.

MR, FINKLEA: | do think that 15 is going to
be awful tight. Even though |I do think that given the
| ess would be nore if we could do it, given the nunber
of issues, 20 and 30, we could support.

JUDGE WALLIS: M. Marshall?

MR, MARSHALL: 15 pages for Staff and
I ntervenors each totals 45 pages. 20 for each totals
60 pages. | think 60 pages of response, and | think we
have to be realistic, will be focused 80 to 90 percent
on Aynpic, puts us at a distinct di sadvant age.
think we've had enough testinony already that a tota

of 45 pages to Staff and Intervenors is nore than
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adequat e.

Every argunment that can be advanced | believe
has probably been advanced. | can't conceive of very
many surprising argunments that the parties will now

conme up with that they have not already used in
cross-exanination or their answering testinony. So
woul d concur with Your Honor to at least limt Staff
and Intervenors to a total of 45 pages in their
rebuttal

Wth additional pages for Aynpic, | think we
could live with an additional 10 pages on rebuttal
For the reasons | stated, | think we are all going to
have to anticipate in the opening briefs the argunents
t hat have al ready been nade and the testinony already
recei ved.

MR. BRENA:  Your Honor, | would note that in
the appellate rules for briefing practice, it allows
25, and | think what the Intervenors and Staff have
said is they can live with 20, which is |less than
anticipated within the appellate rules. | think an
anount bel ow that hanstrings us.

JUDGE WALLI'S: My suggestion -- again, this
is subject to confirmation in an order tonorrow --
woul d be for 20 pages to Staff and Intervenors and 30

pages for the Conpany.
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Let's turn now to outlines. The
communi cations on this topic have been com ng in over
the past day or so, and is it my understanding that
Tesoro, Staff, and Tosco are confortable with a single
pr oposal

MR. BRENA: Yes, Your Honor, as nmodified in
certain ways.

JUDGE WALLIS: Yes.

MR. FI NKLEA: That's basically correct. The
one issue that we had suggested in our outline that
didn't nake the consolidated outline is within
t hroughput, and this is a way to get to a broader issue
as well. Wthin throughput, our recomendati on
i ncl udes an adj ustnment nmechanism Tesoro and Staff's
does not. Do you need to specify whether you are going
to address adjustnment nechanisns or just say
t hroughput, and then within throughput, you either
suggest the specific nunmber or suggest an adjustnent
mechani sm

JUDGE WALLIS: Very well

MR, BRENA: Your Honor, if you would like for
me to address the basic structure of that proposal, I'm
prepared to.

JUDGE WALLIS: Very well; M. Brena?

MR, MARSHALL: Your Honor, because again,
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A ynpic has the burden of proof, we would like to be
heard first on the outline of the briefing, and there
is a further reason. The deadline for filing outlines
was June 13th per the 11th Suppl enental Order
Paragraph 10. Tesoro and Tosco did not neet that

deadl ine, and their recommendations on the structure of
the briefing should be disregarded, and the coments
here today cone far in the ganme, but | would like to
poi nt out one other thing fromthat sane order, the
11t h Suppl enental Order, Paragraph 10. Regarding the
outline for the briefing, it was stated, quote, It is
not necessary for all parties to concur that an issue
exists. If one party wishes to address a matter, it
may do so, and the issue should be in the outline,

cl osed quote.

What we have here, | think, is a good exanple
of what O ynpic was saying earlier, which is Tosco,
Tesoro, and Staff have one very different view of the
case and how to present the case on briefing than
Oynpic. Oynpic would |like to use its outline and its
structure for the briefing. Mich of Tesoro's briefing
outline is argunmentative. It places a different
enphasis on different matters at different places in
the briefing than O ynmpic would |ike to do, and agai n,

I think they are out of tinme for having submitted this.
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Qur brief outline, | believe, enables A ynpic
to fairly present its case in the way in which it would
like to present it. The agreed briefing by Staff and
Intervenors does not. It puts us in a straitjacket.
Does not allow us to nmake the argunents in the manner
and the order and with the enphasis and with the
headi ngs that we woul d choose to use.

So | strenuously object to Tesoro and Tosco
being able to speak to this issue at all. Cbviously,
if Staff wants to subnmit an outline and other parties
want to followit, that's to their discretion, but | do
think that the 11th Suppl emental Order nakes it clear
that if Aynpic has issues it wishes to address in the
outline and the format it wi shes to address, it should
be able to do that without having to be forced into the
same format that the Staff and | ntervenors now
apparently have agreed on.

JUDCGE WALLIS: Thank you, M. Mrshall

MR, TROTTER: Just briefly, Your Honor, | do
believe that your last notice did prevent parties to
conment on the status of the outlines, and those
comments needed to be filed by yesterday at two
o' cl ock, and Tesoro and Tosco filed consistent
t herewi t h.

| don't view the Tesoro outline as nodified
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1 to be a straitjacket. Rather, it has broader

2 categories than the Conpany's, and therefore, pernits
3 argunments, | think, within that structure. So | think
4 t he Conpany's outline is actually the straitjacket

5 because it does present a very slanted view of the

6 case. There is no place on their outline for

7 di scussi on of just depreciated original cost

8 nmet hodol ogy. It is nowhere to be found on their list;
9 whereas, Tesoro has a nodified [ist but have the DOC
10 net hodol ogy and FERC net hodol ogy set forth, and parties
11 can use what ever subcategories they want. | thought
12 the focus of our task here was to get the parties'

13 briefing on a fairly consistent organizationa

14 structure so that the Comm ssion when they wanted to
15 see what the parties have to say about DOC, for

16 exanple, they could find that in a consistent place in
17 the briefs.

18 In addition, the Conpany has set forth eight
19 | egal issues here, | think all of which could be
20 subsumed under just, fair, sufficient, and reasonable
21 rates category, but nore to the point, Staff, for
22 exanpl e, may not have any interest in talking about
23 sone of these issues at this point. They may reply to
24 see what the Conpany makes of them but having said

25 that, M. Mrshall did quote the Order correctly about
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parties wi shing to address an issue that they should be
able to do that. | don't think this was intended to be
alimtation, but | do view the Tesoro as-nodified
format to be nore flexible than the Conmpany's, and it

at least permts us to brief DOC, which is not

perm tted under the Conpany's proposal

MR, MARSHALL: May | speak to that issue of
t he net hodol ogy?

JUDGE WALLIS: Let's here M. Brena in
response first.

MR, BRENA: Your Honor, | agree with the
principles that M. Mrshall has set forth, that every
party shoul d have an opportunity to brief whatever
their position is within the context of the outline
that is ultimtely adopted.

First, let ne point out what the
nodi fications are to Tesoro's outline, where the
current status of it is. Looking at it, Staff
suggested a nodification under rate-neking nethodol ogy,
whi ch woul d include "A " which woul d be an overview, so
there would be a new "A" that would be overview, and
DOC and FERC net hodol ogy woul d be "B" and "C"

Secondly, Staff suggested a nodification to rate base,
whi ch i s under 5-B, which would add CWP and AFUDC as

i ndi vidual itens under rate base. So that's the status
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of the proposal as we speak.

I think that the heart of this issue is that
the outline should be sinple enough and broad enough to
i ncorporate every parties' argument w thout show ng
bi as against any party arguing. | think that this
outline does that. For exanple, just take the
different categories that O ynpic has proposed: nature
of oil pipelines and history of regulation. Wl
Tesoro doesn't have anything to say on that topic
because it doesn't think it's relevant to setting a
rate here, but to the degree that O ynpic feels that
that is inmportant under the rate-nmaki ng nmethodol ogy
overview, it can include that section under that
category in full, however it chose.

The end result test is a substandard under
the just and reasonable rate standard, isn't its own
creature. The public interest standard, we are here to
set just and reasonable rates, and that's what's been
held to be in the public interest, and that's al so
under the just and reasonable rate standard.

And you go on in investor expectations,
potential for underinvestment, past practices. Many,
many of the categories that O ynpic is suggesting are
not categories that Tesoro intends to address in its

briefing so would not serve the Conmi ssion's goal of
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getting into that |level of specificity but are al
categories that O ynpic can argue under the Tesoro
brief. You just can't find sonething that they want to
argue that doesn't fit into this brief sonewhere,
because it's intended to be sinple and very broad, and
it's intended not to be biased towards any parties

posi tion.

Under rate-nmaki ng nmet hodol ogy, overvi ew, DOC
and FERC, how can it be nore -- for the Conmi ssion's
purpose, they want to see what people have to say as an
overview. They want to see what people have to say
with regard to DOC. They want to see what people have
to say about the FERC nethodol ogy. Everything they
want to say, they can say in there. Just, fair, and
reasonable rate, the test year, that's certainly not a
bi ased category. Staff has one test year and we have
another and A ynpic has a third. Under rate base
met hodol ogy, that isn't biased | anguage. Anybody can
argue anything. Starting rate base, that's a distinct
issue in this proceeding, and it doesn't bias any party
fromraising any argunment that they want to -- Bayview,
end of period --

Simlarly, when you get to return on rate
base, you've got capital structure, and people can

argue what they want on capital structure. Under
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Oynpic's fatal historic pipeline capital structure,
use of parent capital structure, under FERC 154-B
those are their two categories. | don't have anything
to say under either of those categories, but just under
the capital structure, they can say those two things,
and | can say what | want, and the Comm ssion can | ook
at capital structure and see all the argunents that go
to capital structure

Overall rate of return, return on equity, in
O ynpic's outline, they start breaking it out by
Wi t ness under that category uniquely. That isn't how I
choose to wite ny brief, by witness. That's not an
efficient use of what | consider to be a presentation
of the case, but if they want to do it that way, they
can. Under this rate of return and rate base under
2-A they can do it exactly like they want to do it,
but there is nothing that forecl oses their method of
argunent .

Simlarly, with regard to the request for an
upward adj ustnent, the risk additor issue under "E, "
whi ch they have broken out as a separate section
different than the common equity return, which it's
not. It's an additor to equity return, so it shouldn't
be in a separate category, but again, it fits under

2-A return on equity, and they can argue their additor
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position with regard to rate base.

So with return on rate base, on rate base
i ssue, on operating costs, and on rate base nethodol ogy
i ssues, this outline has broad, nonjudgnental,
nonbi ased categories which are consistent with rate
setting. So | don't agree that it's biased towards us.
| could have done one that's biased towards us, but |
didn't, but simlarly, when you go through the
categories -- | think there is 10 categories in
O ynpic's brief that they have proposed that | don't
intend to wite two sentences on in ny brief, but you
can't point towards a single category in the outline
that's been jointly proposed where parties have nothing
to say. It allows every party to say everything they
want somewher e.

To my way of thinking, | agree with the
concept. |If Tesoro has a concept they want to bring
forward or if O ynpic has an issue they want to bring
forward, they should be able to do that, but every
i ssue that |I'm aware of can be brought forward under
this outline, and if there is some exception to that, |
guess | would like to know what it is, and I don't read
the prior order as meaning that because the issue can
be briefed that it needs to have a separate category

and needs to broken out in a separate | oop and
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everybody needs to address it.

So tonme, | tried to put together the
si npl est broadest outline that |I could that hit every
topic in the proceeding, and it has "other" under each
category so if there is sonething that's left off under
rate base, return on rate base, or operating costs that
parties can put that in that addresses all the mgjor
i ssues.

Finally, with regard to the throughput,
hesitated to put in Tosco's specific suggestion as a
subcat egory because every party goes every which way on
t hroughput, so this is going to be one of those where
think that staying broad and sinple nmakes the nost
sense. | don't intend to spend time briefing Tosco's
surcharge concept. | have things | want to say under
t hroughput which are unique and different fromevery
ot her party, but every party can say what they want on
t hr oughput, and the Comm ssion can turn to Section 5-E
on t hroughput and see what they had to say.

| heard characterizations of this outline,
but I didn't use biased | anguage. | didn't include
i ssues that | want to brief but O ynpic doesn't want to
brief, and every issue that |I'maware of that O ynpic
wants to brief fits in here nicely, and the reverse is

not true.
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MR, MARSHALL: That was fairly |engthy, so
Il et me respond, but nuch less at length, to this.

First of all, | guess it would have been good if Tesoro
had provided this earlier than yesterday, but | think
the outline that Aynpic provided is also objective and
not judgmental. W do have a reason to have the end
result test separated out fromfair, just, reasonable,
and sufficient rates as we do with the public interest
st andar d.

M. Brena's |legal conclusion is that the
public interest standard in this state is identical to
having, fair, just, reasonable, and sufficient rates,
and we just sinply disagree. We think that has to be a
separate category. We think that the nature of oi
pi pelines, including the history of regulation, the
financing and operation of oil pipelines is
sufficiently unique, that there ought to be a separate
category regarding the nature of oil pipelines and the
hi story of regulation. It should be there.

Wth regard to the nethodol ogy issue, we
di sagree with M. Brena that the only issues on
nmet hodol ogy are DOC versus the FERC net hodol ogy. DOC
and TOC are just one part of the overall federa
nmet hodol ogy, which also includes starting rate base,

the parents capital structure, and we would also add in
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there the consistency with interstate rates and past
practices. The other parties may di sagree that those
are issues that should be discussed in detail, and they
don't have to discuss themin detail if they don't want
to. They can sinply disagree. These rates don't have
to be consistent with interstate rates or what nay have
occurred in the past.

I nvest or expectations, | think investor
expectations is a separate category that should be
i nvolved in rate-naking nethodology. It has in the
past. The potential for underinvestnent is also a key
concern. This is a test that we've adopted in this
state. WII the rates provide for the ability to
attract sufficient capital on reasonable terns or not?
They col | apsed their categories into just a couple
categories which we believe are incorrect and put them
in the wong area.

Again, the order on the 11th Suppl enenta
Order says that if one party wi shes to address a
matter, it may do so, and the issue should be in the
outline, and what we try to do is provide a place in
the outline for Oynpic to be able to make the points
that it has been trying to make throughout this
proceeding starting with the petition to clarify the

rat e- maki ng nmet hodol ogy in October. Again, | don't
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think there is anything wong with a separate category
about the Commi ssion's discretion to choose a

met hodol ogy. | think that's al so appropriate because
there is some confusion about what O ynpic's position
has been on that, and if parties want to take a short
time to address it, that's fine, or if they want to
take a little nore time to address it, that's fine.

Again, | think on the rate base and operating
expenses, rate of return, those are categories that
have been in what Your Honor handed out here sonetinme
ago on the outline of posthearing briefs where the
Conmpany and Staff and other ideas were there, and we've
tried to incorporate, pick up what Staff originally
suggested in those very areas, and to have to go
wi tness by witness, that's a standard procedure here in
this state to identify what each of the cost-of-capita
W tnesses clains to be the appropriate rate of return
on equity and the appropriate capital structure.

M. Brena wanted to see an exanple of an
order so he could | ook at what the form of the findings
of fact and conclusions are, and the orders that we are
famliar with, you do break out these w tnesses
separately and you do di scuss them separately. So that
was a nonjudgrmental way, a traditional way of trying to

do an outline so that all the parties would be on the
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same page.

If they want to follow their outline and not
follow our outline, | think that's fine, but I don't
think we should be made to foll ow an outline that they
have constructed that omts key headi ngs and topics
fromthe outline to nmake it appear that we are trying
to put in material that is not appropriate on the
nature of oil pipelines, the history, the public
i nterest standard, the Commission's dual role, which
believe is significant, to regulate pipeline rates and
safety.

This will be the first oil pipeline case
where the Conmi ssion has to balance its duties with
regard to safety and its duties on rate-making. It's
an interesting topic. It has not been addressed
before, and | think to | eave that off the outline and
to put it in | don't where, the Tosco and Tesoro and
Staff outline, makes it appear to be a category that's
not legitimate. | think that may be actually the npst
i mportant part of the outline is to address that dua
role that the Comm ssion now has.

So we've followed the 11th Suppl enenta
Order. We filed our outline on tine. W have a
structure that we believe will allow O ynpic to address

the key points that we need to address in the order in
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which we want to address it. And again, | think if
they want to use their format, |let themuse their
format for their brief. Let Oynpic use the format
that we've included here and sent to Your Honor

MR, TROTTER:  Your Honor, one thought. It
| ooks like the Roman nunerals on the two outlines are
fundamental ly the sanme, and at |east under the fourth
Roman numeral, we seemto follow test year, revenues,
return, rate base, operating expenses, for the nost
part, and just leave it at that, and parties can tailor
their outlines as they wish belowthat. | did not ever
assunme that the outline that woul d be adopted woul d
prohi bit subheadi ngs under the categories that are
agreed to. M. Marshall has yet to tell us where DOC
fits into their outline.

MR. MARSHALL: 3-A(1).

MR. TROTTER: There is the problem 3-A(1)
is trended original cost and background and principl es,
so DOC is relegated to a subject issue there, and that,
| think, is a biased. | think maybe at this point the
parties seemto be extrenely polarized. If it will
hel p the Commi ssion just take, for exanple, the
Conpany's Roman nuneral 1, 2, 3, and forget the "A"
through "H' and "A" through "E" and | et people create

their own.
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JUDGE WALLIS: M goal ininitially proposing
this concept is to have an organi zati onal structure
that assists the Commission in reviewi ng the parties
presentations, and | don't think that would be served
by just having four or five or six or seven mmjor
outlines. | believe that it does need to be structured
alittle nore finely than that.

| would like to address M. Marshall's
concern about conpliance with the 11th Order. W did
provi de on the record for parties to nake additiona
subm ssions. There was no objection at that tine or
subsequently, and | think that the Conmi ssion is served
by havi ng cormments and proposals by all of the parties
rather than less than all at this point. | think that
it's inmportant to have the parties' views follow ng the
presentation of evidence. It was hel pful to have those
views going into the hearing, but the experience of the
heari ng has enabled parties to identify matters that
they m ght not have seen the first tine and to
suppl enent and devel op the organi zational structure and
patterns that they initially saw.

It would be nmy proposal to take the
suggestions of the parties and neld theminto a single
docunent, and we will ask the parties to foll ow that

docunent in organizing your presentations, and | want
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to stress this. This is not to be a restriction on the
parties' presentations but merely an organizationa
tool to assist the Commission in conparing the
presentations of the parties, so you are not restricted
from addressing any issue. |If you wish to address an
irrelevant issue, you may do so. The pain that that
causes you is using up space that you mi ght have used
for sonething that is relevant. So with that --

MR. BRENA: Your Honor, there is one brief
conment | will like to make. |'mnot sure where we are

at in this process.

JUDGE WALLIS: |I'mnot sure where we are at
either in terms of your comment. | did have a question
or two of the Conpany about its proposal. Under Roman

3, Itens B and C, are those nethodol ogi cal issues, or
are they nore associated with the concept of fair
just, reasonable, and sufficient rates and how to
identify rates that have that quality?

MR, MARSHALL: | think they are
nmet hodol ogi cal issues in the context of FERC, because
FERC adopted the trended original costs and the
starting rate base in order to neet investor
expectations and to avoid the potential for
underinvestnent. So the very reasons we have what |'m

sure Tosco and Tesoro will say are odd issues -- |ike
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starting rate base, they tried to make a great deal out
of starting rate base. Was that a return of investnent
on or of.

Starting rate base, which was also called the
transitional starting rate base, was specifically
addressed to the issue of investor expectation with the
potential for underinvestnment, and therefore, it is
very much a part of the methodol ogical issue in terms
of trying to bridge one nethodol ogy, which used to be
the evaluation nethod, ICC, and frankly here to before
1983, and it was designed to what do you do to take
i nvestments that have a fair market val ue, which would
be hi gher than an original cost, and how do you make a
fair transition that won't inpede investor expectations
and dimnish the ability to attract the capital --

JUDGE WALLIS: | think you have answered ny
question. Thank you, M. Marshall. Now, M. Brena?

MR. BRENA: | just wanted to make the point
that too specific of a designation of issues will play
into one theory or another. Too general will not be
hel pful to the Conmi ssion, that there is a bal ance that
needs to be struck here. | attenpted to get that
bal ance, and | agree with M. Trotter's observations.
There is nothing in the outline that contenpl ated that

a party couldn't put in subcategories and designhate
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that category as they want.

For exanple, under O ynpic's proposal under
3, they have rate-nmaki ng nmethodol ogy i ssues and they
have "A" through "E." There is nothing whatsoever
preventing themin the outline under FERC net hodol ogy
fromusing that identical outline as a subcategory and
flushing it out entirely. You can |ift right out of
their outline and just put under FERC net hodol ogy,
that's the way they intend to address the FERC
net hodol ogy. | have no problemif they choose to
address it that way, and |'m not arguing that they
shoul dn't be able to, and they shouldn't be able to
argue every single thing that he just advanced.

The question is, where am| going to argue
and where are we going to coexist? Well, I'"'mgoing to
approach FERC met hodol ogy with a different set of
subcat egories that | want the Comm ssion to consider
that is biased towards nmy view, as is his bias towards
his. Both can coexist under that one category, which
is now 4-C, FERC net hodol ogy. He can do whatever he
wants under there and so can |, and that's the kind of
freedomthe parties need in this proceeding to advance
their theory of the case, and there isn't a single
position that M. Marshall has stated that | think he

shoul d be foreclosed from argui ng through the outline.
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The question is where.

Simlarly, with regard to the overview,

No. A, which is now 4-A the nature of oil pipeline
regul ati on and the history of regulation, he may want
that to be a 20-page section fromthe Hepburn Act
forward. That isn't how |'mgoing to choose to do it
but he may choose to do it that way, and he shoul d be
able to do that. Simlarly, the end-result test, the
public-interest test, the Commission's role with regard
to safety, all of those issues go into how the
Conmi ssi on should deternmine a just, fair, and
reasonable rate. Those are all factors that the
Commi ssi on shoul d consider in setting a just and
reasonabl e rate.

I'"'mnot saying that he can't argue every one
of those. He should be able to, but the statutory
standard that we are here to neet is we are setting
rates, and the statutory standard is a just, fair
reasonabl e, and sufficient rate, so all of these fit
within that, so you can pick up everything that he said
under Roman nuneral 2 and put it under just, fair
reasonabl e, and sufficient rates, and that's the way he
may choose to use the subcategories with regard to his
outline.

Simlarly, with regard to the equity capita
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section, he broke that out by w tness and indicated
that that was typical. |If that's typical for the
Commi ssion, | have no problemwith that. That's the
only substantive heading he did that with, but | don't
want that particular category and approach. | don't
want to be bootstrapped by it. You can pick up that 1
through 6 of his capital section and put under overal
return and return on equity and just superinplant it
there, and he can use those identical categories under
that category and argue it that way. Simlarly with
the risk additor.

Under capital structure, historic pipeline
capital structure, use of parents capital structure
under FERC, FERC doesn't use a typical parent capita
structure. That's what the lawis going to show when
we get to it, so I'"'mnot going to use this category
under capital structure. Historic pipeline capita
structure, I"'mnot going to use that and |I'm not going
to use 2. That's not the way | want to approach it,
but if he wants to approach it, he can lift it up and
put it right under the capital structure.

So the difference here is not in the
categories, as M. Trotter has pointed out, but the
difference is in how the specific issues are addressed

within the category, and |I've left the outline open
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enough to allow both his theory of the case and ny
theory of the case to coexist, | believe.

MR, MARSHALL: There is one problemw th what
M. Brena has said. Wth the FERC nmethodology is a
package, and the way the outline that Tesoro has
adopt ed under Section 4, you have rate-making
nmet hodol ogy. Then you nove into Section 5, and then
5-B on rate base. Numbers 2 and 3, starting rate base
and deferred return, those are FERC nethodol ogy i ssues.
They shoul d be addressed in the overall FERC
nmet hodol ogy dealing with oil pipelines.

The reason we have certain starting rate base
and deferred return under trended original cost is
because of the unique nature of oil pipelines. To
break these out and to put theminto different
categories, it makes the point and the argunent that
Tesoro wants to make. |t does not nake the point and
the argunent that A ynpic wants to make. QO ynpic
bel i eves that the FERC net hodol ogy, the interstate
nmet hodol ogy, cones as a unified package, including the
use of the parents capital structure when the parents
are large, integrated oil conpanies that are owning the
pi pel i ne and where they have either guaranteed all the
debt of the pipeline or have advanced the | oans for the

pi peline. That's what the FERC net hodol ogy has.
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To break them out and scatter themthrough a
whol e series of parts of the outline dimnishes the
overall proposition that Aynpic has, which is this is
a fair, just, and reasonable way of establishing rates
consistent with interstate rates, consistent with
i nvestor expectations, consistent with past practices,
and | know that Tesoro doesn't want to have that
argunment. They don't want to have it up in Al aska or
down here, but yet that is how oil pipelines are
separately regulated fromother utilities, by the way
FERC regul ates electric utilities, fromgas utilities.
It has a whol e separate FERC Form 6 dealing with oi
pi pel i nes because of the unique nature of it. To
scatter these throughout and break them out di m nishes
the overall point that O ynpic needs to make.

MR, TROTTER: But, Your Honor, the Conpany's
proposal scatters them He has rate-nmeking nethodol ogy
and then use of parents capital structure split out
under rate-of-return capital structure, so it's exactly
t he sane.

MR. MARSHALL: But not on the rate base and
the starting rate base and the deferred return. Those
are all under the methodol ogy i ssues, and the capita
structure, we will address that in the nethodol ogy and

then apply it here on rate of return. |It's rate of
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return on a capital structure that we will already have
addressed earlier.

MR, TROTTER: But the exact same point
applies to rate base. You can talk about it under the
nmet hodol ogy section and apply it under the rate base.
It's exactly the sane.

MR, BRENA: That is what is intended by this.
I want to address the scatter point. The rate-making
nmet hodol ogy i ssue was intended to incorporate the types
of argunents that M. Mrshall just nade that are that
it should be a package deal, that all the argunents
that he just nmade that is unique, but the fact of the
matter is that ultinmately, the Commi ssion has to
determ ne what the rate base is, and ultimately, it has
to determne what the rate of returnis, and it can't
do that out of an ideal ogical conversation about
whether it's a package or not. It needs to get into
nunbers.

So what 4 is intended to do is to allow the
parties to ague those types of argunents, but then once
those argunents have passed, we need to get into the
speci fics, and the Commi ssion needs to know, for
exanpl e, what is the starting rate base, and to use the
FERC, the Conmission could well decide to apply the

FERC net hodol ogy. The FERC net hodol ogy allows starting
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rate base to be argued on a case-by-case basis. Inits
adopti on of FERC net hodol ogy, it could disallowthe
starting rate base, but it could adopt the FERC
nmet hodol ogy.

So because of the way the FERC net hodol ogy
wor ks, at some point, you have to get into what the
el enents are and how they are different, and the
Commi ssion has to build those up to a rate base, so
under rate base, this is intended to contain those
el ements. |If the Conmm ssion decides to adopt FERC as a
package, it still has to go in and deci ded what the
proper way to apply FERC is to deferred return. Tesoro
t ook one position before the FERC, which is that it is
i nproper to use those deferred returns under the FERC
nmet hodol ogy.

So if the Commi ssion decides to use the FERC
nmet hodol ogy, then it needs to deci de what the FERC
nmet hodol ogy is, and then the parties' argunents will
go, is the parent capital structure appropriate to use
or not, and Tesoro argued that it was not because it
was atypical. |Is a starting rate base appropriate
under the FERC net hodol ogy? Tesoro argued at FERC that
it was not; that under the starting rate base, it was a
case- by-case deci sion and shouldn't be applied, and

simlarly with deferred return.
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So you can't get there fromnow. You need
the phil osophy of regulation to be broken out and then
its application to be broken out by individual elenment,
because it ultimtely boils down to nunbers.

JUDGE WALLIS: | think we understand your
position, M. Brena. M. Mrshall, do you have any
concl udi ng comment s?

MR, MARSHALL: | think I Iike Your Honor's
suggestion to take the two outlines and to neld them
together and allow a presentation consistent with the
11t h Suppl enental Order; that if one party, and
apparently here, Oynpic is taking one side of the
i ssue, wants to have an issue that it wants to address,
it should be in the outline, and it should be there for
pur poses of allow ng the Comm ssion to see that this is
a legitimte issue that is going to be addressed, at
| east by O ynpic.

JUDGE WALLIS: | think the purpose of the
organi zational structure is to indicate where the
Conmi ssi on woul d expect the parties to address a matter
if they choose to address it. So in that sense, |
think it would be helpful, if parties choose to address
matters, that there be a common structure in which they
may do so

I would ask that the Roman nuneral headi ngs
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and the capital letter headings be put on separate
lines, and any subsidiary headi ngs nmay be bold |l eads to
i ndi vi dual paragraphs.

MR, MARSHALL: |'m not sure --

MR, BRENA: You are saying one outline would
be in one format but what parties do with it would be
in a bold intro to paragraphs?

JUDGE WALLI'S: When you address matters, if
we have Roman 1 as the introduction and Roman 2 as
| egal issues and governing principles that you woul d
i nclude those verbatimas separate lines in your
briefs, but down underneath "A" and "B" and "C,"

i nstead of having separate |lines, you can use whatever
the outline designation would be and make it bold
heading or bold intro to a paragraph, a few words as

i ntroduction to a paragraph.

We do ask that the parties nunber the
par agraphs in your briefs. This is a challenge nore so
in Wrd than it is in Wrd Perfect, but it is sonething
that we have finally learned to master, and we ask the
parties to do that as well. It is very helpful in
citations to arguments and assists us in getting to the
ri ght place very quickly.

MR. FI NKLEA: You nean within the entire

brief, not just within sections?
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JUDGE WALLI'S:  Yes.

MR, FINKLEA: So if there are 250 paragraphs
in the brief, we would nunmber from1l to 250.

JUDGE WALLIS: Yes, that's correct, and you
can use recent Comm ssion orders as exanpl es.

MR. BRENA: That's set forth in the
Commi ssion's formatting regul ati ons?

JUDGE WALLIS: | don't believe that it is
because this has been an evol ving practice, and we are
now just in the process of |ooking at our procedura
rul es again after several years of being too busy to
even think about them |Is there anything else that the
parties wi sh to address?

MR, TROTTER. We didn't go through the
exhibit list status.

JUDGE WALLI'S: No. What | have to say about
the exhibit list is we are working on it; that we
appreciate the comments that the parties have
submitted; that on some of the matters, we wish to
check the transcripts, and we do not have, or did not

when | canme up to the hearing room have in hand copies

of the earlier transcripts -- I'msure that they are
available -- for the last couple of days of the
heari ngs.

But when we do that, we will prepare an



5359

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

exhibit list and we will circulate it again to the
parties. | expect that to be in either the Mnday or
Tuesday of next week tinme frane. And again, we
encourage parties to take a final ook at it to meke
sure that your concerns have been addressed and that
the list is accurate.

We asked the parties at the conclusion of the
hearing to keep handy a couple of copies of docunents
that were submitted during the hearing so that if the
copies that we've had have been nmarked on or for one
reason or another are not available that we will be
able to ask your for clean copies for inclusion in the
record. W are not to the point of having identified
any docunents.

Again, we want to thank you very nuch. It
has been a true education over the course of the
hearing in matters that the Commi ssion has not faced
with any frequency, and the quality of the
presentati ons has been excellent. The record is,
bel i eve, sufficient for the Conm ssion to nake an
advi sed and sound deci sion upon, and we | ook forward to
seeing the briefs that the parties are planning to

submt. Thank you all very rmuch.

(Post hearing conference adjourned at 3:25 p.m)



