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I. INTRODUCTION 

1.  Pilotage in the Puget Sound has remained largely unchanged from year-to-

year. So should this rate-setting process. The Commission’s initial rulemaking 

and prior decisions on pilotage provided clear instructions and created clear 

formulas and methodologies to apply as precedent. As established and applied 

with relative consensus in the first rate case and affirmed in the second rate case, 

this precedent should make setting pilotage rates in the Puget Sound a largely 

non-controversial, inexpensive, and uncomplicated administrative exercise. The 

Commission should simply apply its existing rules, requirements, formulas and 

methodologies to the record in this case. This straightforward exercise yields 

unmistakably fair, just, reasonable, and sufficient results. 

2.   No market conditions have changed such that the Commission should move 

away from its existing precedent. Pilot gross income from the tariff was at 104% 

of the revenue requirement in the 2024 test year. The Puget Sound is still an 

exceptionally attractive pilotage ground for potential trainees, who are still lining 

up to take state licensing exams and fill multi-year waiting lists for slots. Pilot 

workloads are still relatively low and getting lower. Pilots’ safety records are 

consistent and well-documented.  

3.   Unfortunately, PSP has also not improved its management of and accounting 

for its growing retirement liabilities over the past six years. The Commission gave 

clear directions on this subject in the first rate case. But despite its censure in the 

second rate case, PSP has still not complied with the Commission’s direction to 
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transition to accrual accounting. While PSP avoids quantifying, managing, or 

mitigating its significant retirement problem, it continues to compound its long-

term liability issues by systematically overdistributing current–year revenues. 

Even more audaciously, PSP now asks the Commission to supercharge the very 

factors that exacerbate their retirement liability growth, seeking to dramatically 

increase DNI and the number of pilots to new, unprecedented heights. It is time 

for the Commission to act decisively and finally resolve the pilot retirement 

sustainability problems that the Commission itself identified in both prior cases.  

4.  The history over these cases demonstrates irrefutably that the PSP monopoly 

suffers from an inability to prioritize its own financial well-being, manage itself, 

and mitigate the growth of its liabilities. In response, the Commission should 

constrain pilot DNI growth, hold the number of funded pilots steady in the midst 

of decreasing workloads, protect ratepayers from PSP mismanagement by setting 

a market-based employer-like contribution, and unequivocally require PSP to 

complete its overdue transition to full accrual accounting.  

II.  ISSUES 

5.  This case presents three primary issues: 

(1) PSP bears the burden of proving that the tariff rates are not fair, just, 

reasonable, and sufficient.1 This Commission has established a 

straightforward rate-setting framework: a revenue requirement formula 

 

1 RCW 81.116.030(5). 



 
DOCKET TP-250574 
POST-HEARING BRIEF OF PACIFIC MERCHANT SHIPPING ASSOCIATION - 3  

and methodologies for calculating inputs like DNI and average 

assignment levels (“AAL”). The evidence shows that the tariff is working 

as intended. Has PSP met its burden proving that the Commission 

should abandon its established rate-setting framework and revenue 

requirement? 

(2) The Commission applies an attract-and-retain standard to evaluate 

whether DNI is “sufficient” as a matter of law. The record shows the 

Puget Sound pilotage district DNI is sufficient, as it consistently attracts 

robust applicant pools, maintains a trainee waiting list, and has zero 

mid-career attrition. PSP ignores the Commission’s “sufficient” 

standard entirely and instead proposes a “national average” DNI. Has 

PSP met its burden proving that the Commission should abandon its 

established “sufficient” legal standard? 

(3) PSP fails to adopt full accrual accounting for its retirement despite the 

Commission’s five-year-old directive. PSP instead continues to over-

distribute current revenues to themselves while refusing to manage, 

quantify, mitigate, or even acknowledge the liabilities it is creating. 

PSP’s requested DNI increase only exacerbates the problem. Should the 

Commission allow recovery of an expense for an unmanaged liability 

that PSP has not accounted for and cannot quantify, but nonetheless 

intends to increase significantly? 
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III.  DISCUSSION 

A. The Commission’s Orders in PSP’s prior two cases provide a sound basis 
for deciding this case. 

6.  The Commission has established “fair, just, reasonable, and sufficient” rates 

for Puget Sound pilotage through Order 09, issued in November 2020 in the first 

PSP case,2 and Order 08, issued in August 2023 in the second PSP case.3 These 

orders, together with the rules the Commission adopted for pilotage,4 establish 

the rate-setting framework that applies to pilotage tariff cases. 

7.  The Commission’s “fundamental economic goal” in regulating pilotage tariffs 

is “to mimic a competitive market outcome, even when the underlying market is 

not competitive.”5 The PSP monopoly does not operate in a competitive market. 

8.   To achieve its “fundamental economic goal,” the Commission adopted the 

following revenue requirement formula, specifically tailored to pilotage:  

Revenue Requirement = Operating Expenses + Depreciation + Interest + TDNI.6 

The revenue requirement formula as proposed by Commission Staff (Staff) and 

adopted by the Commission is explicitly “based on operating expenses and the 

 

2 Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-190976, Final 
Order 09 (Nov. 25, 2020) [hereinafter Order 09].  
3 Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-220513, Final 
Order 09 (Aug. 10, 2023) [hereinafter Order 08]. 
4 On May 3, 2019, the Commission adopted administrative rules for rate regulation 
of pilotage services in chapter 480-160 WAC. 
5 Order 09 ¶ 39. 
6 Order 09 ¶ 60-64; Order 08 ¶ 63.  
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amount of revenue distributed to pilots.”7  

9.  The revenue requirement formula adopted by the Commission “ensures that 

the number of funded pilots represents a fair valuation for the pilotage services 

provided to vessels” by utilizing a formula based on the “average assignment level” 

(AAL).8 An AAL “results in a fair and reasonable outcome by relying on a known 

and measurable calculation on which to base pilot numbers for rate setting 

purposes.”9 The Commission purposefully avoided adopting a Target Assignment 

Level (TAL) in order to isolate its economic regulation from those “safety and 

fatigue management issues, which are properly reserved for the BPC,” and so the 

Commission instead “determines the average assignment level for PSP pilots 

based on a five-year average.”10 

10.  The Commission established that rates are sufficient when the rates “meet the 

needs of the company to cover its expenses” and when PSP is able to “attract and 

retain pilots to perform essential pilotage service.”11 The Commission gave 

substantial weight to actual attract-and-retain evidence (e.g., applicants, exam 

pass rates, waiting lists, and absence of mid-career attrition).12  

11.   The Commission then considered the pilots’ actual DNI at levels sufficient to 

 

7 Order 09 ¶ 60. 
8 Order 09 ¶ 93. 
9 Order 09 ¶ 93. 
10 Order 09 ¶ 93. 
11 Order 09 ¶ 43. 
12 Order 09 ¶¶ 417–418. 
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attract and retain pilots to provide service. The Commission adjusted this DNI for 

inflation, applied the AAL to projected vessel traffic to determine the number of 

pilots, and then used these two factors to set the TDNI.13 

12.   PMSA and PSP agreed with this formula as proposed by Staff. In fact, PSP’s 

lead witness on the issue of pilot compensation, Capt. Quick, was explicit in his 

endorsement and testified “that Staff’s methodology is the ‘generally accepted 

method of determining pilotage rates nationally.’”14 

B. Apply the Commission’s established formula and methodologies to 
achieve fair, just, reasonable, and sufficient rates. 

13.  The revenue requirement equals “Operating Expenses + Depreciation + 

Interest + TDNI.” Applying the evidence to this formula yields a total revenue 

requirement of $38,808,492, based on Operating Expenses + Depreciation + 

Interest of $12,326,484 and a TDNI of $26,482,008.  

1. TDNI 

14.  PMSA proposes a TDNI in this case equal to $26,482,008.  

15.  DNI for ratemaking purposes equals $436,893.15 PSP failed to provide a 

Commission-adjusted pilot net income for the test year in this case.16 PMSA did 

provide Commission-adjusted pilot net income for the test year, and it was 

 

13 Order 09 ¶¶ 86, 165–167. 
14 Order 09 ¶¶ 62. 
15 Moore, Exh. MM-1Tr at 160:2; Moore, Exh. MM-29. 
16 LaRue, TR. 199:13-18 (“Q: And PSP did not provide a Commission-adjusted pilot 
net income for the test year in this case; isn’t that right? A: No, we did not.”). 
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$468,330.17 As revised for Commission accounting and inflation adjusted, and 

excluding 2020 and 2021 from the five-year average per Order 08,18 this informed 

the average adjusted DNI methodology to be used in this case at $436,893.19 

 

16.   AAL for ratemaking purposes is 137.3.20 PSP explicitly refused to provide a 

Commission-required AAL.21 PMSA put AAL in evidence and calculated it 

consistently with Commission precedent at 137.3, averaged from 2022-2025.22 For 

2025, PMSA found an AAL of 127.3 by using the latest available trailing 12 

months of data for at the time of its January reply filing, and 127.3 was later relied 

on in PSP’s rebuttal exhibits for 2025.23  

17.   The projected number of vessel assignments is 6,972.24 After failing to clearly 

 

17 Moore, Exh. MM-1Tr at 159:15; Moore, Exh. MM-29. 
18 Order 08 ¶ 341. 
19 Moore, Exh. MM-1Tr at 160:2-13, 161:1-15; Moore, Exh. MM-29. 
20 Moore, Exh. MM-1Tr at 148 :1-12; Moore, Exh. MM-27. 
21 Carlson, Exh. IC-1T at 36:10-14 (“We see no role for average assignment level 
(“AAL”) in assisting the Commission to determine the number of pilots that should 
be funded in the tariff.”); Carlson, TR. 84:22-85:4. 
22 Moore, Exh. MM-1Tr at 148:1-12; Exh. MM-27. 
23 Compare Moore, Exh. MM-27 and Carlson, Exh. IC-26.  
24 Moore, Exh. MM-1Tr at 145:10-21; Exh. MM-25r. 
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provide the required projection in its initial filing and providing various other 

inconsistent vessel numbers, PSP now belatedly agrees to a projection of 6,971.25  

18.   Dividing the total projected number of assignments, 6,972, by the AAL of 137.3 

yields a number of working pilots to fund of 50.77 (rounded to 50.8).26 This 

calculation yields total pilots to fund of 51.77, the number of working pilots plus 

one for the non-working PSP President.  

19.  Nevertheless, the number of pilots to use in this case is 56, based on the 

Commission’s precedent to use actual pilots as a floor: 55 working pilots plus one 

non-working President.27  

20.   TDNI is $24,466,008. This is the product of DNI of $436,893 and 56 pilots. 

21.   PMSA also recommends a total additional retirement payment of $2,016,000 

 

25 PSP Response to Bench Request 06; Moore, Exh. MM-1Tr at 143:9-144:6; Sevall, 
Exh. SS-8Trr at 13:7-15; Carlson, Exh. IC-16Tr at 74:12-75:6, 76:7-9; Carlson, TR. 
119:22–120:14 
26 Moore, Exh. MM-28r. 
27 Order 08, ¶ 161; Moore, Exh. MM-1Tr at 151:16-26. 
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to be provided as a supplemental amount to TDNI to represent ratepayers’ 

contribution towards PSP pilot retirements.28 PMSA recommends including this 

as income to PSP and removing it from PSP expenses.29  

22.   TDNI of $24,466,008 plus the total additional retirement payment of 

$2,016,000 equals a total proposed pilot compensation of $26,482,008. 

23.  This proposed TDNI plus retirement yields an actual direct pilot compensation 

of $3,798 per assignment.30 This would result in an increase of 13.4% in the actual 

rate of pay provided to a pilot when they complete an assignment compared to the 

test year’s $3,350 per assignment average and a 61.2% increase in per assignment 

compensation since 2022. Since PMSA is proposing a significant increase in TDNI 

per assignment, the only thing going down is average pilot workloads. 

 

 

28 Moore, Exh. MM-1Tr at 169-182; Exh. MM-32. 
29 For purposes of this calculation, we are adding this to TDNI, although as 
discussed in further detail below, Staff and PSP continue to include this amount in 
expenses.  
30 $26,482,008 TDNI / 6,972 assignments = $3,798 TDNI per Assignment. See 
Moore, Exh. MM-49T at 24:4–25:21; Moore, Exh. MM-53. 
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2. Operating Expenses + Interest + Depreciation. 

24.  Total Operating Expenses, Interest, and Depreciation to be recovered in this 

case equal $12,326,484.31 

25.  Most of the expenses in this case are uncontested, allowing for clear 

identification of those that require additional examination. 

(a) Attachment A Requirement per Order 08. 

26.   Order 08 paragraph 65 established a specific requirement for future rate cases: 

“Going forward the Commission requires that in addition to total revenue 

requirement, parties must also provide additional annual revenue requirement 

and the related percentage increase using the methodology in Attachment A.” This 

requires the parties to summarize expenses, including which are contested and 

which are uncontested. PSP did not provide a copy of an “Attachment A” in this 

case as required. PMSA provided its “Attachment A” in this case: Exhibit MM-70. 

(b) Uncontested Expenses. 

27.   Total Uncontested Expenses equal $5,054,864.32 This includes Interest 

 

31 Due to further revisions to expenses and inclusion of final stipulated agreements, 
as described in this brief and other materials, this amount of $12,326,484 is higher 
than that proposed in Exh. MM-70, line D3, of $11,541,728.  
32 Moore, Exh. MM-61. The Total Uncontested Expenses in Exhibit MM-61 were 
$5,455,488, based on the expenses listed in LaRue, Exhibit AML-3, Sch. 1.2 (Results 
of Operations). However, this was revised in LaRue, Exhibit AML-9Tr at 36:10-
37:10, regarding PPUs and Depreciation. These two changes made to uncontested 
items in LaRue, Exhibit AML-10, Sch. 1.2 (Results of Operations) at 46(f) (-
$144,699) and at 79(f) (-$255,925). This is a total downward adjustment of 
uncontested expenses of $400,624, revising the Exhibit MM-61 amount to 
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Expenses of $6,681. 

(c) Port Angeles Expenses. 

28.   PMSA supports the Port Angeles Expenses partial settlement agreement in 

this case. As a party to the agreement, PMSA supports their inclusion at 

$3,148,237.33 PMSA opposes an operating margin.  

(d) Pilot Boat and Capital Expense Charges. 

29.   The Pilot Boat and Capital Expense Charges are the subject of the partial 

settlement agreement. PMSA supports their inclusion at $557,773 and $357,452, 

respectively, for a total annual recovery of $915,225.34  

(e) Contested Expenses. 

30.   PMSA recommends the inclusion of $3,208,158 for Contested Expenses, as 

broken down per category below. 

31.   Transportation of $1,237,739. PMSA supports an increase in total 

transportation, but the Commission should continue to avoid payment for 

commute costs in expenses. Applying an inflation adjustment approach to the 

current tariff, using the Order 08 baseline, would increase the current $168.20 to 

$177.53,37 which is then multiplied by total assignments of 6,972. PMSA opposes 

the PSP-proposed change to add “and repositions” to the tariff and formula for 

 

$5,054,864. PMSA supports the full capture of all PSP depreciation, post-
adjustment as described by Exhibit AML-10. 
33 PSP-PMSA Multiparty Settlement Stipulation Attachment 2, Sch. A, L:39. 
34 PSP-PMSA Multiparty Settlement Stipulation Attachment 1, Sch. C, G:21, H:21. 
37 Moore, Exh. MM-49T at 61:20-62:12. 
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calculating this charge, which should remain based on actual assignments.  

32.   For legal and consulting expenses, general legal of $53,255 and general 

consulting of $135,668,38 plus $543,757 for UTC legal, consulting, and rate case 

costs as described in PMSA testimony, should be included in expenses.35 

33.   Because PMSA is proposing to include pilot “retirement” as an income item, 

this expense category is $0. 

C. PSP has not proven that departure from the established formula and 
methodologies is necessary to achieve a fair, just, reasonable, and 
sufficient new tariff. 

34.  PSP now wants to discard the ratemaking structure that prior, comprehensive 

orders have carefully constructed and that is working as intended. Having 

collected 104% of its authorized revenue in the test year, PSP cannot credibly 

claim the framework has failed it. Every proposed departure—the operating 

margin, the inflated pilot count, the abandonment of the AAL—is untethered from 

PSP’s actual financial reality and serves a single purpose: to deliver more money 

to PSP’s pilot members, without providing any additional value or service to their 

customers. The Commission should reject each of these proposals and reaffirm the 

established formula and methodologies as the governing framework. 

35.   PSP has not carried its burden to prove that the current tariff is not fair, just, 

reasonable, and sufficient. Because PSP proposes both a new revenue requirement 

 

38 Moore, Exh. MM-49T at 77:1-20. 
35 Moore, Exh. MM-49T at 85:10-15. 
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formula and changes to the methods for determining key components, such as 

AAL, within the formula, it needs to carry its burden to prove that these proposals 

are necessary. It has not done so.  Rather, all the evidence confirms the existing 

framework is performing well for pilots and ratepayers alike.  

36.   PSP proposes to replace the existing revenue requirement with a new revenue 

formula of “Revenue Requirement = TDNI + [(Expenses + Depreciation + 

Interest)/.88)].”36 PSP seeks to significantly boost its total net income by adding 

this factor to all of its expenses, claiming that it is necessary to counter-act 

“regulatory lag.” 

37.   PSP also proposes to change the calculation of both inputs in TDNI, i.e., both 

the number of funded pilots and the DNI. PSP seeks to eliminate all reliance on 

existing pilot workload averages on the Puget Sound and instead wholly 

substitute the BPC TAL for AAL. For determining the DNI, PSP likewise seeks to 

eliminate all reference to the actual pilot net incomes earned in the Puget Sound 

and instead wholly substitute a flawed national average study.  

1. PSP’s proposed operating margin has no basis in Commission theory 
and is completely divorced from PSP’s financial reality. 

38.  PSP proposes to replace the Commission’s established formula with one that 

incorporates an 88% operating margin, generating over $2.7 million37 in 

 

36 LaRue, Exh. AML-1T at 20:11–12. 
37 Moore, Exh. MM-1Tr at 47, n. 46; LaRue, Exh. AML-3, Sch. 1.2, lines 103-111. 
PSP’s filing inconsistently applies the margin as 88.03 percent or 88.33 percent, 
with a return of $2,746,284 or $2,820,620. 



 
DOCKET TP-250574 
POST-HEARING BRIEF OF PACIFIC MERCHANT SHIPPING ASSOCIATION - 14
  

additional annual revenue for which ratepayers would receive no additional 

pilotage services.38 Both PMSA and Staff agree this proposal should be rejected.39 

PSP has not carried its burden of proving that providing PSP with an entirely new 

revenue stream is necessary or that it would remedy any component of the 

revenue formula which is unfair, unjust, unreasonable, or insufficient.40 

39.  According to PSP’s submitted authority, “the purpose of the operating ratio is 

to allow you [1] to recover your allowed operating expenses, [2] to recover your 

federal income taxes, [3] interest expense, and [4] still give you a return on your 

equity investment.”41 But, as admitted by PSP’s own regulatory accountant, none 

of these purposes applies to PSP.42 First, PSP always recovers its operating 

expenses by wide margins, including in the 2024 test year, when PSP’s revenues 

exceeded its operating expenses by approximately $25.6 million.43 Second, PSP 

pays no federal income taxes as an unincorporated association.44 Third, PSP has 

virtually no interest expense.45 And fourth, it has no traditional equity structure 

requiring a return on investment. PSP’s own financial statements expressly 

provide that it is “not in the business of retaining profits or providing a return on 

 

38 Moore, Exh. MM-1Tr at 41–42; LaRue, Exh. AML-3, Sch. 1.2, Row 103. 
39 Moore, Exh. MM-49T at 53–56; Sevall, Exh. SS-1Trr at 4–5. 
40 Sevall, Exh. SS-1Trr at 4. 
41 Exh. BE-1 at 2 (Edward J. Nikula, “The History of the Operating Ratio”). 
42 LaRue, TR. 227:7–229:2, 231:23–232:7. See also, Moore, Exh. MM-1Tr at 47–56. 
43 LaRue, Exh. AML-3, Sch. 1.2, Row 103. 
44 LaRue, TR. 228:7-9. 
45 Id. at 228:10-12. 
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investment to the individual members.”46 As this Commission recognized 

previously, “PSP has a negative equity balance after accounting for its unrecorded 

liabilities” such that the ratemaking concept of a return on equity does not apply 

to PSP.47 PSP’s regulatory accountant admitted that this is still true now.48  

40.  Despite the absence of any of these factors, PSP tries to justify an operating 

margin by arguing that PSP should receive the same treatment as other 

transportation companies, and that an operating margin will address “regulatory 

lag,” and offset a perceived shortfall in actual TDNI as compared to authorized 

TDNI.49 As described by PSP witness LaRue, application of the same treatment 

given to other transportation companies would require application of the Kosh, 

Lurito-Gallagher, or DuPont methods for determining operating margins.50 But 

these methods would not support the imposition of any operating margin factor 

for PSP, much less the requested one. Thus, these authorities further undermine 

PSP’s operating margin request.  

41.   For example, the Lurito-Gallagher method establishes a curve whereby 

companies with higher investment levels receive a lower operating ratio (higher 

return) and companies with lower investment and higher operating expenses 

 

46 Id. at 229:23–230:5; Moore, Exh. MM-7 at 12; Moore, Exh. MM-1Tr at 47–56.  
47 Order 09 ¶ 67. 
48 LaRue, TR. 242:20-22.  
49 LaRue, Exh. AML-1T at 4:5-14. 
50 LaRue, Exh. AML-1T at 6:4–7:8. 
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receive a higher operating ratio (lower return).51 Only companies with the highest 

intensity of capital investment would merit the 12-percent return PSP seeks.52 

With almost no debt, negative equity, and no federal income tax, the curve 

indicates no return should apply to PSP.53 When asked whether that profile placed 

PSP at the opposite end of the curve from a 12-percent return, LaRue responded: 

“I guess if that’s how you want to view it. But I don’t like this chart. I don’t 

understand it. I didn’t review it. I don’t—I mean, I didn’t build it.”54  

42.   All three methods rest on a common foundation: the company has invested 

capital, a debt and equity structure that requires a return, and comparable 

companies against which to benchmark.55 The Commission designed these tools 

for asset-intensive businesses that must attract outside capital, compete for this 

capital, and maintain a capital structure. PSP is not such a business. 

43.   Finally, this Commission design for returns on capital in the solid waste 

company policy docket that LaRue cites was clearly top of mind at the time the 

Commission decided the pilotage rate design in PSP’s first rate case, because 

Order 09 in docket TP-190976 was contemporaneous with the solid waste 

 

51 Exh. BE-1 at 10–11. 
52 Exh. BE-1 at 10–11; Moore, Exh. MM-1Tr at 56:10-14. 
53 Exh. BE-1 at 10–11; Moore, Exh. MM-1Tr at 56:15-18. 
54 LaRue, TR. 238:16–20. 
55 In re Methods for Setting Rates for Solid Waste Collection Companies, Docket TG-
131255 (Dec. 3, 2020). 
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company policy docket at TG-131255.56 Upon finding that PSP had “negative 

equity” and was “not a capital intensive” company, the Commission clearly felt 

that pilotage should have a specific rate design built for a unique negative-equity 

and non-asset-intensive company, not a solid waste company. 

44.  Further, PSP has provided no analysis demonstrating that industries such as 

trucking or solid waste are comparable to maritime pilotage in ways that would 

justify importing their rate-setting methodology.57 In fact, as an association of 

professionals, PSP is fundamentally unlike other Commission-regulated 

transportation companies.58  

45.  Moreover, “regulatory lag” is not a meaningful problem for PSP. As shown in 

Exhibit MM-03, PSP earned 99.4 percent of the Commission-authorized revenue 

requirement in 2022, 102 percent of the authorized revenue requirement in 2023, 

and 104 percent in 2024.59 PSP is not falling short of its authorized revenue; it is 

meeting and exceeding it. This is the opposite of regulatory lag. Similarly, PSP’s 

revenues consistently and substantially exceed its operating expenses: from 2021 

through 2024, total revenues grew from approximately $31.9 million to $43.7 

million, while operating expenses remained relatively flat, ranging between 

 

56 The final orders in these two dockets were issued only one week apart from each 
other: TP-190976 on November 25, 2020 and TG-131255 on December 3, 2020. 
57 Sevall, Exh. SS-1Trr at 5:6-13. 
58 Sevall, Exh. SS-1Trr at 5:16-17. 
59 Moore, Exh. MM-3. 
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approximately $15.9 million and $18.4 million.60 Further, the specific examples 

that PSP offers of “regulatory lag,” the renegotiation of a labor contract and 

maintenance of the Port Angeles pilot station, are routine and necessary 

management obligations of operating the association’s business. Every business, 

regulated or otherwise, must manage rising costs between pricing adjustments. 

These are not “regulatory lag” challenges that justify an open-ended margin that 

inflates the revenue requirement regardless of need and fails to incentivize PSP 

to manage its expenses.61  

46.  By the same token, PSP witness LaRue misapplies long-term returns on equity 

for investors who deploy capital in the stock market to PSP, an association with 

no outside investors requiring any return and with only negative equity. Rather, 

what PSP seeks is simply additional compensation for its pilot-owners. As LaRue 

admitted in the hearing, additional revenue generated by the operating margin 

above operating expenses “would be distributed as DNI” to the pilots.62 While PSP 

states it seeks per-pilot DNI of $729,467 for 60 pilots, the actual net income it is 

seeking when the operating margin supplement is included is materially higher. 

47.  Finally, PSP proposes to apply the operating margin to its own pension 

“expense,” meaning ratepayers would pay an additional 12% markup on top of 

 

60 Moore, Exh. MM-6. 
61 See Order 09 ¶ 36 (emphasizing that the rates provide “an opportunity, given wise 
and efficient management, to earn that return,” not a guarantee). 
62 LaRue, TR. 269:10-23. 
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what is already deferred compensation.63 In a competitive market, no employer 

would pay a markup on its own retirement contributions to its employees as 

income. Thus, in myriad ways, the pilots seek through the operating margin to 

simply pay themselves more. The Commission should reject this proposal in its 

entirety and continue to apply the established formula without an operating 

margin. 

2. The Commission should carry forward its established AAL 
methodology for determining the number of pilots to fund. 
 

48.  In Order 09, the Commission established the average assignment level (AAL) 

methodology for rate-setting purposes. Critically, the Commission used the term 

“average assignment level” to distinguish its rate-setting function from the BPC’s 

safety determinations regarding TAL. As the Commission explained:  

We adopt Staff’s proposed average assignment level of 143.4 for the 
purpose of rate-setting and reject PSP’s proposal for a lower average 
assignment level of 118 . . . we use the term ‘average assignment level’ 
to clarify that we do not, by this Order, determine a TAL or otherwise 
evaluate a safe assignment level for pilots. The BPC is charged with 
determining the number of pilots necessary for safe, efficient pilotage 
service, and the Commission is charged with setting rates for these 
pilotage services.64  

49.   The Commission affirmed in Order 08 that, “by determining the number of 

funded pilots based on an averaging of recent pilot assignments, the Commission 

determines PSP’s additional annual revenue requirement and provides 

 

63 Moore, Exh. MM-49T at 3. 
64 Order 09 ¶¶ 85-86. 



 
DOCKET TP-250574 
POST-HEARING BRIEF OF PACIFIC MERCHANT SHIPPING ASSOCIATION - 20
  

reasonable compensation to pilots without intruding into areas properly reserved 

for the BPC.”65 After considering various circumstances reflected in the evidence 

at the time, the Commission used the 2021 AAL of 133.7 and the 2022 vessel 

assignments total to authorize 56 pilots.66  

50.  Nevertheless, PSP now expects the Commission to completely eliminate the 

entire AAL methodology. PSP goes so far as to not even provide an AAL 

calculation that the Commission could consider when evaluating its request.67  

51.   This is the only way that PSP could possibly justify seeking funding for 60 

pilots, a number which far exceeds what the AAL methodology would justify.68 

Seeking funding for 60 pilots without any AAL reference is also a direct rebuke of 

PSP’s own efficiency arguments that were a centerpiece of its arguments in the 

second pilot rate case.69 

52.  Every available economic metric of workload confirms that fewer than 56 pilots 

would be the most appropriate outcome for the number of pilots, as shown in 

Figure F above.70  

53.  Even PSP witness Capt. Carlson’s own formula, which he presented to the BPC 

to advocate for increasing the number of licensed pilots in July 2024, when applied 

 

65 Order 08 ¶ 158. 
66 Order 08 ¶ 163. 
67 Carlson, Exh. IC-1T at 36:10-14; Carlson, TR. 84:22-85:4. 
68 Carlson, TR. 64:4-14, 104:12–105:6. 
69 Carlson, TR. 86:22–87:18; Carlson, Exh. IC-37X. 
70 Moore, Exh. MM-28r. 
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to actual trailing 12-month data as of the hearing would only support funding 56 

pilots.71 The BPC’s 2024 Annual Report also points out that the total TAL of 123 

also accounted for an additional 5% off-watch (callback) components, which 

results in a total TAL of 129.72 The 6,972 assignments divided by a 129 AAL equals 

54 working pilots, or 55 total pilots including the President. 

54.   The Commission should stick by its earliest observations that its job is to be 

an economic regulator, not a safety and licensing regulator. Despite a fair amount 

of inference that picking any number other than the BPC’s TAL would be 

inconsistent with a “safe” level of staffing, Capt. Carlson admitted under cross-

examination that any characterization of the BPC’s TAL as an upper limit above 

which any pilot’s operations become unsafe was incorrect.73 When asked “[a]s an 

average, the TAL is a staffing efficiency target applied across all pilots, not a 

safety threshold per individual pilot, right?” he responded, “I’m sorry. You’re 

right.”74 In short, the BPC TAL “did not establish a ceiling.” Capt. Carlson also 

admitted at the hearing that individual pilots in 2024 completed as many as 176 

assignments and 30 pilots completed 135 or more assignments, all performed 

safely and without incidents.75  

55.  The safety inference, which is the sole underpinning of PSP’s argument for 

 

71 Carlson, Exh. IC-37X at 4; Carlson, TR. 101:12–104:19. 
72 Moore, TR. 416:16-25. See also Carlson, TR. 99:3-14. 
73 Carlson, TR. 95:20-23. 
74 Id. at 95:24–96:2. 
75 Id. at 92:3–93:3. 
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funding four pilots more than what exists, thus collapses in the face of any of the 

evidence. The only other argument that PSP can make is to ask the Commission 

to surrender its independent authority to set economically efficient rates and 

simply use the TAL adopted by the BPC. This is just untenable. The Commission 

cannot lawfully surrender its economic regulatory role to the BPC. 

56.   Further, to avoid what Staff witness Sevall called “gamesmanship” that can 

occur to manipulate the number of pilots to fund where the floor is the actual 

number of licensed pilots,76 PMSA recommends that the floor and ceiling 

guardrails in future rate proceedings should also be revised to reflect the AAL-

imputed pilot count.77 This approach would disincentivize such gamesmanship 

and further the independence of the Commission from the BPC.78 

D. The Commission should maintain its attract-and-retain standard for 
determining if the current rate is “sufficient.” And find that it is. 

57.  The second issue in this case is whether PSP has carried its burden to convince 

the Commission to abandon its established attract-and-retain standard for 

evaluating DNI sufficiency. It has not. 

58.  Four reasons support the Commission’s maintaining the attract-and-retain 

standard. First, the attract-and-retain standard is the appropriate legal 

framework for evaluating DNI sufficiency, and this is a framework that PSP 

 

76 Sevall, TR. 380:14–381:10. 
77 Moore, Exh. MM-1Tr at 213–214. 
78 Sevall, TR. 381:11-17. 
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previously accepted. Second, the evidence of applicant pools and pilot retention 

confirms that current compensation is sufficient to attract and retain qualified 

pilots. Third, a compensation study is completely irrelevant to the evaluation of 

the current “attract-and-retain” standard when the direct market evidence is 

conclusive. Fourth, if it were relevant, the current study is facially deficient and 

repeats methodological shortcomings and omits critical requirements previously 

identified by the Commission.  

1. The attract-and-retain standard is the appropriate legal framework.  

59.  Given the Commission’s central economic goal of mimicking a competitive 

market outcome,79 the Commission created and consistently applied a sound legal 

standard across the two prior rate proceedings: pilot DNI is “sufficient” if it 

actually attracts and retains qualified pilots in the Puget Sound market.80  

60.   The Commission need only apply this standard to the evidence and determine 

if there is a consistent level of applicants and a steady number of potential 

trainees on the pilot waiting list. These are inquiries that the Commission made 

in the first rate case before finding that PSP’s historical compensation levels “have 

not discouraged candidates from seeking to enter the training program.”81 

61.  In the second rate case, the Commission reaffirmed this standard, reviewed 

the evidence, and again found objective evidence of robust applicant pools and 

 

79 Order 09 ¶ 39. 
80 Order 09 ¶ 43. 
81 Order 09 ¶ 152. 
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strong retention in Puget Sound.82 This met the sufficient standard and was far 

more persuasive than any national comparison.83  

62.  This legal framework is logical. What pilots are paid based on regulatory 

outcomes in other jurisdictions and the circular logic of a self-reinforcing upward 

spiral of chasing a “national average” would be antithetical to mimicking 

competitive market outcomes.84 

2. The evidence shows current compensation is sufficient. 

63.   In the current case, the Commission should once again affirm the attract-and-

retain standard because, as in the prior cases, the evidence affirms strong exam 

applicants, a wait list, and robust trainee program participation.  

64.  The number of applicants for the 2024 exam remained consistent with prior 

years85 and produced a steady applicant pipeline to the training program.86 The 

pilot corps has continued to benefit from high pilot retention.87   

65.   The attractiveness of the Puget Sound for pilotage is affirmed by PSP’s 

argument that it will likely grow from 56 pilots to 60 pilots: this is prima facie 

evidence that even PSP believes that the pilotage ground is becoming more 

 

82 Order 09 ¶¶ 141–149, 412–419. 
83 Order 08 ¶¶ 117–120, 138 (finding PSP’s argument that it requires “nationally 
competitive compensation” is “unpersuasive and deserves little weight”). 
84 See Rybarik and Sisung, TR. 356:22–358:11.  
85 Moore, Exh. MM-1Tr at 91:21-25; Moore, Exh. MM-11; Royer, Exh. JR-2. 
86 Moore, Exh. MM-11; Royer, Exh. JR-2; Moore, Exh. MM-1Tr at 9:8-13; Moore, 
Exh. MM-49T at 33:11-14; PSP Response to Bench Request 05, Part A (“Trainees”). 
87 Moore, Exh. MM-1Tr at 97:23–98:4. 
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attractive.88 Growing the number of pilots proves that the Puget Sound is 

attracting new pilots; to argue otherwise is illogical.  

3. When current compensation is sufficient, studies of pilot incomes in 
other pilotage grounds are irrelevant. 

66.  Because the current compensation levels are adequate to attract and retain 

pilots, the Commission is under no obligation to consult the secondary or tertiary 

questions of what income levels exist for pilots in other districts. In fact, in the 

prior pilot rate cases, the Commission has twice declined to give this type of 

evidence any weight. As the Commission explained in Order 09, unlike rate-

setting authorities in other jurisdictions, this Commission “is not expressly 

required to consider other pilotage districts as comparators for the purpose of 

establishing an appropriate level of DNI.”89 Instead, the Commission considers 

comparability evidence, if at all, only “based on its reliability and relevance to 

the particular facts of this case.”90 Order 08 applied the same standard.91 Once 

the most direct evidence confirms which rates are in fact sufficient in the Puget 

Sound, it is simply not necessary or relevant to this inquiry to consider what pilots 

in other states or in other pilotage grounds might find to be sufficient. When the 

direct evidence of local market performance is conclusive, theoretical arguments 

regarding national comparisons and averages add nothing to the inquiry.  

 

88 PSP Response to Bench Request 05. 
89 Order 09, ¶ 141.  
90 Order 09, ¶ 141 (emphasis added). 
91 Order 08, ¶ 117. 
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67.   Here, just as in both prior proceedings, the direct evidence is conclusive. In 

Order 09, the Commission found that with average actual distributions of 

$402,219 (2018) and $369,647 (2019), “there is no shortage of candidates, and 

many pilots work until the mandatory retirement age,” and that “PSP has failed 

to demonstrate that, absent Commission approval of PSP’s proposed DNI, PSP 

will not be able to attract and retain qualified candidates.”92 The Commission 

made specific findings that the BPC maintains “a multi-year waiting list for those 

seeking training and licensure,” that pilots “do not leave the Puget Sound pilotage 

district to work in other districts,” that they “frequently work until the mandatory 

retirement age of 70,” and that PSP’s “historical compensation levels have not 

resulted in attrition.”93  

68.   The Commission in Order 08 reaffirmed these conclusions: “There has never 

been a pilot opening in Puget Sound without a BPC-qualified candidate 

in training or waiting to train,”94 and “[t]here is no evidence that PSP member 

pilots are retiring early or that candidates in more highly compensated districts 

pass a comparable state licensing examination at a higher rate.”95 The basic fact 

patterns in the prior cases continue now: the 2024 exam produced 31 qualified 

applicants and 13 who passed both the written and simulator exams, results well 

 

92 Order 09 ¶¶150, 156. 
93 Order 09 ¶¶417–418 (Findings 19–20). 
94 Order 08 ¶ 422 (Finding 8) (emphasis added). 
95 Order 08 ¶¶121–122). 
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within historical norms.96  

69.   The timing of the 2024 exam, held during the test year in this case, further 

confirms the sufficiency of the current rates. Potential trainee applicants to the 

2024 exam were attracted by the only published income at the time of the April 

2024 exam: $346,962 for 2023 and $339,729 for 2022.97 The “sufficient” standard 

was thus satisfied in 2024 by an income level of $346,962, less than half of what 

PSP now seeks. 

70.  Nothing has substantively changed since the prior orders. A national study 

exercise that was irrelevant in the prior two cases is not suddenly relevant in this 

case. Because the compensation is sufficient by every direct market measure and 

all of the facts in evidence here regarding our actual candidate pool, PSP’s 

theoretical and academic comparability study of national pilot compensation is, 

for the third consecutive proceeding, irrelevant to the application of the 

“sufficient” legal standard.  

4. PSP’s compensation study fails to meet the Commission’s clear 
methodological standards of reliability. 

71.  In addition to relevance, the Commission has also made it clear that it will only 

consider comparability evidence, if at all, “based on its reliability.”98 The 

Commission’s orders in the prior two rate cases specifically articulated the various 

 

96 Moore, Exh. MM-11. 
97 Royer, Exh. JR-9 at 39 (“BPC Annual Report 2023”) (emphasis added). 
98 Order 09, ¶141 (emphasis added). 
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criteria on which the reliability of PSP’s compensation studies would be judged: 

(a) provide complete underlying financials for every pilotage district with apples-

to-apples adjustments, (b) define and apply consistent comparability criteria 

uniformly, (c) supply complete evidence (not unsupported assertions) on key 

factors, (d) use methodologically consistent data without cherry-picking years or 

districts, (e) transparently address cost-of-living and local differences, and (f) 

include a detailed explanation of operational comparability to PSP.  

(a) PSP’s study does not provide complete underlying financials 
for every pilotage district with apples-to-apples adjustments. 

72.   The “underlying information that PSP uses to support its comparability 

analysis” must be complete.99 Here, even PSP’s own information, much less those 

of other pilotage districts, is patently incorrect and incomplete.  

73.  For instance, for its own 2024 net income, PSP’s study lists the Puget Sound 

Pilots compensation in 2024 as $449,591.100 But, as admitted by PSP’s lead 

regulatory accountant, this is not a UTC-adjusted actual 2024 pilot net income.101 

So, in the study that was intended to help guide the Commission to set a new net 

income for PSP pilots, the study itself did not acknowledge that adjustments 

needed to be made in order to make the base reported income for PSP pilots 

accurate. 

 

99 Order 09 ¶ 149. 
100 Sisung, Exh. RLS-4 at 15, Table 2. 
101 LaRue, TR. 222:15-18. 
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74.   PSP’s study claimed to analyze “Average Annual Compensation per Pilot (Cash 

+ Benefits, Excluding Pensions)” but omitted any adjustment to exclude pensions 

from PSP’s own financials, even though this represents PSP’s single largest 

annual expense. The omission is significant as the expense is rapidly growing, 

from $4.8 million in the test year in the first case102 to $6.8 million in PSP’s 2025 

filing.103 Needless to say, the study’s “Calculated Benefits Value per Pilot” 

adjustment of only $4,347 does not include an adjustment for excluding pilot 

compensation.104 If the total $6,502,568 assigned cost of the PSP Pilot Pension105 

were in fact excluded from the PSP compensation study, the per pilot adjustment 

at 56 pilots would have been an additional $116,117 per pilot, yielding a total 

comparable PSP income per pilot, excluding pension costs, of $570,055. 

75.   In the first rate case, the Commission also found PSP’s study entirely 

unsatisfactory for omitting medical coverage.106 In the second, the Commission 

found, “Pilotage districts do not treat pilot medical benefits in a uniform manner, 

and in some districts, pilots are required to contribute to the costs of their medical 

benefits.”107 In this case, PSP’s study still lacks clear accounting for PSP’s own 

medical coverage amounts, even though the study said that it attempted “to value 

 

102 Order 09 ¶ 177. 
103 LaRue, Exh. AML-03, Sch 1.2, Line 48 (showing $6,804,555.02 pro forma result). 
104 Sisung, Exh. RLS-4 at 43, Table 15. 
105 LaRue, Exh. AML-3, Sch. 1.2, Line 48. 
106 Order 09 ¶ 149. 
107 Order 08 ¶ 434 (Finding 20). 
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the benefits offered to the average pilot within each association” where the 

“examples of such benefits include medical insurance, disability insurance, life 

insurance, and sick leave.”108 The study does not clarify how it intended to treat 

these benefits “in a uniform manner,” if at all, because it apparently made these 

adjustments for some and none for others, including no adjustment for PSP itself. 

(b) PSP’s study does not define and apply consistent comparability 
criteria uniformly. 

76.   PSP must define and apply clear, consistent comparability criteria and use 

them uniformly across all districts.109 This study does not. 

77.   In the first rate case, the Commission found that “PSP failed to establish clear 

criteria by which to evaluate the comparability of other pilotage districts, and 

PSP’s witnesses provide conflicting testimony on the appropriate criteria for 

determining whether a pilotage district is comparable to the Puget Sound 

district.”110 For example, Capt. von Brandenfels said San Francisco should be the 

primary comparison based on “similarities in size and geography,” while Capt. 

Quick advocated for “vessel traffic” and “handling ships similar to those handled 

by Puget Sound pilots” as primary in identifying which pilotage grounds are the 

best comparison.111  

78.   This requirement was continued in the second rate case, when the Commission 

 

108 Sisung, Exh. RLS-4 at 42. 
109 Order 09 ¶ 415 (Finding 17); Order 08 ¶ 420 (Finding 6). 
110 Order 09 ¶ 415 (Finding 17). 
111 Moore, Exh. MM-1Tr at 68:2-10 (citing Order 09 ¶ 144). 
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reiterated these requirements for comparability: “It may be difficult in many 

instances for PSP to obtain compensation data from other pilotage districts. But 

a compensation study cannot be considered reliable by this Commission when it 

is based on a commingling of actual and authorized DNIs, inconsistent treatment 

of the data from different pilotage districts, inaccurate claims regarding pension 

and medical benefits, and lacks detailed explanation as to how each of the 

identified pilot districts operations are comparable to PSP operations to 

support a higher DNI than would otherwise be indicated.”112 

79.   PSP has not met the Commission’s standard here as neither their testimony 

nor the current study makes any effort to establish what clear, consistent 

comparability criteria should be applied uniformly across all pilotage districts. 

Likewise, PSP has not provided any “detailed explanation as to how each of the 

identified pilot districts operations are comparable to PSP operations.”113 As Dr. 

Cohen observes, “there is still not a clear rationale beyond data availability for 

why some pilotage grounds were chosen over others.”114  

(c) PSP’s study does not supply complete evidence on key factors. 

80.  The Commission has required that PSP supply complete evidence on any 

criteria asserted for comparability, such as specific vessel traffic data including 

 

112 Order 08 ¶120 (emphasis added). 
113 Order 08 ¶120. 
114 Cohen, Exh. SC-01Tr at 7:9-11. 
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the mix of vessel traffic in the pilotage districts.115 Unsupported assertions are 

inadequate. The Commission found in the first case that even if PSP’s witnesses 

had agreed on what the criteria were, PSP “had provided no evidence of 

comparability by size, geography, or vessel traffic mix.”116  

81.   As Dr. Cohen explains, pilot income comparisons are “inherently challenging” 

because “[m]ost pilot systems are opaque, with very limited information on many 

of the key factors important to evaluating and comparing net income across 

pilotage districts,” including “workload hours, assignments, vessel traffic, ship 

types and sizes being handled, types of transits (e.g., bar, open ocean, river, 

docking), pilot trainee systems, requirements and times in the training 

program.”117 Dr. Cohen supplies data illustrating the wide variability that 

unsupported assertions cannot bridge: “only 1% of total vessel traffic” at Seattle 

were tankers, contrasted with 53% and 76% at the Mississippi River/Baton Rouge 

and Port Freeport, TX, waterways, respectively.118 Capt. Moore points to the 

study’s Lake Charles data, showing a reported 218% increase in pilot income, 

which goes completely unexplained, even though PSP’s own Capt. Quick had 

previously “questioned the inclusion of Lake Charles in PSP’s analysis . . . because 

of its mix of vessel traffic.”119 Without supporting evidence of comparability 

 

115 Order 09 ¶ 416 (Finding 18). 
116 Moore, Exh. MM-1Tr at 68:13-14 (citing Order 09 ¶¶ 144-45). 
117 Cohen, Exh. SC-01Tr at 7:16-8:5. 
118 Cohen, Exh. SC-01Tr at 9:9-14. 
119 Moore, Exh. MM-1Tr at 79:17-80:2 (citing Order 09 ¶ 145, n.258). 
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applied to standards of comparability, mere assertions are inadequate.  

(d) PSP’s study does not use methodologically consistent data. 

82.  In the last rate case, the Commission’s Finding 6 was that “PSP’s 

compensation study does not treat pilotage districts in a comparable manner, 

comingles data from different years, comingles actual and authorized DNI 

distributions, and relies on inaccurate assertions regarding certain districts’ 

benefits.”120  

83.  In this case, PSP’s study suffers from many of these same problems – and in 

fact, some of these deficiencies are even worse. For instance, compared to the 

Lough study in the last rate case, which suffered from comingling data from 

different years, the Sisung study uses even more inconsistent data, from 2013 to 

2024.121 Staff witness Sevall similarly observed that “some districts . . . have older 

financial disclosures” and that “[t]he older information is the less likely it is to 

accurately reflect the present.”122  

(e) PSP’s study does not transparently address cost-of-living and 
local differences. 

84.  The Commission requires evidence on cost-of-living and other material local 

differences to be provided transparently.123 Silence on such differences renders 

the comparison unreliable. In the first case, another reason for finding PSP’s 

 

120 Order 08 ¶ 420 (Finding 6). 
121 Moore, Exh. MM-1Tr at 75:21–76:10. 
122 Sevall, Exh. SS-1Trr at 8:14-9:2. 
123 Order 09 ¶ 147. 
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comparability evidence insufficient was the “fail[ure] to provide any specific 

testimony on cost of living differences between San Francisco and Seattle.”124  

85.  As an economist, Dr. Cohen is particularly suited to reviewing PSP’s study for 

this requirement.125 He explains that the CPI approach employed by PSP witness 

Sisung is inadequate for several reasons. PSP’s study uses “a single CPI adjuster 

(CPI-U for the United States), even though there are regional CPI measures 

published by the U.S. Bureau of Labor Statistics that may show notable 

variability in changes in the cost of living across regions.”126  

86.   Locally, the study also ignores significant intra-regional variation by using a 

single cost-of-living adjuster for Seattle, though pilots live throughout the Puget 

Sound region, mostly outside Seattle where the cost of living is significantly 

less.127  

87.   Moreover, the PSP study does not take into account that “pilotage net incomes 

are not stable, but fluctuate based on a number of factors, such as number of vessel 

assignments, vessel fleet composition, number of pilots, and operating costs”—

making CPI a poor comparator for these variable incomes.128 Finally, “CPI’s 

efficacy as a tool for evaluating inflation wanes as incomes increase” because CPI 

measures consumer goods categories that “decrease as a share of total 

 

124 Order 09 ¶ 147. 
125 Cohen, Exh. SC-01Tr at 1:13-26. 
126 Cohen, Exh. SC-01Tr at 14:3-6. 
127 Cohen, Exh. SC-01Tr at 14:1-3. 
128 Cohen, Exh. SC-01Tr at 13:4-9. 
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expenditures as household incomes increase.”129 Given these shortcomings, PSP’s 

study remains inadequate in accounting for these material cost-of-living 

differences. 

(f) PSP’s study needs to detail and explain operational 
comparability to PSP. 

88.  A reliable study must include a “detailed explanation as to how each of the 

identified pilot districts operations are comparable to PSP operations to support a 

higher DNI than would otherwise be indicated.”130 Among the necessary data are 

“key factors important to evaluating and comparing net income across pilotage 

districts,” including “workload hours, assignments, vessel traffic, ship types and 

sizes being handled, types of transits (e.g., bar, open ocean, river, docking), pilot 

trainee systems, requirements and times in the training program, different 

training stipends and benefits, types of payments and benefits, and retirement 

programs,” as well as “terrain, geographic characteristics, [and] nature of work 

across pilotage grounds.”131  

89.   Dr. Cohen observes, “it is nearly impossible to try to assess when and how these 

are similar levels of compensation for similar work.”132 Staff also pointed to the 

lack of “workload comparison” as troubling: “there is no reference to how much 

 

129 Cohen, Exh. SC-01Tr at 12:15-13:4. 
130 Order 08 ¶ 120. 
131 Cohen, Exh. SC-01Tr at 7:20–8:5. 
132 Cohen, Exh. SC-01Tr at 8:7-9. 
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they worked or did not work to make that amount” of compensation.133 Staff 

witness Sevall further “agree[d] that without a workload analysis it is impossible 

to tell if a pilotage group makes more because they work more,” and “to truly 

compare salaries the amount of work required to earn that salary is needed.”134  

E. PSP’s massive, mismanaged retirement liability, caused by its own 
policy of overdistributing revenues and eschewing responsible 
savings, must not be resolved at the ratepayers’ expense. 

90.  PSP has a problem. It refuses to account for, mitigate, or manage a retirement 

liability previously identified by the Commission as unsound when PSP’s liability 

was at an estimated $124.5 million.135 The Commission ordered a series of reforms 

to be initiated, including the transition to an accrual accounting. Five years after 

the initial case, the problem is worse: PSP has grown this liability to over half a 

billion dollars; PSP actively refuses to manage or mitigate this program; and 

despite suffering a censure by the Commission in the second rate case, PSP still 

refuses to provide the honest accrual accounting of its liabilities the Commission 

asked for in 2020. And all the while, PSP simply expects to pawn off the costs of 

its problem to future ratepayers, further exacerbating the intergenerational 

inequity. 

91.  It is time for the Commission to protect ratepayers from the risks posed by this 

pilot retirement unsustainability problem. Since PSP has not, does not, and will 

 

133 Sevall, SS-1Trr at 9:9-11. 
134 Sevall, Exh. SS-15X at 21. 
135 Order 09 ¶¶ 179, 181, 194, 422 (Finding 24). 
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not manage or mitigate its own liabilities, the Commission should limit 

ratepayers’ exposure to PSP’s willful mismanagement and unreasonable growth 

of its retirement expenses and liabilities. The Commission should apply the 

market-approximation theory to retirement. That would ensure that ratepayers 

pay only a fair rate at the time of service similar to a contribution to retirement 

in a regular, non-monopoly setting. 

92.  The PSP retirement “expense” constitutes a deferred compensation agreement 

amongst the individual pilots, who then fail to save any current year revenues to 

offset their deferred compensation liability, under the assumption that future 

costs will be funded entirely by ratepayers. This fits an unfortunate pattern by 

PSP, where it received revenues for the service provided at the time the service is 

provided and then chose to overdistribute the revenues to themselves in the 

current year and then create dubious long-term liabilities that PSP then demands 

that ratepayers fund. This is the same form of intergenerational inequity that the 

Commission has already identified and condemned with respect to “callback” 

liability.136 Following precisely this pattern, PSP’s retirement “expense” is 

likewise paid out to pilots pursuant to agreements amongst themselves about how 

to share revenues.137 

93.  PSP’s unfunded retirement liability has grown dramatically across three rate 

 

136 Order 09 ¶¶ 232–233, 238. 
137 Carlson, TR. 116:20–25 (confirming that every dollar of the retirement “expense” 
goes directly to former PSP pilots or their spouses). 
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cases and now represents an unquantified obligation that fails the known-and-

measurable and prudently incurred standards for expenses to be recovered in 

rates. These annual benefit payouts and the total unfunded future retirement 

liability dwarf every other financial issue in this case.138  

94.   The total projected retirement obligations that PSP created through its plan 

have skyrocketed over the course of the three rate cases before this Commission. 

In the first case, PSP’s projected benefit obligation was $124.5 million and 

“underfunded by approximately $119 million.”139 In the second case, PSP’s own 

actuarial expert witness  prepared 50-year cost projections showing that the cost 

of continuing the pay-as-you-go retirement would be approximately $547.4 

million.140 And in this case, the amount is unknown, but acknowledged to be even 

higher still.141 

1. PSP’s retirement expense recovery request fails the known-and-
measurable standard. 

95.   While liabilities continue to grow, PSP does not know what the current 

amount is.142 PSP’s audited financials disclose that “[a]n estimate of the unfunded 

retirement program liability as of December 31, 2023 and 2022, has not been 

 

138 Carlson, TR. 116:16–19, 118:21–119:1, 129:10–11. 
139 LaRue, Exh. AML-23X at 26:9-12. 
140 Order 08 ¶ 199 n. 353. 
141 Carlson, TR. 129:10-19. 
142 Carlson, TR. 124:18-20, 129:12-19; LaRue, TR. 261:15–262:3; PSP Response to 
Bench Request 07. 
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quantified.”143 The retirement plan has “no separate, segregated fund or trust for 

satisfaction of future retirement income” and “[a]s of December 31, 2024, and 

2023, there were no assets earmarked for future benefits.”144 

96.  Under the known-and-measurable standard, a pro forma rate-year adjustment 

must reflect an event that is known to have occurred, and this must be an amount 

that is not merely an estimate, projection, or budget forecast.145 PSP’s retirement 

expenses simply fail to meet the known-and-measurable standard as they are so 

wholly undocumented that they wouldn't even come close to being categorized as 

an estimate, projection, or budget forecast. 

97.   PSP’s own audited financial statements acknowledge that the unfunded 

liability “has not been quantified” and no actuarial update has been provided in 

this proceeding.146 This is PSP’s largest “expense” item, but its own financial 

statements disclaim any knowledge of the basis of the liability against which these 

payments are made. 

2. PSP is not managing this liability. 

98.   PSP’s President is not familiar with PSP’s own actuarial study of the 

retirement liability.147 He also conceded it would be hard to describe the scale of 

 

143 Moore, Exh. MM-07 at 14, 17 (2024 Financial Statements). 
144 Moore, Exh. MM-07 at 14, 17 (2024 Financial Statements). 
145 Order 08 ¶ 202 n. 357 (quoting Wash. Utils. & Transp. Comm’n v. Avista Corp., 
Dockets UE-090134 and UG-090135, Order 10, 21 ¶¶ 45, 49 (Dec. 9, 2009)). 
146 Moore, Exh. MM-7 at 14, 17–18 (2024 Financial Statements); see also Moore 
Exh. MM-8 at 13, 16–17 (2023 Financial Statements). 
147 Carlson, TR. 120:24-7. 
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the retirement obligation to his own membership.148 

99.  This lack of management is facially inconsistent with PSP’s own By-Laws, 

which imposes a duty on the President and the entire Board of Directors to be able 

to inform the members of PSP of debts and obligations in excess of $20,000. 149 

With a total liability identified in Order 08 of over half a billion dollars according 

to PSP’s own actuarial study, not being able to inform PSP members of the 

cumulative obligations imposed by the Pilot’s own retirement program is just a 

further admission of the lack of basic knowledge of the pilot retirement plan. 

These are directly relevant to the basic management necessary to approve any 

expense: that it be reasonably and prudently incurred.  

100.   In Order 09, the Commission set the clear and unambiguous underlying 

foundation for regulated entities to have the “opportunity to earn a return on its 

investments.”150 To be recoverable, these expenses must be the result of prudent 

and efficient management.151 Order 08 reemphasized this standard of “prudently 

incurred expenses” as the operative standard for expense recovery in PSP 

proceedings.152 

101.   Prudence with respect to expense recovery asks the question of whether a 

monopoly acts reasonably when incurring an expense in light of all facts known 

 

148 Carlson, TR. 126:8-14. 
149 Moore, Exh. MM-9 at 14 (PSP Bylaws, §12.3). 
150 Order 09 ¶ 35. 
151 Order 09 ¶ 36. 
152 Order 08 ¶ 203. 
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at the time the expense was committed. Here, this retirement expense has been 

excluded from all formal financial documents, cannot be described by the head of 

the PSP Board of Directors, and cannot be managed if it cannot even be disclosed 

accurately to PSP’s own membership by its Board. If the expenses cannot be 

identified, they cannot be managed and cannot be prudently incurred. Thus, these 

retirement payouts cannot be authorized for recovery. 

102.  Furthermore, the Commission put PSP on notice in Order 09 that it considered 

PSP’s unfunded defined benefit retirement plan to be “fiscally unsound” and 

directed PSP to manage a transition to a more sustainable structure. Despite this 

directive, PSP initially “failed to comply with Order 09 in several respects”153 

regarding the retirement plan transition, and as a result, recovery of half of PSP’s 

pro forma retirement expense adjustment was disallowed in Order 08.154 

103.  In the five years since the Commission’s directive and two years since PSP 

submitted its MEP request to DOL, the mechanics of the pay-as-you-go retirement 

have not changed, accrual accounting has not been implemented, and Staff has 

not been invited to any discussions regarding transition plans or options.155 

3. Increasing pilot pay makes the problem worse. 

104.  PSP’s retirement benefits are calculated as 1.5% of the average of the final 

 

153 Order 08 ¶ 216. 
154 Order 08 ¶ 218. 
155 Sevall, Exh. SS-1Trr at 16:6-8, 15-17. 
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three years of Target Net Income multiplied by years of service.156 This means 

that any increase in pilot DNI and the number of pilots earning that DNI will 

directly, unequivocally, and proportionally increase the already unsustainable 

retirement liability.  

105.  If the Commission grants PSP’s massive request for DNI of $729,467 per pilot 

the retirement liability will grow correspondingly. The Commission cannot 

responsibly increase pilot compensation without addressing the unsustainable 

retirement system that converts every dollar of DNI increase into a larger future 

liability.157  

4. PSP is already creating a negative liability so large that it is running 
its business into insolvency. 

106.  PSP’s overall financial management demonstrates a pattern of fiscal 

irresponsibility that would not be tolerated in any business subject to market 

discipline. PSP’s retirement has such a significant, unknown, negative equity that 

we expect when its unrecorded liabilities are finally and properly accounted for, 

the only rational conclusion to be drawn will be that PSP operates in a manner 

that would render it insolvent under any standard business analysis. 

107.  PSP is knowingly managing itself into insolvency as it has not attempted to 

mitigate the problem of its negative equity, despite having direct knowledge of its 

implications. The Commission found in the first rate case that “the ratemaking 

 

156 Order 09 ¶ 24; Moore, Exh. MM-33 at 7, 12; Carlson, TR. 126:11-12, 130:11-15. 
157 Order 09 ¶ 194; Moore, Exh. MM-1Tr at 110–111. 
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concept of a return on equity does not easily apply to PSP’s operations because 

PSP has a negative equity balance after accounting for its unrecorded 

liabilities.”158 PSP’s own accountant, Jessica Norris, confirmed: “Less Unrecorded 

Liabilities (Note 12) creates a negative equity balance. If PSP were to cease 

operations each pilot would be responsible for a portion of the negative equity to 

satisfy liabilities in excess of assets.”159 While PSP reports total pilot equity of 

$4,398,237 as of December 31, 2024, this is merely book value equity used to 

facilitate transfers between incoming and retiring pilots that has no operational 

value to PSP.160 When unrecorded liabilities are included, PSP is now so deeply in 

negative equity territory, even PSP’s own regulatory accountant is “not aware of 

the magnitude of that unrecorded liability.”161 

108.  PSP operates like a partnership that should be managed under standard 

accounting rules. While PSP is an unincorporated association, it “has chosen a 

business model where it operates just like a partnership.”162 It files an 

informational partnership tax return, pays no federal income taxes at the entity 

level, and distributes all net income to individual pilots.163 Each pilot is a member 

 

158 Order 09 ¶ 406 (Finding 8). 
159 LaRue, Exh. AML-27X at 8. 
160 Moore, Exh. MM-7 at 6 (2024 Financial Statements); Moore, Exh. MM-1Tr at 
52:22–54:12. 
161 LaRue, TR. 242:9-22, 261:15–262:3. 
162 Moore, Exh. MM-1Tr at 48:7-8. 
163 Moore, Exh. MM-7 at 9, 13 (2024 Financial Statements); Moore, Exh. MM-1Tr at 
48:1–12. 
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with a share in the profits and liabilities of the association.164 If PSP’s business 

were not a monopoly and instead were a regular business subject to market 

discipline, its liabilities-in-excess-of-assets condition would have consequences. 

PSP’s own testimony would suggest one of the consequences is liquidation.165 

Ratepayers should not be forced to bail the pilots’ association out. 

109.   Ratepayers should not be forced to continue to underwrite that portion of a 

service provider’s business where it exhibits no discernible management. That 

this item is the single largest liability item and single largest item of reported 

“expense” on PSP’s books should only further compel prudence in its management, 

not less. 

5. PSP itself is uncertain whether the PSP retirement supports or 
undermines attract-and-retain. 

110.  PSP’s entire case for higher DNI rests on the assertion that increased 

compensation is needed to attract and retain pilots.166 But PSP’s President made 

a number of assertions and admissions on cross-examination that show PSP has 

no evidence, whether subjective or objective, of how the current state of their 

retirement plan affects attracting and retaining pilots:  

a. He asserted he cannot “get into the head of a future applicant.”167  

b. But he claimed that the effect of this unfunded liability, if known to potential 

 

164 Moore, Exh. MM-1Tr at 51:7–52:21. 
165 Carlson, TR. 135:19–136:11. 
166 See Carlson, Exh. IC-16Tr at 24–31; cf. Order 09 ¶¶ 141–149. 
167 Carlson, TR. 132:12-18. 
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applicants, would be “catastrophic” on trainee applications.168  

c. He also admitted that PSP cannot tell applicants or trainees or potential 

retirees the value of their retirement benefits.169  

d. And he agreed that “PSP has presented no evidence from which to conclude 

whether the [retirement] benefits attract trainees.”170  

111.  He further admitted that if younger pilots knew the true size of the unfunded 

retirement liability and were informed of the actual costs of contributing to the 

liability that the pilots themselves created by choosing a pay-go retirement system 

then younger pilots would leave and only older pilots would stay.171 This is a 

devastating admission: logically, it means the current system’s viability depends 

on concealing from prospective members the true financial condition of the 

organization they are joining. 

6. PMSA’s proposed resolution: ratepayers provide a market-based 
retirement contribution. 

112.  PMSA proposes to move retirement from expenses to compensation within the 

revenue requirement formula. The rates should be limited to a market-based 

“employer match” contribution of 6% of DNI or 50% of the maximum SEP-IRA 

contribution limit, whichever is greater, which is approximately $36,000 per pilot 

 

168 Id. at 134:3-12. 
169 Id. at 130:7-15. 
170 Id. at 128:19-24. 
171 Id. at 140:12–141:1. 
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per year during the rate year.172 This approach is grounded in the testimony of 

ERISA expert Susan Hoffman, who testified that employer retirement 

contributions rarely exceed 6% of taxable compensation in private industry.173 

113.  Under this proposal, PSP would have complete discretion over how to use the 

ratepayer-provided retirement contribution, whether for continuing its current 

plan, funding individual accounts, pursuing the MEP if approved, or any 

combination. This is consistent with Commission precedent respecting PSP’s 

management discretion while establishing a reasonable and sustainable cost 

ceiling for ratepayers.174 

114.  PMSA recommends that this transition happen immediately. Even PSP’s 

President believes that the Commission should set a timeframe of one year for the 

transition, regardless of whether the Department of Labor responds to PSP as he 

recognizes that ratepayers are at risk the longer it takes to resolve the issue.175 

115.  In sum, PSP’s retirement crisis is self-inflicted: an unfunded liability that has 

ballooned from $124.5 million to over $547 million in just a few years prior to filing 

this case, and it is now higher to levels that PSP cannot even quantify today,176 

and that grows with every dollar of DNI increase the Commission grants. Despite 

the Commission’s five-year-old directive to transition to a fiscally sound structure 

 

172 Moore, Exh. MM-1Tr at 169:1-182:3. 
173 Hoffman, Exh. SKH-1T at 18:9-13; Moore, Exh. MM-1Tr at 171:5-19. 
174 Moore, Exh. MM-1Tr at 175:1–179:15; Hoffman, Exh. SKH-1T at 18:9–13. 
175 Carlson, TR. 186:16–188:2. 
176 PSP Response to Bench Request 07. 
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and provide full transparency with accrual accounting, the current system, which 

even PSP admits is “unsustainable,”177 fails the known-and-measurable standard 

and perpetuates intergenerational inequity. PSP’s perpetual and knowing 

mismanagement of the retirement plan is so pervasive as to have driven the 

organization to the brink of insolvency, and recovery of such expenses now fail the 

basic prudently incurred requirement for recoverable expenses. PMSA’s market-

based retirement contribution offers a sustainable path forward, protecting 

ratepayers from unlimited exposure to a liability that PSP’s own pilot-members 

created and refuse to manage. 

IV. CONCLUSION 

116.  The primary contested issues in this case—DNI, PSP’s operating margin 

proposal, and retirement—all share a common feature: PSP’s members set the 

amounts and PSP’s pilot-members receive the benefit. When PSP pays a third 

party, most of the costs are uncontested, and the parties can even agree by 

stipulated agreement to build in compliance filings to determine future rate 

adjustments. When PSP pays its own members, agreement proves elusive. The 

$2.75-million operating margin, the $43.7-million TDNI request for 60 pilots, and 

the $6.8-million retirement “expense” are all payments that flow directly to PSP’s 

members. The ease of resolving third-party expenses versus the difficulty of 

resolving pilot-directed expenses reflects the fundamental difference between 

 

177 Carlson, TR. 186:11-15. 
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costs that face market discipline and costs that do not. This case is, therefore, 

fundamentally about whether PSP’s members can use their monopoly position to 

extract compensation above what the established formulas produce, including 

whether ratepayers should fund a retirement liability that PSP’s members 

created, grew, and have failed to manage. 

117.  Given the absence of any sound legal, policy, or evidentiary reason for 

abandoning its precedent, the Commission’s task is straightforward: maintain the 

existing revenue requirement formula and methodologies for DNI, AAL, and 

TDNI, continue to incentivize efficiency, maintain its expense discipline, act 

consistently with earlier orders ending intergenerational inequity, and finally 

compel the ultimate transition of PSP to full accrual accounting. The Commission 

should also adopt PMSA’s recommendations to improve consistent application of 

benchmarks, metrics, and measurements of efficiency and productivity in the 

pilotage system.  

 
DATED this 17th of April, 2026. 
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