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| AVISTA CORP.
RESPONSE TO REQUEST FOR INFORMATION
JURISDICTION: WASHINGTON DATE PREPARED:  05/11/2016
CASE NO: UE-160228 & UG-160229 WITNESS: Jennifer Smith
REQUESTER: ICNU RESPONDER: Ryan Finesilver
TYPE: Data Request DEPT: State & Fed Regulation
REQUESTNO.: ICNU-114 TELEPHONE: (509) 495-4873
EMAIL: ryan.finesilver@avistacorp.com

REQUEST:

Please provide a copy of the settlement agreement with the State of Montana leading to the annual
charge of $5.7 million ($3.7 million, Washington-allocated) per year described in the prior request.

RESPONSE:

Please see the following attachments:

ICNU DR_114 Attachment A for a copy of the Memorandum of Negotiated Settlement Terms
ICNU DR 114 Attachment B for a copy of the Hydropower Lease

ICNU_DR_114 Attachment C for a copy of the Consent Judgment Between Avista and Montana
ICNU DR_114 Attachment D for a copy of the Final Order and Judgment

See also Avista’s response to ICNU_DR_113 and 115.
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. Memorandum of Negotiated Settlement Terms PAINE AAMBLENLL™

October 19, 2007

‘This memorandum outlines the key terms of the agreement in principle reached
between Avista Corporation and the State of Montana to resolve all issues pending
between them in Cause No. CDV 2004-846, Mont, First Judicial District Court, Lewis &
Clark County. : ~

: 1. Rent. For purposes of settlement Avista agrees to pay rent to the State
each year beginning calendar year 2007, and continuing through the remaining term of
Avista’s FERC license for the Clark Fork Project. Avista acknowledges that the State
owns 3,158 acres of riverbed within the Clark Fork Project, The State acknowledges that
the rent represents the full market value of the State interest or estate being used by
Avista in connection with its operation of the Clark Fork Project (which includes both the
Noxon Rapids project, and that portion of the Cabinet Gorge project within Montana).
Rent will be paid in arrears, with payment due on or before each February 1 for the

* . previous calendar year, The initial amount of the rent will be $4 million per year. The
rent will be adjusted each year as follows:

a, Beginning with calendar year 2008, and continuing through
calendar year 2016, the base amount of $4 million per year shall be adjusted -
upward by the Consumer Price Index (CPI) annual average for the calendar year
for which payment is due.

b. Not later than June 30, 2016, the parties will meet and confer to

determine whether the annual rental remains consistent with the principles of law

* as applied to the facts, In the event either party believes the annual rental no
Jonger is consistent with applicable;law applied to the facts, the parties will
negotiate int good faith to determing an appropriate adjusted rental rate. If the
parties do not agree upon an adjustéd rental rate by September 30, 2016, the
parties will engage in advisory arbitration and submit the arbitrator’s -
recommendation to the State Board of Land Commissioners (“Land Board”) for
approval,

. 2. Lease Terms. The parties agree to jointly recommend to the Land Board
a lease of a power site pursuant to the provisions of the Hydroelectrio Resources Act,
Mont. Code Ann. §§ 77-4-201, et seq. As part of that recommendation, the State and
Avista agree to stipulate that the rent agreed upon by the parties represents full market
value for the lease of 3,158 acres of Clark Fork riverbed being used by Avista in
connection with the Clark Fork Project. The duration of the lease will be not less than the '
remaining term of Avista’s FERC license. :

3. Most Favored Nations Clause, If co-party PPL Montana, LLC, either by
litigation through judgment and any appeals, or through settlement, receives a
determination that the full market value of its land interests at issue in the litigation is
based upon factors more favorable to it than those contained in the settlement with -
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Avista, the Avista rent will be adjusted by an amount necessary to reflect the more
favorable determination. For purposes of this clause, a more favorable determination will
ocour if the aggregate annual rent determined by settlement or litigation for PPL Montana
(“Determined PPL Rent”) is less than 48% of the aggregate amount of base year rent
(“Claimed PPL Rent”) claimed by the State in its case in chief at trial. If this occurs, the
$4 million base rent to be paid by Avista shall be reduced retroactively starting on the
date of final judgment on the PPL Montana claims or settlement by a percentage equal to
the Determined PPL Rent divided by the Claimed PPL Rent. See Atftachment A for an
illustration of the calculation,

4. . Reopener for Subsequent Governmental Action. If, during the term of
the Avista lease, the Land Board, the Montana Legislature, the Department of Natural
Resources and Conservation, or any other State entity with jurisdiction, enacts or adopts a
rental statute, rule, or policy applicable to leases issued under the Hydroelectric
Resources Act that would result in a rent payment more favorable to Avista than the rent
calculated under paragraph 1, the rent paid by Avista shall be modified retroactively
starting on the date of enactment or adoption to incorporate the more favorable terms.

5, Reopener for Subsequent Judicial Determination. If, during the term
of the Avista lease, the reach of the Clark Fork Rivei within the boundaries of Avista’s
FERC license is determined by a court of competent jurisdiction to be not navigable for
title purposes, Avista’s obligation to pay rent shall cease. If, during the term of the
Avista lease, a court of competent jurisdiction determines that (a) the shared net benefits -
method is not a lawful method to calculate the full market value of land interests; or (b)
no compensation or reduced compensation in the nature of rentals is owed to the State of
Montana for occupancy of state-owned riverbeds, and the application of such
determination or determinations would result in a rent payment more favorable to Avista
" than the rent calculated under paragraph 1, or otherwise extinguish Avista’s obligation to
pay rentals, Avista’s obligation to pay rent will be modified retroactively starting on the
date of determination to reflect a method of calculating rent that is consistent with the
court determination or determinations, or.Avista’s obligation to pay rent shall cease,
accordingly. ‘

6. Consent Decree. The parties will agree on the form for, and jointly move
the entry as a final judgment of, a consent decree that: (a) incorporates the terms of this
Memorandum; (b) contains full releases of Avista and the State for all matters at issue in
the litigation; (c) allows for appropriate public notice and comment; (d) certifies that

- Avista is in full compliance with the terms of the Hydroclectric Resources Act; and (e)
includes appropriate other terms such as dispute resolution, force majenre and so forth.

STATE OF MONTANA . AVISTA CORPORATION
By:‘%&%’ﬁ B)ﬁ77 / v .
Ane SNE) ASST. 4. Gr. ke Hegar, Vol Chiof Crvimtnf Jon_
Date:__Cet. 14 20077 . Date: /o//?Anv A‘l"&’g‘//w
‘ f 1 / / 4 a/ﬂﬁ—{
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ATTACHMENT A
If the Determined PPL Rent is less than 48% of the Claimed PPL Rent, Avista annual
rent shall be recalculated according to following formula:
Annual Recalculated Avista Rental = A x (D + C) Where:

A =$8,416,510 (Amount of annual rent claimed by the State in the
State’s Contention 9.A of the Pretrial Order)

D = Determined PPL Rent

C = Claimed PPL Rent set forth in $tate’s case in chief

As an illustration, if Determined PPL Rent s $3,000,000, and the Claimed PPL Rent is -

$7,252,804, the Annual Avista Rental would be calculated as follows:

Annual Recalculated Avista Rental: $3,481,347 = $8,416,510 x ($3,000,000
+87,252,804)

ICNU_DR_114 Attachment A
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HYDROPOWER SITE LEASE

Pursuant to the Montana Hydroelectric Resources Act, Section 77-4-201, MCA,
et seq., this Hydropower Site Lease (“Lease”™) is entered into effective as of January 1,
2007, (the “Effective Date”) between the STATE OF MONTANA, STATE BOARD
OF LAND COMMISSIONERS, (hereinafter referred to as the “Lessor”), whose
address is P.O. Box 201601, Helena, MT 59620-1601, and AYISTA CORPORATION,
a corpotation organized nnder the laws of the State of Washington, (“Lessee”), whose
address is 1411 East Mission Avenue, —P.0. Box 3727, Spokane, WA 99202-3727. The
Lessor and the Lessee may be referred to herein singly as "Party" or jointly as "Parties."

RECITALS

A. The Lessee owns and operates the Clark Fork Project for which a new
license was issued by the Federal Energy Regulatory Commission as FERC Project No.
2058 (the “FERC License”). {Order Issuing New License, 90 FERC 11 61,167 (2000)).
The FERC License authorizes Lessee to operate and maintain the Noxon Rapids and the
Cabinet Gorge Developments of the Clark Fork Project, The Clark Fork Project is
located, in part; on the Clark Fark River in Bonner County, Idaho, and Sanders County,
Montana, This Lease pertains to a portion of the Clark Fork Project located solely on
Jands owned by the State of Montana within Montana;

B.  The original licenses for the Cabinet Gorge Project and the Noxon Rapids
Project were issued by FERC on January 9, 1951 and May 12, 1955, respectively, From
that time, unti] March, 2004, the Lesseoe believed that it had obtained all property rights
from the State of Montana necessary for those projects and the Clark Fork Project;

C. In October, 2003, Richard Dolan and Denise Hayman commenced an
action in U.8. District Coutrt in Missoula, Montana against Lessee and other companies,
which raised questions as to the ownership and uncompensated use of navigable
riverbeds by the Lessee, In March 2004, Lessor intervened as a plaintiff in the action.
(State ex rel. Richard Dolan v. PPL Montana LLC, et al., Cause No, CV-03 167-M-
LBE). The United States District Coust ultimately dismissed the lawsuit due to lack of
jurisdiction,

D. In November 2004, PPL Montana, LLC ("PPL Montana"), PacifiCorp and
Lessee filed a declaratory judgment action in Montana First Judicial District Count, Lewis
and Clark County as PPL Montana, et ul. v. State of Montang (Cause No. CDV-2004-
846) (the “Lawsuit™) in order fo determine its rights, if any, to utilize navigable riverbeds,
without conipensation to the State of Montana, In December, 2004, the State filed an
Answer, Countterclaims and a Motion for Summary Judgment and alleged, among other
things, that Lessee and other companies had an obligation under the provisions of the
Montana Hydroelectrie Resources Act, Mont, Code Ann. § 77-4-201, et seq., to
compensate Lessor for the use of state-owned riverbeds being used for hydroelectric
power generation purposes,

ICNU_DR_114 Attachment B Page 1 of 12
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E.  The Montana First Judicial District Court determined in the Lawsuit that
the State of Montana owns the riverbed of the Clark Fork River in Sanders County,
Montana in trust for Montana's common public schools, and therefore has a duty to
obtain the full market value of that use by the Lessee. Therefore the State is entering into
this lease to comply with the State's trust duty to obtain the full market value for the
disposition of any interest in State school trust lands;

. E, Pursuant to the Memorandum of Negotiated Settlement Terms signed on
October 19, 2007, and the Consent Judgment entered on November 19, 2007, the Lessor
and Lessee agreed to resolve all claims made in the Lawsuit through the issuance of the
following lease by the State Board of Land Comimissioners;

Wherefore, the Parties hereby agree to the following:

LEASE TERMS
1. Leased Premises. Subject to alt the terms and conditions contained

herein, the Lessor hereby lenses to the Lessee and the Lessee hereby leases from the

Lessor those lands below the Clark Fork River for which Avista has not already acquired

a right of use: within the Clark Fork Project in Sanders County, Montana (the “Leased

Pretnises™) as more particularly described in Exhibit A, for the following term described
herein.

2. Lease Term, The term of this Lease (*Term™) will be deemed to have
commenced ot January 1,.2007, and will terminate on the carlier of: (a) Febraary 28,
2046; or (b) the termination of the FERC License.

3, Payment Date, On or before the first day of February of each year
("Payment Date"), Lessee will pay to Lessor an annual rent (“Rent”) for occupying the
Leased Premises during the preceding calendar year during which the Lease is in effect.
1f the first day of February is a Saturday, Sunday, Montana or federal holiday, the
payment will be due on or before the next following business day.

4. Rent. The amount of the Rent shall be determined as follows:

4.1, On or before the Payment Date of February 1, 2008, the Lessee
will pay to the Lessor the sum of Four Million and 00/100 Dollars
($4,000,000,00) ("Base Rent") as Rent for the Leased Premises for the year 2007,

42  Thereafter, continuing on February 1st of each subsequent year
(the “Adjustment Date”) during the Term of this Lease, the Lessee will pay 1o the
Lessor an adjusted annual Rental for the prior year, calculated as follows:

421 The base (“Base Index™) for computing the adjustment is
the Consumer Price Index for the month of January 2007 (the “Index
Date™) as shown in the Consumer Price Index (“CP1”) for all Urban

ICNU_DR_114 Attachment B Page 2 of 12
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Consumers/All Items, based on the latest year used as a base year by the
U.S. Department of Labor’s Bureau of Labor Statistics.

4,2.2 The index for the Adjustment Date will be computed asa
percentage of the Base Index (the “Percentage Adinsiments”). For
example, assuming the Base Index on the Index Date is 200 and the index
figure on the Adjustment Date is 210, the Percentage Adjustment to be
applied is 210 divided by 200, yielding 105%.

42.3 The Rent for the period beginning on the Adjustment Date
and continuing until the next Adjustment Date will be equal 1o the Base
Rent plus the Percentage Adjustment. For example, if the Percentage
Adjustment for year 2008 is 105%, Rent for year 2008 would be the
product of $4,000,000 as multiplied by 105%, which equals
$4,200,000.00.

42.4 Tfthe CPIis no longer published, another comparable
index, generally recognized as authoritative ("Substitute Index") will be
substituted by agreement of the Parties. Ifthe Parties are unable to agree
on a Substitute Index within thirty (30) days after demand by either Party,
gither Party may apply to the chief officer of the Research & Analysis
Burcau of the Workforce Services Division of the Montana Departiment of
Labor & Industry, or its successor or equivalent, to select the Substitute
Index. ‘

42.5 Tf the lease terminates or Avista’s obligation to pay rent
ceases prior to the end of any calendar year, Rent will be prorated taking
into account the portion of the year during which the Lease is in effect.

43 Not later than June 30, 2016, the Parties will meet and
confer to determine whether the annual Rent as determined herein remains
consistent with the principles of law as applied to the facts, In the event
either Party believes the annual Rent is no longer is consistent with
applicable Jaw applied to the facts, the Parties will negotiate in good faith
to determine an appropriate adjusted rental rate.

4.4 Ifthe parties do not agree uport an adjusted rental rate by
September 30, 2016, the parties will engage in advisory arbitration and
sobmit fhe arbitrator's recommendation to the Board of Land
Commissioners for approval.

4.5 Al puyments required by this Lease will be made to the
Montana Department of Natural Resources and Conservation, 1625
Eleventh Avenue, P.O, Box 201601, Helena, MT 59620-1601, or to such
other payee as designated in writing by the State of Montana.

ICNU_DR_114 Attachment B Page 3 of 12
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4.6  Parties agree that Rent as determined in accordance with
this Lease is the full market rental value of the Leased Premises for the
Term of this Lease.

4.7 In the event of a dispute over rental amounts, rental
payments made shall be made by the Lessee under protest, Any rental
payments made under protest shall be placed in an interest-bearing escrow
account by the Lessor. The rate of interest shall be equal to the the rate of
return of the unified investment program administered by the board of
investments pursuani to §17-6-201, MCA. The validity of any payment
made under protest shall be resolved by « MAPA contested case hearing
as provided by paragraph 10 of this Hydropower Site Lease. The
prevailing party in any such rental dispute will be entitled to the disputed
rentals as well as the interest accrued upon those rentals.

5. Reopeners. The Parties agree that the amount of Rent due under this
Lease may be reopened and adjusted if any of the following events occur:

5.1  Most Favored Nations Clause, If, co-party to the Lawsuit, PPL
Montana, either by litigation through judgment and any appeals; or through
settlement, recetves a determination that the full market rental value of its land
interests at issue inthe litigation is based upon factors, that if applied to Lessee,
would result in a more favorable rental rate than the Rent established by Sections
4.1, 4.2 and 4.3 of this Lease, then the Rent will be adjusted by an amount
necessary to reflect the more favorable deterniination. For purposes of this
clause, a more favorable determination will oconr if the aggregate angual rent
determined for PPL Montana by settlement or litigation (“Determined PPL Rent”)
is less than 48% of the aggregate amount of base year rent claimed by Lessor in
its case in chief against PPL Montana (“Claimed PPL Rent) in the Lawsuit. In
the event of a more favorable determination, the $4 million base annual Reént
established by Section 4.1 of this Lease to be paid by Lessee will be reduced
retroactively starting on the date of final judgment.on the PPL Montana claims, or
date of settlement, by a percentage equal to the Determined PPL Rent divided by
fhe Claimed PPL Rent. (See Exhibit B for an illustration of the calculation.)

5.2 Reopener for Subsequent Governmental Action. If, during the
Term of this Lease, the Board of Land Commissioners, the Montana Legislature,
the Department of Natural Resources and Conservation, or any other State entity
with jurisdiction, enacts or adopfs a rental statute, rule, or policy applicable to
leases issued under the Hydroelectric Resources Act that would result in o rent
payment more favorable to Lessee, then the Rent shall be modified retroactively
starting on {he date of enactment or adoption to incorporate the more favorable
lerms.

ICNU_DR_114 Attachment B Page 4 of 12
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53  Reopener for Subseguent Judicial Determination.

5.3,1 If, during the Term of this Lease, the reach of the Clark
Fork.River within the boundaries of the Leased Premises is determined by
a court-of competent jurisdiction to be not navigable for title purposes, or
that the State of Montana otherivise does not have title to the riverbed of
the Clark Fork River in Sanders County, Lessee’s obhgatmn to pay Rent
shall cease.

5.3.2 If, during the term of this Lease, a court of compstent
jurisdiction determines that compensation in the nature of rent owed to the
State is Tess than what ig set forth in this Lease, Lessee’s obligation to pay
Rent will be reduced from the date of determination to reflect a method of
calculating Rent that is consistent with the court's determination.

6. Assipnments. This Lease is assignable by the Lessee only with the prior
written approval of the Lessor, However, the the Lessor shall approve assignment of this
lease fo any successor-in-interest to the abave-described FERC license who possesses the
apparent financial ability to carry out the lessee's.duties ynder this lease,

7. Improvements, The Lessee {s authorized to construct, operate and
maintain any and all improvemcnts (“Imiprovements”™) necessary to conduct the
operations described in the above-described FERC License, as such license may be
amended from time to time. Lessor and Lesses acknowledge that ownership of any
Improvements following the end of the Term shall remain with Lessee, subject to the
provisions of the Federal Power Act and any interests of the United States,

8. Indemnification. As a condition of the grant the above-dlescribed Lease,
the Lessee, and its successors and assigns, hereby agree to indemnify, defend with
counse] acceptable to the State, and hold harmiless the State of Montana, the State Board
of Land Commissioners, the Montana Department of Natural Resources and
Conservation, and their officers, agents, employees, and representatives from and against
all claims and labilities arising in whole or in part or in any manner out of the Lessee's
design, placement, allowance, existence, construction, inspection, public use, operation,
and maintenance of any improvements upon the above-described lands, incloding all
repairs, restoration and rebuilding made at any time thereafter, whether or not due to the
alleged negligence of the state, This duty fo defend and indemnify shall extend to all
actions, administrative proceedings, judgments, damages, punitive damages, penalties,
fines, costs, liabilities, interest, or losses, sums paid in seitlement of claims, attorney's
fees, consultant fees, expert witness fees, as well as any fees, costs, or expenses incurred
by the State in enforcing this indemnity. Notwithstanding anything to the contrary in this
paragraph, the Lessee shall have no lability for losses to the extent they are caused by or
result from the actions or omissions of Lessor. The duty to defend and indemnify shall
survive the termination of the above-described Lease.

Page 5 of 12
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9. Control and Design Indemnification - During the existence of the above-
described Lease, the Lessee, and ifs successors, and assigns, shall have control and
possession of the above-described Property for hydropower purposes, and the State shall
have no liabilities, obligations or responsibilities whatsoever with respect thereto or with
yespect to any plans or specifications submitted to any Governmental Authority, The
State is not the agent of the Lessee and the Lessee is not the agent of the State. Any
teview of such plans or specifications by the Lessor is solely for its own purposes, and
the Lessor expressly disclaims any wartanty concerning the appropriateness of any such
plans or specifications for any purpose. The Lessee hereby covenants and agrees 1o
indemnify, defend with counsel acceptable to the State, and hold the State of Montana,
the State Board of Land Commissioners, the Montana Department of Natural Resources
and Conservation, and their officers, agents, employees, and representatives harmless
from and against any and all claims arising in whole or in part or in any mamner out of the
design or the use of such plans and specifications, whether or not due to the alleged
negligence of the state Notwithstanding anything to the contrary in this paragraph, the
Lessee shall have no liability for losses to the extent they are caused by or résult from the
actions or omissions of Lessor. The duty to defend and indemmify shall survive the
termination of the above-described Lease,

10.  Breach and Reversion and Remedies. The Lessec's failure fo pay the
abave-described rental by the due date or the Lessee's breach of any other duty or
condition under this Hydropower Site Lease, shall result in the tersvinatien cancellation
of the above-described Lease, and the reversion of the Leased lands to the State.
However, prior to any cancellation, the Lessee shall be given written notice of such
breach and 30 days opportunity to cure the breach before the cancellation shall become
effective. Should any dispute arise as to the Lessee's duties under this Hydropower Site
Lease, it shall be given the opportunity for a contested case hearing under the Montana
Administrative Procedures Act, §§2-4-601, MCA before the Montana Department of
Natural Resources and Conservation, In such instances, the term of this Hydropower Site
Lease shall be extended until a court of final jurisdiction reviews the outcome of the
MAPA hearing.

11, Taxes. The fntent of both parties s that this Lease shall not resultt-in-a
affect any tax payments or assessments owed by the Lessee, and by enteting into this
Hydropower Site Leuse, the Lessee does not waive any rights o obligations as 1o the
payment of taxes.

12. No Warranty of Title, It is undetstood and agreed that this lease is
issued only under such title as the Stale of Montana may now have or hereafler acquire,
and, other than a reduction in rent due as provided in paragraph 5.3 above, that the Lessor
shall not be liable for any damages sustained by the Lessee in the event the Lessor does
not have the title to the leased lands or the Lessee is found to have possessed a prior right
or easement for its operations upon the leased lands described herein.

ICNU_DR_114 Attachment B Page 6 of 12
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13, Interference. The Parties recognize that the leased premise is a public
waterway of the State of Montana and subject to the rights of the public for the
recreational use of streams. The Lessor further reserves the right to issue additional
leases for the use of the above-described lands, provided that such leases and uses shall
not in any manner interfere with the Lessee’s operation of the Clark Fork Project. Lessor
will notify Lessee in writing priot to granting any third party the use or occupy any
portion of the Leased Premises for any putpose. Lessor also will not use, nor will Lessor
permit its employees, lessees, licensees, or agents to use, any portion of the Leased
Premises in any way, which interferes with the operations of Lesses or the rights of
Lessee under this Lease or the FERC License, Lessor will cause such interference to
cease within forty-eight hours after written receipt of notice of interference from Lessee.
In the event any such interference does not cease within the cure period then the Parties
acknowledge that Lessee will suftfer irreparable injuxy, and Lessee will have the right, in
addition to any other rights that it may have at Jaw or in equity, to clect to enjoin such
interference upon notice t Lessor,

14,

iscellaneous,

14.1 Amendment/Waiver. This Lease cannot be amended, modified or
revised ualess done in writing and si g,ned by an anthorized agent of Lessorand an
authorized agent of the Lessee. No provision may be waived except in a writing
signed by both Parties,

142 Binding Effect, The terms and conditions contained in this Lease
will run with the Leased Premises and bind and inure to the benefit of the Parties,
their respective heirs, executors, administrators, successors and assigns.

14,3  Entire Agreement. This Lease and the Consent Judgment
attached hereto as Exhibit C, all being a part hereof, constitute the entire
agreement of the Parties hereio.

144  Governing Law, This Lease will be governed by and construed
according to the laws of the State of Montana,

145 Force Majeure. If either party is prevented from complying with
any terms or provisions of this Hydropower Site Lease due to impossibility,
including, but not limited to, riot, war, rebellion, aceident, or other canses beyond
the control of such party, then upon written notice to the other party, the affected
provisions or requirements of this Hydropower Site Lease shall be suspended
during the period of such disability.

14.6  Notice. When notice is required under any of the terms of this

agreement, notice shall be made to the following address and each party will
further notify the other when there is any change in the address listed here:
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For the State of Montana:

Director, Department of Natural Resources and Conservation
State of Montana

1625 Eleventh Avenue

P. Q. Box 201601

Helena, MT 59620-1601

For Avista Corporation:
President, Avista Corporation
1411 East Mission Avenue
P.0O. Box 3727
Spokane, WA 99202-3727

Additional copy to:
Registered Agent, State of Montana, for Avista Corporation.

ICNU_DR_114 Attachment B Page 8 of 12
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LESSOR
STATE OF MONTANA:

e 1l

Its: l@vu "

STATE OF MONTANA )
L B8,

County of LZIAS o CLARK )

This instrument was acknowledged before me on {£2, g , 2008 by Mary
Sexton, Director of the Montana Department of Natéral Resglirces s and Conservauon, for
the State Board of Land Commissioners, on behalf of whom instrument was executed.

IN WITNESS WHEREOQF, 1 have hereunto set my hand and notary public seal
the day and year first aboye written.

HIBRHE P KELLOGS
el . Notary Public for the State of Montana
(SEAL) - Residing at 1 , Montana

My commission expHes: Qg{-- /S R00F

Printed or typed name: =5

ICNU_DR_114 AttachmentB - Page 9 of 12
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LESSEE
AVISTA CORPORATION:

o et e W

e CE Slesidast

STATE OF WASHINGTON )
. . 88,

County of Spokane )

This instrument was acknowledged before me on !g nitein, 3 |, 2008 by
Feo tf Movr s as Pres. ’/ ceo Jea, 4V of/Avista Corporation, on

behalf of whom instrument was executed.

IN WITINESS WHEREQOF, I have hereunto set my hand and notarial seal the day
and year first above written.

awo/ MP;/ e

Printed-dr typed name:
’ Notary Public for the State of Washington
(SEAL) Residing at S g0 Lw e, Washington

My commissidh expires:  Pog~ 4 203

10

ICNU_DR_114 Attachment B Page 10 of 12




Exhibit No. ECO-8
Dockets UE-160228/UG-160229
Page 17 of 30

EXHIBIT "A"

DESCRIPTION OF LEASED PREMISES

The leased premises include 3,158 acres, more or less, which the parties stipulate
represents the area of streambed below the water of the Clark Fork River and bounded by
the low water mark, running between the upstream boundary of the Clark Fork Project to
the downstream boundary of the Clark Fork Project. The Clark Fork Project is described
by the maps, plans, specifications, and statements described and designated as exhibits
that are on file with and approved by the Federal Energy Regulatory Commission as part
of the license for the Clark Fork Project, Project No. 2058. The Project liss generally
within the following Sections:

Township 27 North, Range 35 West, MPM

Section: 24

Scctloné 18 19 20 21, 25726 27 28, 33 34, 35, and 36

Township 27 North, Range 33 West, MPM
Sections: 30, 31, and 32

Township 26 North, Range 33 West, MPM
Sections: 3, 4, 5, 8,9, 10, 13, 14, 15, 23, and 24

Township 26 North, Range 32 West, MPM
Sections: 18, 19, 20, 29, 32, and 33

Township 25 North, Range 32 West, MPM
Sectmns 4, 5,9, 10, 11,14, 15,22, 23,26, 27, and 28

Township 24 North, Ran gé 32 West, MPM
Sections: 1, 2, 3,4, 10, 11, 12

Townsghip 24 North, Range 31 West, MPM
Sections: 6, 7, 8, 9, 14, 15, 16, 17, 18, 21, 22, 23, 25,26, 27, 35, and 36

Township 24 North, Range 30 West, MPM
Section: 31

Township 23 North, Range 30 West, MPM
Sections §, 6, 7, 8, 16, 17, 18, 21, 26, 27, 28, 34, and 35

Township 22 North, Range 30 West, MPM
Sections: 3, 10, 11, 13, 14, 23, 24, 206, 35, and 36

11
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Township 21 North, Range 30 West, MPM

Section: 1
Township 21 North, Range 29 West, MEM

Sections: 6 and 7
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A Mc\rzto%‘sh

-

MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

PPL MONTANA, LLC, a Delaware Limited )

Liability Corporation; AVISTA ) Cause No. CDV 2004-846
‘CORPORATION, a Washington )
Corporation, )

, ) CONSENT JUDGMENT

Plaintiffs, ) - BETWEEN
V. . ) AVISTA CORPORATION
- ) AND
STATE OF MONTANA, ) THE STATE OF MONTANA
) :

Defendant. )

This Agreement and Consent Judgment (“Agreement”) is made and entered into
by Avista Corporation (“Avista”), on the one hand, and the State of Montana (“State”),
on the other hand with respeét to all claims that were or could have been made between
them in this action.

NOW, THEREFORE, the parties hereto agree and stipulate, and it is hereby

ORDERED, ADJUDGED, AND DECREED, as follows:

CONSENT JUDGMENT BETWEEN AVISTA AND THE STATE

PAGE 1
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JURISDICTION

L. The Court has jurisdiction over the parties and the subject matter. Mont. R.

Civ. P. 4B; Mont. Code Ann. § 3-5-302.

PARTIES
2. Plaintiff Avista Corporation (“Avista”), is a Washington corporation,
registered to do business in Montana. Avista’s principal place of business is in Spokane,
Washington.
3. Defendant Stat;: of Montana (“State”) is one of the fifty states of the Union

and was granted statehood in 1889.

TERMS

4. Upon approval and entry of thié Agreement by this Court, this Agreement
and Consent Judgment consﬁtutes a final judgment between Avista, on the one hand, and
the State, on the other hand, in‘ aqcordance with its terms.

3. Lease of Clark For.k Project Riverbeds; Avista and the State agree to
enter a lease of a power site, coﬁsisting of 3,158 acres of Clark Fork riverbed being used
by Avista in bonnection with the Clark Fork Project (which includes both the Noxon
Rapids project, and that portion of the Cabinet Gorge project within Montana), pursuant
 to the provisions of the Hydroelectric Resources Act, Mont. Code Ann. §§ 77-4-201,
et seq. The duration of the lease will be not less than the relﬁaining term of Avista’s

FERC license. Rent will be paid in arrears, with payment due on or before each

CONSENT JUDGMENT BETWEEN AVISTA AND THE STATE
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February 1 for the previous calendar year. The initial amount of the rent will be
$4 million per year. The rent will be adjusted each year as follows:

a. Beginning with calendar year 2008, and continuing through calendar
year 2016, the base amount of $4 million per year shall be adjusted upward by the
increase in the Consumer Price Index (CP1) annual average for the calendar yeér
for which payment is due,

b Not later than June 30, 2016, the parties will meet and confer to -
determine whether the annual rental remains consistent with the principles of law
| as applied to the facts. In the event either party believes the annual rental no
longer is consistent with applicable law applied to the facts, the parties will
negotiate in good faith to determine an appropriate adjusted rental rate. If the
parties do not agree upon an adjusted rental rate by Seﬁtember 30, 2016, the
parties will engage in advisory arbitration and submit the arbitrator’s
recommendation to the State Board of Land 'Commissioners (“Land Board”) for
approval. |
The rent agreed upon represents full market value for the lease of .3, 158 acres of
Clark Fork riverbed owned by the State and used by Avista in connection with the
Clark Fork Project. The lease between Avista and the State fully complies with all
applicable terms of ;che Hydroelectric Resources Act.
6. Board of Land Commissioners Appifoval; Public Notice and Comment.
Avista and the State jointly recommended to the Board of T.and Commissioners (“Land

Board”) the approval of the terms contained in this Agreement through an agenda item

CONSENT JUDGMENT BETWEEN AVISTA AND THE STATE
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publicly noticed on November 9, 2007 for the Land Board’s regular monthly meeting on
November 19, 2007. After such public notice and an opportunity for public comment,
the Land Board approved the terms contained in this Agreement.

7. Most Favored Nations Clause. If co-party PPL Montana, LLC, either by
litigation through judgment and any appeals, or through settlement, receives a
determination that the full market value of its land interests at issue in the litigation is
based upon factors more favorable to it than those contained in the settlement with
Avista, the Avista rent will be adjusted by an amount necessary to reflect the more
fayorable dctermiﬁation. For purposes of this clause, a more favorable determination will
occur if the aggregate annual rent determined for PPL Montana by settlement or litigati()n
(“Determined PPL Rent™) is less than 48 percent of the aggregate amount éf base year
rent (“Claimed PPL Rent”) claimed by the State in its case in chief at trial against PPL
Moﬁtana. If this occurs, the $4 million base rent to be paid by Avista shall be reduced
retroactively starting on the date of final judgment on the PPL, Montana claims, or the
date of the settlement, by a percentage equal to the Determined PPL Rent divided by the
Claimed PPL Rent. See Attachment A for an illustration of the calculation.

8. Reopener for Subsequent Governmental Action. If, during the term of
the Avista lease, the Land Board, the Montana Legislature, the Department of Natural |

Resources and Conservation, or any other State entity with jurisdiction, enacts or adopts a

. rental statute, rule, or policy applicable to leases issued under the Hydroelectric

Resources Act that would result in a rent payment more favorable to Avista than the rent

CONSENT JUDGMENT BETWEEN AVISTA AND THE STATE
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set forth in paragraph 5, the rent paid by Avista shall be modified retroactively starting on
the date of enactment or adopﬁon to incorporate the more favorable terms.

9. Reopener for Subsequent Judicial Determination. If, during the term of
the Avista lease, the reach of the Clark Fork River within the boundaries of Avista’s
FERC license is determined by a court of competent jurisdiction to Vbe not navigable for
title purposes, Avista’s obligation to pay rent shall cease. If, during the term of the
Avista lease, a court of competent jurisdiction determines that (a) the shared net benefits
method is not a Iawfu‘l method to calculate the full market value of land interests; or (b)
no compensation or reduced compensation in the nature of rentals is owed to the State of
Montana for occupancy of state-owned riverbeds, and the application of such
determinétion or determinations Qould result in a rent payment more favorable to Avista
than the rent set forth in paragraph 5, or otherwise extinguish Avista’s obligation' to pay
rentals, Avista’s obligation to pay rent will be modified retroactively starting on the date
of determination to reflect a method of calculating rent that is consistent with the court
determination or determinations, or Avista’s obligation to pay rent shall cease,

accordingly.

RELEASES AND COYENANTS NOT TO SUE

10.  Avista and the State forever release and covenant not to sue or to file any
administrative claim against the other with respect to any and all civil claims between

Avista and the State that were or could have been made in this action and all claims

CONSENT JUDGMENT BETWEEN AVISTA AND THE STATE
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relating to or arising from this action; provided, however, that nothing in this Agreement

shall affect or impair claims to enforce this Agreement.

ENTRY OF FINAL JUDGMENT AND RETENTION OF JURISDICTION

11.  The Court finds that this Agreement is fundamentally fair, just and
reasonable and directs that this consent judgment be entered as a final judgment with
respect to all claims between Avista and the State in this action. The Court further
certifies that there is no just reason for delayin g performance of this Agreement and entry
of final judgment between Avista and the State.

12.  The Court shall retain jurisdiction of this matter for the purpose of entering
such further orders, direction, or relief as may be appropriate for the construction,
implcmentation, or enforcement of this Agreement.

13.  This Agreement can be modified only with the express written consent of
the PartiAes to the Agreement and the approval of the Court.

THE FOREGOING Agreement and Consent Judgment between Avista, on the
one hand, and the State, on the other hand, is hereby

APPROVED AND ENTERED this / day of 22 éﬁ teandes— 2007,
- ZHOMAS. G, HONZE
HONORABLE THOMAS C. HONZEL

District Court Judge
FOR PLAINTIFF AVISTA CORPORATION

’*’/f*’":" /’///%f "i—g Date: /Z/f’%«%éﬂw ﬁz Lo S

FO/D NT STATE OF MONTANA
/f/)’/[, § v L
// R Date: /i AP ?/, 2067

CONSENT JUDGMENT BETWEEN AVISTA AND THE STATE
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ATTACHMENT A
' If the Determined PPL Rent is less than 48% of the Claimed PPL Rent, Avista annual
rent shall be recalculated according to following formula:
Annual Recalculated Avista Rental = A x (D + C) Where:

A=8$8416,510 (Amount of annual rent claimed by the State in the
State’s Contention 9.A of the Pretrial Order)

D = Determined PPL Rent
C = Claimed PPL Rent set forth in $tate’s case in chief

As an illustration, if Determined PPL Rent s $3 ,(500,000, and the Claimed PPL Rent is
$7,252,804, the Annual Avista Rental would be calculated as follows:

Annual Recalculated Avista Rental: $3,481,347 = $8,416,510 x (83,000,000
+$7,252,804) _

ICNU_DR_114 Attachment C
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A. Molntosh

SR T

MONTANA FIRST JUDICIAL DISTRICT COURT

LEWIS AND CLARK COUNTY
PPL MONTANA, LLC, a Delaware Limited )
Liability Corporation; AVISTA ) Cause No. CDV 2004-846
CORPORATION, a Washington ) .
Corporation, )
' ) FINAL ORDER AND
Plaintiffs, ) JUDGMENT ON
V. ) AVISTA-STATE CLAIMS
) .
STATE OF MONTANA, )
)
Defendant. )

Upon consideration of the motion for final approval of the settlement between
Plaintiff Avista Corporation (“Avista”) and Defendant the State of Montana (“State™) as
to all claims between theﬁ in this action, and pursuant to Mont. R. Civ. P. 54, it is hereby
ORDERED that:

1. The Court hereby approves the Agreement and Consent Judgment and the

séttlement embodied therein between Avista and the State attached ‘as Exhibit A to their

FINAL ORDER AND JUDGMENT ON AVISTA-STATE CLAIMS
PAGE |
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joint motion for final approval, and finds that the said Agreement and Consent J udgment
and settlement are, in all respects, fair, reasonable, and adequate.

2, Having certified thE‘lt no just reason for delay exists, this Court hereby
dictates entry of this Final Order as a final judgment pursuant to Rule 54(b) of the
Montana Rules of Civil Procedure. Judgment is hereby rendered on all of the claims

between Avista and the State in this action on the terms and conditions set forth in the

Agreement and Consent Decree entered as an order of the Court on the KZ%@ day of

D , 2007,

3. Avista and the State shall each pay its own costs and fees related to their

claims against each other.
4. Without affecting the finality of this Final Order in any respect, this Court
hereby reserves jurisdiction over such matters as may properly come before the court,

including implementation and administration of the settlement.

APPROVED AND ENTERED this gﬁv day of &@/ , 2007.

" THOMAS. G, HONZE,

HONORABLE THOMAS C. HONZEL
District Court Judge

FINAL ORDER AND JUDGMENT ON AVISTA-STATE CLAIMS
PAGE2
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