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I. INTRODUCTION

Puget Sound Pilots (PSP) filed this general rate case seeking to increase the rates it
charges to marine shippers to provide the services of harbor pilots under Washington’s pilotage
act.! After careful review of PSP’s filing, Staff makes several recommendations to the
Commission. The Commission should decline to introduce an operating margin in the rate setting
formula because PSP has not justified the use of an operating margin. Additionally, Staff urges
the Commission to adopt its recommended TDNI, which accounts for a DNI of $641,587 and
funding for 56 pilots. Staff also recommends that the Commission adopt its proposed
transportation charge, which is both accurate and administratively efficient. Next, the
Commission should adopt Staff’s recommendations with respect to retirement by requiring pilots
to contribute to retirement funding and the parties to engage in workshops on the topic. Lastly,
Staff makes recommendations on pro forma adjustments that are outlined in Section II.B.5.

I1. DISCUSSION
A. Applicable Law

The Legislature tasked the Commission with “establish[ing] in tariffs the rates for

992

pilotage services provided under chapter 88.16 RCW.”” These rates must be “fair, just,

3 which means “rates that are fair to customers and the Company’s

reasonable, and sufficient,
shareholders; just in the sense of being based solely on the record developed in a rate proceeding;
reasonable in light of the range of possible outcomes supported by the evidence; and sufficient to

attract necessary capital on reasonable terms.”* As concerns the application of that standard to

PSP’s rates, the “customers” are the shippers who use the pilots’ services, “the Company’s

! See generally chapter 88.16 RCW.

2RCW 81.116.020(1); Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-190976, Order 09, 13
450 (Nov .25, 2020) (Order 09).

3 RCW 81.116.020(3); Order 09 at 13 9 50.

4 Order 09 at 23 9 43 (emphasis omitted).
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shareholders™ are “PSP and its member pilots,” and the “attract[ion] [of] ‘necessary capital on
reasonable terms’” relates to PSP’s ability “to attract and retain pilots to perform essential

pilotage service in the Puget Sound pilotage district.””

PSP, as the proponent of revising rates in
this matter, bears the burden of showing that existing rates no longer meet the fair, just,
reasonable, and sufficient standard.®

For economically-regulated industries, like the pilotage industry,” the Commission’s
rate-setting process begins with determination of a revenue requirement.® In this specific context,
the revenue requirement is the amount of money PSP needs to: (1) cover its prudently-incurred
expected expenses, and (2) provide its members the opportunity, with efficient operations, to
earn a reasonable distributed net income.’

The Commission assumes that a regulated company’s recent performance provides the
best evidence of its expected rate-year expenses and revenues.'? Accordingly, the revenue
requirement begins with the results of operations for a recent twelve-month test period.!! That
test year is simply a beginning point, and parties may make either restating or pro forma
adjustments to better approximate rate-year conditions.!?

Once the revenue requirement is determined, rates are designed to allow PSP to collect

that dollar amount during the rate year based upon the levels of service PSP is expected to

5 Order 09 at 12 9 43 (internal quotations omitted).

6 RCW 81.116.030(5); see Avista Corp., Dockets UE-160228 & UG-160229, Order 06, at 34 4 60-61.

7 Order 09 at 15-16 9 54-58.

8 Order 09 at 15-16 99 54-58.

° Order 09 at 10 9§ 36, 17 9 64.

10 Wash. Utils. & Transp. Comm 'n v. Puget Sound Energy, Inc., Dockets UE-090704 & UG-090705, Order 11, 9-10
922 (Apr. 2, 2010) (citing Wash. Utils. & Transp. Comm’n v. Avista Corp., Dockets UE-090134 & UG-090135,
Order 10, 49 40-50 (Dec. 22, 2009)).

' Order 09 at 9 9 35.

12 Puget Sound Energy, Dockets UE-090704 & UG-090705, Order 11, at 10-11 4 22 (citing Avista, Dockets UE-
090134 & UG-090135, Order 10, at 9 40-50). Restating adjustments correct for infirmities or imperfections in the
historic data. WAC 480-07-510(3)(c)(i). pro forma adjustments modify test-year results for known-and measurable
post-test-year events whose revenue impacts are not offset by other factors. WAC 480-07-510(3)(c)(ii).

STAFF’S POST-HEARING BRIEF - 2



provide. This involves the calculation of rates at “level[s] designed to recover” the “revenue
requirement . . . based on sales,” with “historic and projected vessel traffic reflect[ing] the sales
at issue.”!?
B. Contested Issues

The parties contest a number of issues: (1) modifying the ratemaking equation to include
an operating margin, (2) distributed net income and total distributed net income, (3)

transportation charge, (4) retirement, and (5) various pro forma adjustments.

1. The Commission should reject PSP’s proposal for an operating margin as
unjustified

PSP proposes use of “a modified operating margin” to determine its revenue

requirement.'*

Staff and PMSA recommend rejecting that proposal. Given that PSP fails to
justify the use of any operating margin, let alone the one it requests, the Commission should
adopt Staff’s and PMSA’s position.

As discussed, the Commission must set for pilotage services rates that are “fair, just,
reasonable, and sufficient.” The Commission generally employs rate-base, rate-of-return
regulation (hereinafter “rate base regulation”) to determine such rates.!> This means calculating a
revenue requirement equal to the sum of the utility’s allowed operating expenses and the product

of its rate base and authorized rate of return.'®

13 Order 09 at 16 9 58.

4 LaRue, Exh. AML-1T at 11:6-7.

15 See in re Petition of PSE, Docket UE-132027, Order 04, (Sept. 11, 2014) (“[i]n Washington, and many other
jurisdictions, the regulator fulfills its responsibility under the regulatory compact by using the rate base/rate of return
approach to set rates.”).

16 People’s Org. for Wash. Energy Resources v. Wash. Utils. & Transp. Comm’n, 104 Wn.2d 798, 808-09, 711 P.2d
319 (1985) (for rate-base, rate-of-return regulation, the revenue requirement is equal to operating expenses plus a
return component consisting of the product of the rate base and the authorized rate of return).
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The Commission, however, is not bound to any particular ratemaking formula!” and has
recognized that it must sometimes employ alternative methodologies to set fair, just, reasonable,
and sufficient rates.'® One alternative is an operating margin, which “permits a [company] to
earn an amount equal representing annual operating costs, plus an additional amount from which
to pay interest to the creditors and dividends to the owners.”!® The methodology may “provide a
fairer test of revenue needs in an industry in which, characteristically, a [company]’s capital
investment is small in comparison to [its] total costs.”?°

The Commission currently uses yet another alternative to rate-base regulation to set
pilotage rates. This method replaces the return component of rate-base regulation with a TNDI
component.?! All parties to PSP’s original rate case recognized this as the appropriate
methodology for setting pilotage rates,?* with PSP referring to it as the ““generally accepted
method of determining pilotage rates nationally.”%?

PSP now seeks to modify that methodology to include an operating margin, but it has

failed to justify doing so.**

7RCW 80.04.250; RCW 81.04.250.

8 E.g., Wash. Utils. & Transp. Comm’n v. Sno-King Garbage Co., Docket TG-900657, Fourth & Fifth Suppl. Order
6 (Dec. 10, 1991); Wash. Utils. & Transp. Comm ’n v. Bremerton-Kitsap Airporter, Inc., Docket TC-001846, Third
Suppl. Order, 3 9 8-9 (Apr. 15, 2002) (non-precedential ALJ Order); see In re Application of Epcor Water Ariz.,
Inc., Docket Nos. WS-02987A-20-0025 & WS-01303A-20-0025, Decision No. 78456, 2022 WL 2789849, *16, 19
(Ariz. Corp. Comm’n Nov. 21, 2022) (noting the preference for rate-base, rate-of-return regulation and considering
an operating margin an alternative thereto).

Y D.C. Transit Sys,, 350 F.2d at 760.

2 D.C. Transit Sys., Inc. v. Wash. Metro. Area Transit Comm 'n, 350 F.2d 753, 759 (D.C. Cir. 1965). The D.C.
Transit court described the methodology as applied to common carriers, but other regulatory bodies employ the
methodology for other public service industries. E.g., In re Scenic Lake Park Wastewater Treatment Plant, Docket
2003-36-S, Order No. 2003-338, 2003 WL 23325856 (S.C. Public Serv. Comm’n May 22, 2003).

2 LaRue, Tr. at 199:25-200:13; compare People’s Org. for Wash. Energy Resources, 104 Wn.2d at 808-09 with
Order 09 at 16 4 60, 17 q 61 (revenue requirement for both rate base regulation and pilotage regulation includes an
expense term and a return term; for rate base regulation this is a return on rate base; for pilotage this is TDNI).

22 Order 09 at 17 9 62-63.

2 Order 09 at 17 4 62.

24 Sevall, Exh. SS-1Trr at 3:20-4:2.
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Use of operating margin is appropriate for rate setting where a company’s risk lies with

its income statement rather than its balance sheet.?’

Generally, in industries where regulatory
bodies employ an operating margin, the ratio of expenses to gross revenues is between 90 and
100 percent.?® In those cases, the income statement risk is real: unexpected costs or revenue dips
can easily wipe out an owner’s profit or return.?’

PSP does not face that kind of risk. In each of the years between 2021 and 2024, PSP’s
gross revenues were more than double its operating expenses.?® That translates to gross revenues
that exceed its operating expenses by tens of millions of dollars. Before it considers an operating
margin, the Commission should require PSP to provide an in-depth explanation as to the
margin’s propriety given its risk profile, which does not appear very risky, and PSP does not
provide anything of that nature here.

That PSP’s revenues exceed its operating expenses by such a significant amount is not an
accident. As mentioned above, PSP’s revenue requirement includes a TDNI component, which
provides PSP’s members to share in the rewards of operating the enterprise. And, as also
mentioned above, the TDNI component is analogous to a return component (it replaces the return
component in the rate base regulation formula).?” As the Commission itself put it, “[t]he
ratemaking concept of a return on equity, however, does not easily apply to PSP’s operations.
PSP is more appropriately understood as a professional organization that distributes its income
each year to member pilots. The pilots are primarily compensated through DNI rather than equity

payments.”*° PSP thus proposes an operating margin (to earn some form of return) that would

25 Sevall, Exh. SS-1Trr at 4:11-5:2.

26 D.C. Transit Sys., 350 F.2d at 760.

2 See D.C. Transit Sys., 350 F.2d at 759-60 (“[t]he principal risk in such operations inheres in the cost of operation,
not in the investment.”).

28 Moore, Exh. MM-01Tr at 47, Figure B; see also Moore, Exh. MM-06.

2 Compare People’s Org. for Wash. Energy Resources, 104 Wn.2d at 808-09 with Order 09 at 16 § 60, 17 9§ 61.

30 Order 09 at 18 9 67.
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add several million dollars®!' on top of the tens of millions of dollars making up its TDNI (which
gives PSP’s members something analogous to a return). The Commission should not allow that
kind of double recovery here without PSP providing specific justifications and a detailed
explanation concerning how the two return components should interact (such as why PSP’s
TDNI should be set as proposed by PSP given the operating margin, or why the margin should
be set at 12 percent as proposed given the per-pilot DNI), which PSP has failed to provide.

Finally, PSP cites no authority for the use of an operating margin in the context of setting
pilotage rates.* Staff spent significant time trying to determine how other grounds set rates and
apparently found no evidence that any other rate-setting authority uses an operating margin. PSP
presents no authority for the use of an operating margin, indicating that it also has found none.
PSP should need to carefully justify the type of radical departure from accepted ratemaking
methodology that it proposes here, and it simply has not done so. The Commission should
decline to include an operating margin in its rates.

Nevertheless, while PSP does not address why an operating margin is appropriate as a
structural matter, it does offer three reasons why the Commission should build a margin into its
revenue requirement: a margin would (1) treat PSP similarly to other regulated transportation
industries; (2) make it more likely that PSP would earn its authorized TDNI; and (3) reduce
regulatory lag, and thus the number of PSP’s rate cases. None of those arguments has merit.

Turning first to PSP’s differential treatment claim, an entity must show that it is similarly

t33

situated to another before demanding similar treatment. °> PSP has not shown this similar factual

situation; indeed, it acknowledges that it “is a bit of a square peg in a round hole at the

31 Moore, Exh. MM-01Tr at 41:14-17.
32 See generally LaRue, Exh. AML-1T; LaRue, Exh. AML-09Tr; see LaRue, Tr. at
3 Stericycle of Wash. v. Wash. Utils. & Transp. Comm’n, 190 Wn. App. 74, 93, 359 P.3d 894 (2015).
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Commission.”** PSP “is the only association-type business structure out of all the regulated
companies under Title 81.”° No pilot is an employee of PSP3® or on contract with PSP such that
the pilot has a right to wages or a contractual payment.>’ Unlike other entities by the
Commission, “PSP basically has no traditional equity structure . . . and does not utilize equity in
its operations, and the equity that it does maintain is just used to transfer funds between the pilots
... [and] doesn’t actually get used by PSP itself.”*® More importantly, PSP has a TDNI
component to allow its members to share in the rewards of the enterprise. Transportation
companies have nothing similar.>* PSP’s members share the risks and rewards of the enterprise
through DNI;*® other transportation companies share their risks and rewards through their
operating margins.*! Given those differences, the Commission can and should treat PSP
differently than other regulated transportation companies.*?

Turning next to PSP’s arguments about earning its DNI, PSP would upend bedrock
ratemaking principles. PSP asks the Commission to build redundant return-like components into
its revenue requirement — the operating margin and the TDNI — seemingly to ensure its

associational members distributions.** But the Commission does not guarantee any particular

return, not to the owners of companies in other industries,** and not to the pilots.*’

34 LaRue, Exh. AML-09Tr at 18:4-5.

35 Sevall, Exh. SS-1Trr at 5:16-17.

3 LaRue, Tr. at 193:15-16. This means that when PSP claims that it seeks only what other companies have, such as
wages for owner-operators, LaRue, Tr. at 197:13-15, 198:21-199:10, it ignores the simple fact that the pilots do not
work for it.

37 LaRue, Tr. at 193:11-194:1.

38 Moore, Exh. MM-01Tr at 50:13-16.

3 LaRue, Tr. at 197:11-198:9.

40 Order 09 at 18 9§ 67.

41 E.g., Moore, Exh. MM-01Tr at 46:8-12.

2 E.g., Forbes v. City of Seattle, 113 Wn.2d 929, 943, 785 Wn.2d 431 (1990).

4 Moore, Exh. MM-01Tr at 45:1-3.

4 In re Petition of PSE, Docket UE-132027, Order 04, 14 9 18 (Sept. 11, 2014).

4 Order 09 at 10 9 36 (“the Commission ‘sets an authorized rate of return which represents an opportunity, given
wise and efficient management, to earn that return.””) (quoting Wash. Utils. & Transp. Comm’n v. Puget Sound
Power & Light Co., Cause No. U-83-84, Final Order, at 57-58 (Sept. 28, 1984).) (emphasis omitted).
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As to PSP’s contention that revising the revenue requirement equation to include an
operating margin will “mitigate regulatory lag . . .[and] possibly reduce the need for frequent rate
cases,”*® PSP faces two major hurdles. First, PSP asks the Commission to eliminate regulatory
lag, but it never explicitly explains why. Regulatory lag is one of the primary ways that the
public service laws incent cost control and economic efficiency in regulated industries.*” The
Commission should not eliminate it without some analysis about the costs and benefits of doing
so, which PSP has not provided.*® Second, PSP already has tools to control or minimize
regulatory lag to a large extent. PSP controls the timing of its filings*” and can file them to
minimize lag. PSP can also use trackers or multiyear rate plans to achieve more timely recovery
of certain expenses.’® Indeed, PSP recommends that the Commission approve a tracker
mechanism here for that exact reason.’! And PSP can seek deferred accounting treatment for
unexpected material costs,> the exact type of costs that it claims justify the operating margin
here.>* Before the Commission consider an operating margin, which will inflate PSP’s revenue
requirement by several million dollars,* it should require PSP to show that these other tools are
insufficient to the task.

2. The Commission should adopt Staff’s proposed TDNI

A central issue before the Commission in each of the three PSP general rate cases has

been a determination of total distributable net income (TDNI), an issue which requires analysis

4 LaRue, Exh. AML-1T at 11:9-12.

47 James A. Bonbright, Principles of Public Utility Rates, at 53, 147 n.1 (Columbia Univ. Press 1961).

# E.g., LaRue, Tr. at 211:10-14; see generally, LaRue, Exh. AML-01T; LaRue, Exh. AML-09Tr.

4 Moore, Exh. MM-01Tr at 43:1-5.

0 LaRue, Tr. at 209:4-21.

31 Brewen, Exh. SB-18T at 4:1-3.

32 In re Petition of PacifiCorp, Docket UE-250904, Corrected Order 01, 5 4 16 (Feb. 26, 2026) (“[t]he Commission
typically reserves deferred accounting treatment for costs that result from extraordinary circumstances and have
material impacts on a utility’s financial results”).

3 E.g., LaRue, Exh. AML-09Tr at 20:16-21:19.

3 Moore, Exh. MM-01Tr at 41:17.
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of the appropriate DNI and number of pilots to fund. The parties in this proceeding disagree
regarding DNI, and only two parties are in agreement regarding the number of pilots. PSP has
requested a DNI of $729,467.%° Staff, on the other hand, recommends a range of reasonable
DNIs for the Commission’s consideration but ultimately offers $641,587 as a specific DNI
recommendation.>® Finally, PMSA recommends the Commission set DNI at either $427,286 or
$436,893.%7

In PSP’s first general rate case before the Commission, TP-190976, PSP presented
evidence regarding the comparability of pilot income from various pilotage districts to support

its recommended DNI.>8

Ultimately, the Commission found the comparability analysis
insufficient and that PSP had failed to meet its burden to show that its proposed DNI was fair,
just, reasonable, and sufficient, based on comparability to other pilotage districts.’® The
Commission instead adopted Staff’s proposed DNI, which was based on a range of historical
data.®

Mr. Sevall explains in his direct testimony how he created this 5-year historical average
model to arrive at a DNI for that case that was fair, just, reasonable, and sufficient given
inadequacy of the evidence presented regarding comparability.®! However, the Commission

should not continue to use the 5-year historical average model to calculate DNI in this case

where a credible salary survey is available. As explained by Mr. Sevall, the 5-year historical

35 Carlson, Exh. IC-01T at 8:18.

36 Sevall, Exh. SS-1Trr at 11:7-19.

7 Moore, Exh. MM-01Tr at 159:22 — 160:2.
58 Order 09 at 34 112.

% Order 09 at 46 §148-149.

0 Order 09 at 51 166.

61 Sevall, SS-1Trr at 7: 14-17.
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average model, which determines a new DNI based off the average of the Commission’s
previous decisions, produces a lower target DNI than the last DNI.®?

Rather than applying the 5-year historical average model, the Commission should follow
Staff’s recommendation and give due weight to the salary survey presented by PSP in this case.
While acknowledging its shortcomings, Staff finds that the survey, which “comes from publicly
available data, represents about 50 percent of licensed pilots, and uses a consistent method to
adjust financial information for time and location,” is credible and can be used to determine a
range of reasonable DNIs.% In Staff’s analysis, the low end of the reasonable range is the
“previous DNI adjusted for the consumer price index (CPI) and the high end of the range is the
simple average plus one standard deviation ($500,559 to $814,308).% Staff further refines its
recommendation by more heavily weighting the compensation of west coast pilots than pilots
from other parts of the country to arrive at a specific DNI recommendation of $641,587.%° This
DNI is within the range of reasonableness derived from PSP’s salary survey and is fair, just,
reasonable, and sufficient. It is fairer to PSP than relying on the 5-year historical method. Staft’s
recommended DNI is also fairer to PSP’s customers than PSP’s much higher recommendation
because it is a more gradual approach to increasing DNI while still being well within the range of
reasonableness.

Both Staff and PMSA recommend that the Commission fund 56 pilots®®, which is the
number of currently licensed pilots.®” By contrast, PSP has requested that the Commission fund

60 pilots.®®

92 Sevall, SS-1Trr at 7:18 — 8:3.
3 Sevall, SS-1Trr at 9:16-20.

% Sevall, SS-1Trr at 11:8-10.

% Sevall, SS-1Trr at 11:14-19.
6 Sevall, SS-8Trr at 3:16-20.

7 Sevall, SS-8Trr at 4:8-8.

%8 Carlson, Exh. IC-01T at 7:4-5.
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Staff’s analysis of the correct number of pilots to fund was based on the methodology
previously applied by Mr. Sevall in Docket TP-190976.%° In that docket, the Commission
approved Mr. Sevall’s methodology, which determined an annual assignment level (AAL) by
calculating a five-year average pilotage assignments based on annual numbers provided by the
BPC."° Staff then added one administrative pilot to arrive at its recommended number of pilots.”!
The Commission observed that “Staff’s proposed AAL resulted in a fair and reasonable outcome
by relying on a known and measurable calculating on which to based pilot numbers for rate
setting purposes.” According to the Commission, “Calculating the revenue requirement based on
this figure ensures that the number of funded pilots represents a fair valuation for the pilotage
services provided to vessels.”’? In Docket TP-220513, the Commission again affirmed its use of
AAL for purposes of determining the number of pilots to fund.”

In this case, Staff’s analysis calculated 52.85 pilots based on the historical methodology
used by Staff. However, Staff defines the reasonable range for the number of funded pilots as the
number of licensed pilots up to the number of BPC authorized licenses because that range
represented reality and is known and measurable.’* Because the floor of the range is the number
of currently licensed pilots, which is 56, Staff recommends that he Commission fund 56 pilots.

The Commission should not depart from its past precedent by simply setting the number
of funded pilots at whatever the number of licenses has been authorized by the BPC. PSP asks
the Commission to fund 60 pilots because that is the current number the BPC has authorized.”

PSP suggests in doing otherwise, the Commission would undercut the BPC’s determinations

% Sevall, SS-1Trr at 14:16-18.

70 Order 09 at 21 §75.

"1 Order 09 at 21 §75.

2 Order 09 at 27 993.

73 Order 08 at 45 9160-63.

74 Sevall, SS-1Trr at 13:13-17.

75 See Carlson,k IC-16T, 40:20- 41:4.
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regarding pilot staffing levels needed for safe and efficient service.”® However, the Commission
previously found that Staff’s method for calculating AAL in Docket TP-109076 “reasonably
reflect[ed] the impacts of the BPC’s decisions related to the number of authorized pilots and the
need for additional licensed pilots over a five-year period of time.””” Moreover, the Legislature
granted to the Commission the authority to establish rates for pilotage services and ensure that

the rates are fair, just, reasonable, and sufficient.’®

The Commission should continue to rely on
its own analysis of the appropriate number of pilots for rate-setting purposes rather than delegate

that duty to the BPC.

3. The Commission should adopt Staff’s transportation charge as the most
accurate and workable

PSP in this proceeding seeks to increase the transportation charge in its tariff from
$168.20 to $233.93.” PMSA urges the Commission to adopt a much smaller increase, and
recommends a tariff rate of $183.05.8° The Commission should reject both of those options and
instead order the transportation charge set at $205.78, per Staff’s recommendation.®!

The transportation charge is a flat-rate charge intended to cover the costs of transporting
pilots to and from their assignments.®> The Commission initially set the currently-effective
charge in PSP’s first general rate case, where it rejected PSP’s requests to increase the charge
from what the BPC had allowed.®® The charge remained unchanged after PSP’s last general rate

case owing to the Commission’s determination that PSP had failed to justify an increase.*

76 See Carlson, IC-16T, 40:20- 41:7.

77 Order 09 at 29 998.

8 RCW 81.116.020.

7 LaRue, Exh. AML-09Tr at 46:4-8.

8 Moore, Exh. MMOI1Tr at 182:14.

81 Van Meter, Exh. TVM-7T at 9:20-10:2.

82 See Order 09 at 76 9 255 (citing Styrk, Exh. LS-1T at 2:18-24, 3:1).
% Order 09 at 79-81 9. 266-274.

8 Order 08 at 92 99 349-50.
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Costs have increased since 2020, and the Commission should allow an increase to the
transportation charge that recognizes as much.®’ Staff’s recommended transportation charge
would accomplish exactly that. And Staff’s proposed charge has several virtues. For one, its
starting point is a rate the Commission has found fair, just, reasonable, and sufficient.®® Staff
updates that rate using an inflation calculator relied on by the other parties.®” This means that
Staff’s method uses transparent, readily ascertainable, and non-controversial inputs.®® For
another, and perhaps more importantly, Staff’s method does not require the Commission to
overly involve itself with individual pilots’ transportation choices or the details informing that
choice.®” That matters because the Commission has indicated that it considers administrative
efficiency an important consideration in the setting of the transportation charge.”

PSP’s proposal, whatever its merits, would impose onerous burdens on Staff and the
other parties to PSP’s rate cases. According to PSP’s own testimony, to properly review PSP’s
transportation costs, Staff will need to understand, in addition to where the transportation begins
and ends and the per mile rate: (1) where a pilot will rest,”! (2) the time of the pilot’s
assignment,”? (3) who the pilot travelled with,”* (4) traffic conditions on Washington’s roads at
specific times on specific dates,’* (5) a pilot’s fatigue and stress levels at the time of

transportation,’ (6) the availability of alternative vendors at the time of transportation,’® (7) the

85 Van Meter, Exh. TVM-1T at 15:11-12.

86 See Order 09 at 79 9266; RCW 81.116.050.
87 Van Meter, Exh. TVM-7T at 9:10-11:2.

88 Cf. Van Meter, Exh. TVM-1T at 17:20-18: 6.
8 Van Meter, Exh. TVM-1T at 18:2-6.

%0 Order 09 at 79-80 9 269.

91 Klapperich, Exh. ECK-08T at 7:12-15.

92 Klapperich, Exh. ECK-08T at 9:3-4.

93 Klapperich, Exh. ECK-08T at 7:15-18.

%4 Klapperich, Exh. ECK-08T at 7:19-8:2.

%5 Klapperich, Exh. ECK-08T at 8:9-12.

% Klapperich, Exh. ECK-08T at 10:7-10.
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weather at the time of an assignment,”’ (8) whether there were tug delays or terminal problems or
vessel delays impacting an assignment,”® (9) the nature of the drop off or pick up site,” (10)
whether ride-sharing apps were using surge pricing at the time of transportation,'® and (11)
whether certain vendors have access privileges that others don’t.!°! Staff is not sure how it could
obtain some, perhaps even most, of that information, none of which appears on the invoices that
PSP provides for Staff’s review.!?> The Commission should not set the non-company parties an
impossible auditing task for future rate cases, and thus it should reject PSP’s proposal.

PMSA, for its part, proposes setting PSP’s transportation charge to recover 93 percent of
PSP’s total transportation costs, with some adjustment for vendor cost increases, contending that
the Commission effectively adopted this methodology in PSP’s last rate case.'® The
Commission generally sets rates to allow regulated companies to recover their prudently-
incurred expenses, ' not an arbitrary percentage of those costs. And the Commission in Order 08
did not upend that principle: it did not explicitly disallow seven percent of PSP’s transportation
costs; it simply ordered PSP to leave the transportation charge as it was after determining that
PSP failed to justify a change.!® PMSA’s methodology is flawed and the Commission should
reject it.

4. The Commission should adopt Staff’s retirement recommendations

PSP seeks to maintain the status quo with regard to its retirement while it continues to

seek federal approval of its plans to transition to a fully funded, multiple employer plan

97 Klapperich, Exh. ECK-08T at 10:5-7.

% Klapperich, Exh. ECK-08T at 10:5-7.

9 Klapperich, Exh. ECK-08T at 11-14.

100 Klapperich, Exh. ECK-08T at 10:14-16.

101 Klapperich, Exh. ECK-08T at 10:17-21.

12 F.g., Van Meter, Exh. TVM-4(C); Van Meter, Exh. TVM-5; Van Meter, Exh. TVM-6.
103 Moore, Exh. MM-01T at 182:17-183:5.

104 Order 09 at 10 9 36.

105 Order 08 at 92 9 349-50.
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(MEP).!% PMSA recommends “a retirement contribution consistent with the post-tax value of
what employers might typically contribute” as a match for the retirement accounts of “highly
compensated individuals.”!?? Staff recommends that the Commission fund two-thirds of PSP’s
requested retirement expense,'®® deferral of the costs associated with the transition to PSP’s
MEP,!% and require the parties to gather for workshops to discuss the future of PSP’s retirement
plan.!'1?

When PSP filed its first rate case with the Commission, its “retirement plan [wa]s an
unfunded defined benefit retirement program administered by PSP.”'!! This meant that each of
PSP’s “pilots ma[de] no individual contributions to their plan, instead relying entirely on the
ratemaking process to fund the retirement program through rates.”!'?> Worried about the “long-
term fiscal soundness” of this system, Staff recommended that the Commission order PSP to
“transition to a fully funded, defined benefit retirement program,” and that discussions about the
plan’s future “include the possibility of active pilots contributing directly the retirement fund.”!!?
PMSA joined the latter of those recommendations and requested that “the Commission facilitate
th[e] discussions to ensure an honest dialogue about the current retirement system and how to
best design a new system that provides long-term financial stability . . . equitable to all
parties.”!

In Order 09, the Commission disposed of the retirement issues by largely agreeing with

Staff and ordering the parties to confer about the path forward:

106 Carlson, Exh. IC-01T at 44:2-15.

17 Moore, Exh. MM-01Tr at 170:11-14.

108 Sevall, Exh. SS-1Tir at 18:5-16.

109 Van Meter, Exh. TVM-1T at 4:12-5:2.

110 Sevall, Exh. SS-8Trr at 7:7-20.

11 Order 09 at 52 9 168 (citing Tabler, WT-1T at 2:18).

"2 Order 09 at 55 9 178 (citing Kermode, Exh. DPK-1T at 21:1-4).
13 Order 09 at 56 9 182 (citing Kermode, Exh. DPK at 24:16-21).

114 Order 09 at 57 9 187 (citing Moore, Exh. MM-01T at 45:3-11).
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We adopt Staff’s recommendation to maintain the current pay-as-you-go program,
but order PSP to initiate discussions for the purpose of developing a plan to
transition to a fully funded, defined-benefit retirement plan, as well as full accrual
accounting. By way of guidance, the retirement plan discussions should include,
as PSP proposes, a comprehensive stakeholder evaluation and a participation
study. We further require the discussions to address whether active pilots should
be required to contribute directly to PSP’s retirement fund.

We decline, however, to “broker” the dialogue, as PMSA requests. The
discussions should be conducted as workshops facilitated by a mutually
acceptable third-party with expertise in retirement planning, such as an actuary,
and should be concluded prior to PSP’s next general rate case. To maintain
fairness and avoid any appearance of pre-approval, the Commissioners will not
participate in the workshops but will evaluate any final recommendations
proposed for review and approval. Specifically, any agreements,
recommendations, or contested issues that arise from the workshops, and PSP’s
responses thereto, should be included in PSP’s initial filing in its next general rate
case.

We also deny PMSA’s request to require PSP’s participation study to consider
outcomes other than a defined-benefit plan. The workshop participants, rather
than the Commission, should determine the scope and breadth of the study.
PMSA is welcome to advocate for the inclusion of other retirement options in
PSP’s study, but we are not persuaded that prescribing its contents at this

juncture, without the benefit of initial stakeholder discussions, would be
appropriate or productive.'!”

Those discussions did not meaningfully take place. PSP therefore proposed in its next
rate case a transition to a fully funded, defined benefit multiple employer plan (MEP)'!¢ and
several automatic adjustment mechanisms to fund the transition to the plan.'!” Staff
recommended denial of a pro forma adjustment intended to recover retirement costs given the
failure of the discussions, which made the costs involved effectively the type of projections or
estimates that the Commission refuses to pro form into rates.!'® Staff also recommended denial

of the automatic adjustment mechanisms and their reexamination after PSP settled on a pension

1S Order 09 at 58 49 191-93.

116 Order 08 at 48 9 170 (citing McNeil, Exh. BIM-1T at 5:3-5).
"7 Order 08 at 51 9 191 (citing Carlson, Exh. IC-1T at 31:11-13).
18 Order 08 (citing Young, Exh. MY-1T at 22:16-20).
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plan.!'” PMSA, for its part, took issue with PSP’s pension proposal, which PMSA contended
faced numerous legal and technical challenges.'?°

The Commission offered PSP the chance to seek federal approval of the proposed MEP
from the relevant federal agencies, but reserved any determination as to the prudency of PSP’s
retirement costs.'?! It disallowed one-half of PSP’s pro forma retirement adjustment based on
PSP’s noncompliance with the provisions of Order 09 requiring discussions about the path
forward for PSP’s retirement.'?> And it declined to approve the automatic adjustment
mechanisms PSP proposed to recover the costs of transitioning to the MEP.!?

The Commission’s decisions prompted significant post-order activity. PSP first petitioned
for reconsideration of the disallowance of half of the pro-forma pension costs; the Commission
denied that petition after concluding that PSP’s noncompliance with Order 09 justified the
disallowance.'** PSP then sought clarification of the final order to ascertain whether the
Commission required it to continue discussion about pension issues with PMSA. The
Commission clarified that it did not, concluding that doing so after PSP had submitted the MEP
to the federal agencies would serve no purpose.'?

Here, in this case, PSP continues to seek recovery of the costs of its current pay-as-you-

go pension system while it works with the Department of Labor to secure approval of the

proposed MEP.!?® PSP would begin to transition to the MEP at the beginning of the next new

19 Order 08 (citing Young, Exh. MY-1T at 17:2-5).

120 Order 08 at 51-52 9§ 194-95 (citing Moore, Exh. MM-1T at 234:9-13; Noble, Exh. CN-1T at 3:26-4:5).

121 Order 08 at 54 9 202.

122 Order 08 at 59 9 217-18.

13 Order 08 at 60 9 220-21.

124 See generally Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-220513, Order 09 (Sept. 12,
2023).

125 Wash. Utils. & Transp. Comm’n v. Puget Sound Pilots, Docket TP-220513, Order 10, 3-4 99 9-15 (Oct. 30,
2023).

126 Carlson, Exh. IC-01T at 42:11-13.
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calendar year after any approval.'?” The Commission should decline to extend the status quo any
longer, especially given that it cannot know if or when the DOL will act on PSP’s request.'?
Accordingly, Staff offers three recommendations as to what the Commission should do to begin
resolving the disputes about PSP’s retirement expense.

First, the Commission should require PSP’s members to begin shouldering some of PSP’s
pension expense. The Commission ordered PSP to transition away from the pay-as-you-go
pension model more than five years ago.!?’ During that time, pension costs have increased. '
And they will continue to increase until PSP begins the transition to a new pension system. 3! It
may not do so any time soon;'*? and it may not do so at all if the DOL refuses to approve the
MEP.!3 It is unfair for ratepayers to bear sole responsibility for funding PSP’s retirement
program for the foreseeable future.!** The Commission should thus require PSP’s members to
contribute one-third of PSP’s pension costs, which would move PSP’s retirement funding in line
with historical averages.'¥

PSP asks the Commission to reject Staff’s recommendation, raising several arguments:
(1) Staff would defund PSP’s retirement system (2) and shift costs onto working pilots (3) based
on an incomplete record (4) in contravention of what the Commission has previously ordered (5)

and in contravention of what the Legislature intended when it transferred rate-setting authority to

the Commission. The Commission should reject each of those.

127 McNeil, Exh. BIM-01T at 8:19-9:6.

128 McNeil, Tr. at 361:21-362:20; but see McNeil, Tr. at 362:21-363:3.

129 Sevall, Exh. SS-1Trr at 16:5-8, 17-18; Moore, Exh. MM-1T at 10:17-20; 111:7-9, 170:1-3.
130 Moore, Exh. MM-01T at 110:18-20.

31 Moore, Exh. MM-01T at 114:6-8.

132 McNeil, Tr. at 361:21-362:20.

133 McNeil, Tr. at 361:21-362:20.

134 See Sevall, Exh. SS-1Trr at 18:5-6, 18:7-8.

135 Sevall, Exh. SS-1Trr at 18:10-16.
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PSP’s defunding argument fails on the plain text of Staff’s recommendation. Staff
recommends disallowing a portion of PSP’s pension expense.!*¢ That does not defund PSP’s
pension; it simply requires PSP’s pilots to contribute to their own retirement system, like other
workers. '3

PSP’s claim of an intergenerational shift in costs is also unavailing. PSP’s working pilots
provide the service that PSP’s customers pay for, and their provision of that service funds the
retirement program. PSP’s active pilots are thus already paying for retired pilots’ pay-as-you-go
pensions through their labor. If anything, Staff’s proposal simply makes the implicit workings of
the pension program explicit.

The Commission should not hear PSP’s third argument.'*® The Commission will not have
a full record on which to base that decision here, as PSP argues. But that largely arises from the
PSP’s failure to comply with Order 09 in regard developing a comprehensive stakeholder
evaluation and a participation study; PSP also failed to discuss whether member pilots should
contribute to the retirement plan and it failed to select a mutually agreeable facilitator for the
retirement workshops.!*? It cannot now point to the incomplete record as a reason to maintain the
status quo.

PSP’s fourth argument, the one about the Commission’s orders, suffers two fundamental
defects. First, while PSP claims that the Commission ordered it to transition to the MEP,'%? that

misstates the record. While the Commission ordered PSP to begin transitioning away from the

pay-as-you-go model toward a fully-funded defined benefit plan, it also intended consideration

136 Sevall, Exh. SS-8Trr at 8:17-18.

137 Sevall, Exh. SS-8Trr at 9:7-10:5.

138 See Shafer v. State, 83 Wn.2d 618, 623, 521 P.2d 736 (1974) (discussing the element of equitable estoppel).
139 Order 09 at 58-59 q216.

1490 E g LaRue, Exh. AML-09Tr at 39:3-5.
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of other plans in the discussions about PSP’s pension’s future, which PSP refused to participate
in.!*! To the extent that the Commission gave further approval to the MEP, it was simply to
allow PSP to pursue it, and the Commission never weighed in on the issue in support of the
MEP.!*? Indeed, quite the contrary; the Commission has withheld judgment on the merits of the
MEP.!*? Second, and more problematically for PSP, the Commission has always left open the
possibility that PSP’s members must contribute to the retirement program.'#* Calling for an
option the Commission has specifically left open cannot be inconsistent with past orders.

PSP’s final claim about Legislative intent invites the Commission to commit a legal error.
One legislator’s understanding of a provision cannot establish a legislative intent contrary to the
plain meaning conveyed by the words the Legislature actually used.'* Representative Clibborn’s
understanding of the public service laws in this context (that they require complete funding of
PSP’s retirement) are contrary to the text of the RCW 81.116.020(4), which provides that the
Commission “may consider” retirement expense in setting PSP’s revenue requirement, not that it
“shall” or “must.”

Second, Staff recommends that the Commission defer the transition costs PSP presents in
this case until it has actually made a transition with its retirement program.!'*® At that point, the
parties can “match[] the benefits of the transition with the costs of the transition” so that they can

“judge the prudency of the transition costs.”!4’

141 Order 09 at 58 99 191-93.

142 Order 08 at 54 9 202.

143 Order 08 at 54 9 202.

144 F g, Order 09 at 58 9 191 (“[w]e further require the discussions to address whether active pilots should be
required to contribute directly to PSP’s retirement fund.”).

195 Pannell v. Thompson, 91 Wn.2d 591, 598, 589 P.2d 1235 (1979).

146 Van Meter, Exh. TVM-1T at 4:12-5:2.

147 Van Meter, Exh. TVM-1T at 4:13-17.
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PSP contends that it should recover the costs at issue now, in this case, because it
incurred them due to a Commission order that did not require deferral. But, again, Order 08 did
not order PSP to select any particular retirement plan option; it simply allowed PSP to proceed
with seeking approval of the MEP that PSP settled on. '** And, as also noted above, while the
Commission did not in Order 08 explicitly require deferral for these expenses, it did “reserve
ruling” on the prudence of PSP’s MEP costs.!*’ Staff’s recommendation here simply preserves
the Commission’s ability to address costs at the appropriate time.

Third, Staff recommends that the Commission require the parties to assemble and have
the discussions they should have had five years ago. The Commission is nearly seven years into
regulating the entities that provide pilotage service.!** It has no more clarity about what the
future of PSP’s retirement program looks like now than it did when it issued the order resolving
PSP’s first rate case: PSP presses for one retirement program;'>! PMSA proposes another.!>? The
Commission intended the parties to resolve those disputes, or at least develop the record
necessary for the Commission to decide them if the parties could not agree, through
discussions'>? that never occurred!** and which PSP is no longer under any obligation to engage
in.!%° The failure to engage in discussions outside of a rate case has resulted in multiple rounds of
litigation costs for all sides'>® (with more to come) and the parties doubling down on their

positions and the positions of others. To move forward, the Commission should require the

148 Order 08 at 56 9205 (“we conclude that PSP should be provided an opportunity to seek these determination
letters.”).

149 Order 08 at 54 9 202.

150 See LAWS OF 2018, ch. 107, § 16 (making the transfer of rate-setting authority to the Commission effective July
1,2019).

151 See generally, McNeil, BIM-1T.

152 Moore, Exh. MM-01Tr at 169:5-180:18.

133 Order 09 at 58 4 191-93.

154 Order 08 at 55-56 9 206.

155 Puget Sound Pilots, Docket TP-220513, Order 10, at 3-4 99 9-15.

156 See Sevall, Exh. SS-8Trr at 7:7-13.
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parties to within 90 days either: (1) pick a third party to lead workshops about PSP’s retirement
program and also to provide the Commission with a tentative schedule for those workshops,'*” or
(2) report the failure to agree so that the Commission may assign an ALJ to decide the matter.
This will hopefully reduce the costs and acrimony involved with the transition of PSP’s
retirement program. '

5. The Commission should reject several pro forma adjustments

Staff contests' at least some portion of six pro forma adjustments not discussed above:
(1) P-09 and P-10 (pilots dues and license fees), (2) P-18 (depreciation), (3) P-24 (PPU lease
payments), and P-25 (rate case costs). This brief addresses the issues involved below.

A “[p]ro forma adjustment[] gives effect for the test period to all known and measurable
changes not offset by other factors.”!®® To satisfy the known and measurable standard, an
adjustment must involve “an event that causes a change in . . . expense . . . must be known to
have occurred during, or reasonably soon after, the historical 12 months of actual results of
operations.”'®! Further, ““the effect of that event’” must “‘be in place during the 12-month period
when rates will likely be in effect.””'®> And the amount involved must be measurable and thus
“‘cannot be an estimate, a projection, the product of a budget forecast, or some similar exercise

of judgment — even informed judgment.’!63

157 Sevall, Exh. SSS-8Trr at 7:14-20.

138 See Sevall, Exh. SS-8Trr at 8:11-14.

159 Staff contested PSP’s pro forma adjustment P-06 in its response testimony, but no longer does so after
considering PMSA’s testimony on the issue. Van Meter, Exh. TVM7T at 2:15-3:18.

160 WAC 480-07-510(3)(c)(ii).

181 Wash. Utils. & Transp. Comm n v. PacifiCorp, Docket UE-130043, Order 05 (Dec. 4, 2013) (internal quotation
omitted).

192 PacifiCorp, Docket UE-130043, Order 05, at 81 9 205 (quoting Wash. Utils. & Transp. Comm’n v. Puget Sound
Energy, Docket Nos. UE-090704 & UG-090705, Order 11, 11 926 (Apr. 2, 2010)).

163 PacifiCorp, Docket UE-130043, Order 05 at 81 9 205 (quoting Puget Sound Energy, Docket Nos. UE-090704 &
UG-090705, Order 11, at 11 9 26).
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The Commission should reject pro forma adjustments P-09 and P-10, which reflect PSP’s
attempt at rate year recovery for 60 pilots’ member’s dues and licensing fees.!%* PSP currently
has 56 licensed pilots, and no one can say exactly when or if the additional four pilots will
receive their licenses. Including within the revenue required dues and fees for 60 pilots thus
requires an estimate or projection, and Staff removed the costs associated with the additional
four pilots as not known and measurable.'®> The Commission should agree. But Staff has no
objection to allowing PSP to make a compliance filing if the BPC licenses additional pilots
before the end of this GRC not offset by the retirement of other pilots.'®

The Commission should also reject pro forma adjustment P-18, which incorporates
depreciation expense for PSP’s Seattle assets into the revenue requirement. Staff recommends
removing $255,925 from the adjustment (through adjustment S-01) to remove depreciation
expense for units that PSP will not purchase in 2027.'%7 Those assets will not be used and useful
in the rate year, and the Commission should not allow PSP to claim depreciation expense for
them.'®8 PSP does not contest that it should not include depreciation expense for the units in its
revenue requirement, but contests the amount involved.

Pro forma adjustment P-24 incorporates lease payments between PSP and an affiliate for
the PPUs purchased in 2023 into the revenue requirement. Staff’s exhibit S-2 allows PSP to
recover depreciation for the PPUs but removes lease expense. Doing so properly prevents PSP

from double recovering for the costs incurred with securing use of the units.'® PSP urges the

164 Van Meter, Exh. TVM-1T at 5:18-6:20.

165 Van Meter, Exh. TVM-1T at 5:18-6:20.

166 See Carlson, Exh. IC-36 (Staff’s answer to PSP DR No. 4, where Staff agrees that the Commission should fund
the number of actually licensed pilots at the time it issues its final order).

167 Van Meter, Exh. TVM-1T at 7:12-17.

168 Van Meter, Exh. TVM-1T at 7:16-17.

169 Van Meter, Exh. TVM-1T at 9:3-5.
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Commission to reject Staff’s adjustment as retroactively denying PSP cost recovery.!”® But PSP
offers nothing to show that the Commission approved double recovery of the PPUS, and it could
not have given that PSP did not own the units at the time of its last rate case.!”! Staff does not ask
the Commission to set future looking rates to correct for a past over or under-collection,!” but to
instead on a forward-looking basis decline to allow PSP to recover for the use of the PPUs
through both depreciation and lease expense. There is no retroactivity problem with that
proposal.

Staff initially recommended rejecting large portions of pro forma adjustment P-25, which
concerns rate case costs, given that PSP included estimates about the costs involved with
completing this litigation.!”® Staff continues to contest those amounts, which are not known and
measurable, and on cross-answer recommends removing an additional $34,176.26 as incurred for
an expense that will not recur in the rate year.!” The Commission should, accordingly, reject
PSP’s pro forma adjustment and instead allow PSP to make a compliance filing to remove the
$34,176.26 and provide evidence as to the appropriate amount of legal fees to amortize in the
rate year.

PMSA recommends disallowing large percentages of PSP’s rate case costs as
imprudently incurred to relitigate various issues.!”> Staff does not see the Commission as
foreclosing further litigation on those issues with its orders in previous PSP GRCs, but instead

sees the Commission as having denied PSP’s requested rate relief based on the record presented

170 L aRue, Exh. AML-09Tr at 37:12-13.

17 See Van Meter, Exh. TVM-IT at 9:6-9.

172 SFPP, L.P. v. Fed. Energy Regulatory Comm’n, 967 F.3d 788, 801 (D.C. Cir. 2020) (“the rule against retroactive
ratemaking prohibits the Commission from adjusting current rates to make up for a utility’s over- or under-
collection in prior periods.”) (cleaned up, internal quotations omitted).

173 Van Meter, Exh. TVM-I1T at 8:7-14.

174 Van Meter, Exh. TVM-7T at 6:1-5. The expense related to a sleep study performed for PSP’s last general rate
case. Van Meter, Exh. TVM-7T at 6:1-3.

175 Moore, Exh. MM-01Tr at 122:2-9.
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in those proceedings.!”® Staff, accordingly, recommends that the Commission deny PMSA’s
requested disallowances.!”’

III. CONCLUSION

57 The Commission should reject the tariffs filed by PSP and require a compliance filing to
reflect the adjustments proposed by Staff.
Respectfully submitted, this 17th day of April 2026.
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176 Van Meter, Exh. TVM-7T at 4:20-5:18.
177 Van Meter, Exh. TVM-7T at 4:20-6:5.
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