[Service Date: December 9, 2004]

BEFORE THE
WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

WASHINGTON UTILITIES AND

TRANSPORTATION COMMISSION, Docket No. UT-033011
Complainant, TIME WARNER TELECOM OF
WASHINGTON LLC’S MOTION TO
V. COMPEL DISCOVERY RESPONSES
FROM QWEST

ADVANCED TELECOM GROUP, INC.;
ALLEGIANCE TELECOM, INC; et al.,

Respondents.

1. Time Warner Telecom of Washington LLP (“TWTC”), an intervenor in this
proceeding, brings this motion to compel discovery from Qwest pursuant to WAC 480-07-425.
As required by the rule, counsel for TWTC and Qwest have conferred and been unable to resolve
their disagreements.

2. After the proposed settlement between Qwest, Staff and Public Counsel was
announced, TWTC served certain data requests on Qwest seeking information about the meaning
of certain provisions of the proposed settlement and information relevant to the question about
whether the size of the penalty was appropriate. Qwest answered the questions about its
interpretation of the meaning of the various settlement provisions, which were also supplemented
by the oral testimony of its witness Mark Reynolds when the proposed settlement was presented

to the Commission on November 29, 2004. However, Qwest objected to and did not answer the
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questions that were relevant to whether the proposed penalty is too small. This motion seeks to

compel the answers to those questions.

3.

Specifically, TWTC asked the following questions:

TWTC Data Request No. 02-008:

Please provide the dollar amount of all purchases of Section 251(b) and (c)
services, including interstate and intrastate access charges, by month, made by
TWTC from Qwest in Washington for:

(a) The period of November 15, 2000, through November 15, 2002,

(b) The period of January 1, 2001, through June 30, 2002, and

(c) The period of January 1, 2002, through December 31, 2003.

TWTC Data Request No. 02-009:

Please provide a description of the services provided to TWTC that coincide with
each of the dollar amounts identified in TWTC Data Request 8 above. By this
request, TWTC is asking that Qwest identify each service provided and the total
dollar amount for each service, on a month basis for the periods identified in
TWTC Data Request 2 above.

TWTC Data Request No. 02-010:

Please provide the dollar amount of all purchases of Section 251(b) and (c)
services, including interstate and intrastate access charges, by month, made by all
CLECs from Qwest in Washington for:

(a) The period of November 15, 2000, through November 15, 2002,

(b) The period of January 1, 2001, through June 30, 2002, and

(c) The period of January 1, 2002, through December 31, 2003.

TWTC Data Request No. 02-011:

Please provide a description of the services provided to all CLECs that coincide
with each of the dollar amounts identified in TWTC Data Request 10 above. By
this request, TWTC is asking that Qwest identify each service provided and the
total dollar amount for each service, on a month basis for the periods identified in
TWTC Data Request 10 above.
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4. Qwest objected to the TWTC requests. It responded to TWTC Request No. 02-008

as follows:

Qwest objects to this data request as overly broad and unduly
burdensome and as vague by its reference to interstate Section
251(b) and (c) services. Qwest also objects to this data request on
the grounds that it is not reasonably calculated to lead to the
discovery of admissible evidence. The dollar amount of purchass
by TWTC from Qwest in Washington does not relate in any
respect to the sufficiency of the settlement agreement. This data
request appears to be seeking data to support a claim for CLEC
credits. TWTC’s testimony (on page 17) proposes the evaluation
of the data sought in this data request to calculate CLEC credits.
However, in Order No. 15, the ALJ granted Qwest’s motion to
strike page 17 and other portions of TWTC’s testimony regarding
CLEC credits. At paragraph 75 of that Order, the ALJ held, with
reference to Mr. Gates’ testimony proposing CLEC credits as a
remedy, “[t]his portion of the testimony, while responsive to
Staff’s direct testimony concerning remedies and possible harm,
proposes remedies that are not within the scope of the Amended
Complaint, and raises claims that have not been properly pleaded
or raised in the proceeding.” TWTC did not seek reconsideration
of Order No. 15, and, in fact, TWTC’s opposition to the settlement
agreement acknowledges that CLEC credits are no longer an issue
in this proceeding. TWTC Opposition to Proposed Settlement,
9 21. Finally, Qwest objects to this data request on the bgasis that
TWTC has access to the information being sought and need not
seek it through the use of a burdensome data request to Qwest.

Qwest responded to TWTC Data Request Nos. 02-009, 010, and 011 by simply referring to its
response to Data Request 02-008.

5. Qwest’s objections to the TWTC data requests are not well taken. First, there is no
vagueness about the reference to Section 251(b) and (c) services. 47 U.S.C. 251(b) and (c)
address the general obligations of all local exchange carriers and to provide interconnection
services and unbundled access to network elements for the transmission and routing of exchange

and exchange access service that is nondiscriminatory. The data requests ask for information
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about those services. The periods of time specified relate to the time periods the discounts were
made available to Eschelon.’

6. Second, the requested information is directly relevant to the issue of whether the
size of the penalty in the proposed settlement is too small. It is TWTC’s contention that the
proposed penalty does not begin to address the economic benefit Qwest obtained by violating the
law’s requirement that it file all interconnection agreements and make them available to other
CLECs. From TWTC’s perspective, the failure to file the discounts that were offered to Eschelon
and McLeodUSA was the most egregious violation. If the penalty imposed upon Qwest is to have
any deterrent effect, it must be at least sufficiently large to offset the benefit Qwest gained by
violating the law. Particularly given the fact that the remedies in this case will do nothing to
correct the harm caused by Qwest’s violations, it is important that Qwest not be rewarded by its
failure to comply with the law’s requirements.

7. In Qwest Corp. v. Minn. Pub. Utils. Comm n, Civil No. 03-3476 ADM/JSM, 2004
WL 1920970 (D. Minn., Aug. 25, 2004), the U.S. District Court discussed the standards for an
appropriate regulatory penalty in Minnesota’s unfiled agreements case. In that case, the
Minnesota Public Utilities Commission ("MPUC") had ordered Qwest to pay a fine of $25.95
million and also to pay restitutional remedies to CLECs. The District Court; however, concluded
that the MPUC lacked the statutory authority, under the statutory scheme cited in that case, to
impose equitable relief and; therefore, vacated the restitutional remedies from the MPUC’s
penalty order. The Court; however, upheld the penalty. In doing so, it noted that, in determining

the amount of a penalty, the MPUC must consider the following nine factors:

(1)  The willfulness or intent of the violation;

(2) The gravity of the violation, including the harm to
customers or competitors;

! Qwest provided this information to TWTC?s affiliate in New Mexico in that state’s unfiled agreements case, as it
did for all of the other participating CLECs.
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(3)  The history of past violations;
(4)  The number of violations;

(5) The economic benefit gained by the person committing the
violation;

(6) Any corrective action taken or planned by the person
committing the violation;

(7 The annual revenue and assets of the company committing
the violation,;

8) The financial ability of the company to pay the penalty; and

9 Any other factors that justice may require.
The Court then concluded that the MPUC properly penalized Qwest under these factors and its
findings were not arbitrary and capricious. Importantly from the standpoint of this case, the
MPUC specifically determined that Qwest intentionally and willfully violated the law and it’s
actions impeded fair competition and harmed customers and non-party CLECs, and that Qwest
benefited economically from its actions.

8. TWTC submits that these same factors relied upon by the MPUC and the
application of which that was upheld by the U.S. District Court in Minnesota should be
considered by this Commission in setting any penalty in this case. The information requested in
the data requests that are the subject of this motion is directly relevant to factors 2 and 5 listed by
the Court in the Minnesota case, the economic benefit gained by Qwest by violating its legal
obligation to file the Eschelon and McLeodUSA secret interconnection agreements and make
their provisions available to other CLECs to opt-into.

9. As stated in TWTC’s Opposition to the Proposed Settlement, TWTC will urge this

Commission to admit supporting evidence and to enter findings of fact and conclusions of law

that:

(a) The agreements identified in paragraphs 12 (Eschelon) and
13 (McLeodUSA) of Order No. 12 are interconnection
agreements that should have been filed by Qwest;
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(b)  Qwest willfully and intentionally violated Section 252,
RCW 80.36.170, .180, and .186 by not filing, in a timely
manner, its transactions with Eschelon and McLeodUSA
relating to discounts off rates for Section 251(b) and (c)
services, including intrastate and interstate services;

(c) The essence of the Eschelon and McLeodUSA agreements
was that Qwest would provide a discount to Eschelon and
McLeodUSA on whatever purchases they made; other
provisions of the agreements, such as volume
commitments, were simply part of the implementation of
the agreements and not essential parts of them; and

(d Qwest’s failure to file the Eschelon and McLeodUSA
agreements harmed competition, the CLECs that were
deprived of the opportunity to opt-in to the 10 percent
discounts offered to Eschelon and McLeodUSA, and
consumers who were deprived of the lower prices that
could have been offered if CLECs had the benefit of the
lower costs that were made available to Eschelon and
McLeodUSA.

10.  These findings and conclusions would be directly responsive to the factors
identified by the Minnesota court as relevant to deciding the appropriateness of any penalty to be
imposed, specifically factors 1, 2, 4 and 5. As stated above, the information sought by TWTC’s
data requests would be directly relevant to factors 2 and 5. Therefore, Qwest should be ordered to
provide that information.

11.  Qwest keeps trying to deflect attention away from its intentional violations of the
law and the harm it has caused. While it is certainly true that TWTC is concerned about
remedying that harm to the extent possible, that apparently must await another day. TWTC, as
one of the disfavored CLECs that were harmed by Qwest’s violations, is also interested in
ensuring that a sufficient penalty be imposed in this case to ensure that Qwest will be deterred
from future violations, not rewarded by being allowed to retain a substantial economic benefit
from violating its legal duties. That is what is at stake in this case and the reason TWTC seeks the

requested information.
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12.  Finally, Qwest’s objection that TWTC has access to the information being sought
should also be disregarded. Obviously, TWTC does not have access to information about the
purchases of services by other CLECs. While TWTC might be able to develop information about
its own purchases, Qwest’s position about what those purchases were is relevant, and only Qwest
can provide that information. Also, since Qwest will be collecting the information ébout all
CLEGCs, there is no additional burden in separately identifying TWTC’s purchases. In any case,
TWTC’s purchases would simply set the lower bound on the economic benefit Qwest enjoyed by
violating the law; it is the information about all CLECs that is most important in assessing the size

of Qwest’s ill-gotten economic benefit.

II. CONCLUSION
13.  WHEREFORE, TWTC respectfully requests that the Commission order Qwest to

produce the information sought in TWTC’s Data Request Nos. 02-008, 02-009, 02-010 and 02-
011.
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RESPECTFULLY SUBMITTED this 9th day of December, 2004.

ATER WYNNE LLP

By

Arthur A. Butler, WSBA # 04678
601 Union Street, Suite 5450
Seattle, Washington 98101-2327
Tel: (206) 623-4711
Fax: (206) 467-8406
Email: aab@aterwynne.com

and

Brian Thomas

Vice President - Regulatory

TWTC

223 Taylor Avenue North

Seattle, Washington 98109-5017

Tel: (206) 676-8090

Fax: (206) 676-8001

E-mail: brian.thomas@twtelecom.com

Attorneys for TWTC
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CERTIFICATE OF SERVICE

I hereby certify that I have this 9th day of December, 2004, served the true and correct
original, along with the correct number of copies, of the foregoing document upon the WUTC,
via the method(s) noted below, properly addressed as follows:

Carole Washburn

Executive Secretary

Washington Utilities and Transportation
Commission

1300 S Evergreen Park Drive SW

Olympia, WA 98504-7250

___ Hand Delivered

___U.S. Mail (first-class, postage prepaid)
_ X Overnight Mail (UPS)

__ Facsimile (360) 586-1150

_ X Email (records@wutc.wa.gov)

I hereby certify that I have this 9th day of December, 2004, served a true and correct
copy of the foregoing document upon parties of record, via the method(s) noted below,
properly addressed as follows:

On Behalf Of Eschelon:

Dennis D. Ahlers

Eschelon Telecom, Inc.

730 Second Avenue South, Suite 900
Minneapolis MN 55402-2489

Confidentiality Status: Public

On Behalf Of Advanced TelCom:

Victor A. Allums

GE Business Productivity Solutions, Inc.

3225 Cumberland Boulevard, Suite 700
Atlanta GA 30339

Confidentiality Status: Public

On Behalf Of Qwest:

Lisa A. Anderl

Qwest Corporation

1600 7th Avenue, Room 3206
Seattle WA 98191

Confidentiality Status: Confidential

_____ Hand Delivered

___ U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

~ Facsimile (612) 436-6792

_ X Email (ddahlers@eschelon.com)

_____ Hand Delivered

____ U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

____ Facsimile (770) 644-7752

_ X Email (vic.allums@ge.com)

_____ Hand Delivered

_ X U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

____ Facsimile (206) 343-4040

_ X Email (lisa.anderl@qwest.com)
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On Behalf Of Electric Lightwave:

Mr. Charles L. Best
Electric Lightwave Inc.
4400 NE 77th Avenue
Vancouver WA 98662

Confidentiality Status: Public

On Behalf Of Advanced TelCom:

Lon E. Blake
Advanced TelCom, Inc.

3723 Fairview Industrial Drive SE

Salem OR 97302
Confidentiality Status: Public

On Behalf Of Eschelon:

Richard J. Busch

Graham & Dunn, PC

Pier 70

2801 Alaskan Way, Suite 300
Seattle WA 98121-1128

Confidentiality Status: Public

On Behalf Of McLeodUSA:
William Courter

_____ Hand Delivered

_ X TU.S. Mail (first-class, postage prepaid)
__ Overnight Mail (UPS)

_____ Facsimile (360) 816-0999

_ X Email (charles_best@eli.net)

____ Hand Delivered

____U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

____ Facsimile

_ X Email (Iblake@atgi.net)

__ Hand Delivered

__U.S. Mail (first-class, postage prepaid)
___ Overnight Mail (UPS)

____ Facsimile (206) 340-9599

_ X Email (tbusch@grahamdunn.com)

Hand Delivered

McLeodUSA Telecommunications Services, X U.S. Mail (first-class, postage prepaid)

Inc.

McLeod USA Technology Park
6400 C Street SW

PO Box 3177

Cedar Rapids IA 52405-3177

Confidentiality Status: Public

On Behalf Of Public Counsel:

Robert W. Cromwell Jr.
Attorney General of Washington
TB-14

Public Counsel Section

900 Fourth Avenue, Suite 2000
Seattle WA 98164-1012

Confidentiality Status: Confidential

Overnight Mail (UPS)
Facsimile (319) 790-7901
X  Email (weourter@mcleodusa.com)

Hand Delivered
X U.S. Mail (first-class, postage prepaid)

Overnight Mail (UPS)
Facsimile (206) 389-2058

X Email (RobertCl@atg.wa.gov)

TIME WARNER TELECOM OF WASHINGTON LLC’S MOTION TO AR W .
COMPEL DISCOVERY RESPONSES FROM QWEST (UT-033011) - Page 6 YNNE LL
LAWYERS
267427 1.DOC
- 601 UNION STREET, SUITE 5450
SEATTLE, WA 98101-2327

(206) 623-4711



On Behalf Of WorldCom:

Haleh S. Davary

MCL, Inc.

Western Public Policy Group
201 Spear Street, Ninth Floor
San Francisco CA 94105

Confidentiality Status: Public

On Behalf Of Advanced TelCom:

Erin W. Emmott

Kelley Drye & Warren LLP
1200 19th Street NW, Suite 500
Washington DC 20036-2423

Confidentiality Status: Public

On Behalf Of Eschelon:

Judith Endejan

Graham & Dunn, PC

Pier 70

2801 Alaskan Way, Suite 300
Seattle WA 98121-1128

Confidentiality Status: Confidential

On Behalf Of Covad:

Ms. Karen S. Frame

Covad Communications Company
Government & External Affairs
7901 Lowry Boulevard

Denver CO 80230-6906

Confidentiality Status: Public

On Behalf Of Covad:
Lynn Hankins
Covad Communications Company
Government & External Affairs
7901 Lowry Boulevard
Denver CO 80230-6906

Confidentiality Status: Public

__ Hand Delivered

_____U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

____ Facsimile (415) 228-1094

_ X Email (Haleh.Davary@mci.com)

_____ Hand Delivered

_____U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

— Facsimile (202) 955-9792

_ X Email (eemmott@kelleydrye.com)

_____ Hand Delivered

____U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

_____ Facsimile (206) 340-9599

_ X Email (jendejan@grahamdunn.com)

_____ Hand Delivered

____U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

___ Facsimile (720) 670-3350

_ X Email (kframe@covad.com)

____ Hand Delivered

___ U.S. Mail (first-class, postage prepaid)
_____ Ovemight Mail (UPS)

_____ Facsimile (720) 670-3350

_ X Email (lhankins@covad.com)
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On Behalf Of McLeodUSA:

Lauraine Harding Hand Delivered
McLeodUSA Telecommunications Services, X U.S. Mail (first-class, postage prepaid)
gz%o C Street SW Overnight Mail (UPS)
ree — I
PO Box 3177 geri;:llmle (319) 790-7901
Cedar Rapids IA 52405-3177 S

Confidentiality Status: Public
On Behalf Of Advanced TelCom, Covad & GE

Business Productivity: Hand Delivered
Brooks E. Harlow U.S. Mail (first-class, postage prepaid)
16\/(1)1111% NaShStIrJLPt Suite 4400 Overnight Mail (UES)
nion CCt, dUILC 1mi -
Seattle WA 981011367 Facsimile (206) 622-7485

X  Email (brooks.harlow@millernash.com)
Confidentiality Status: Confidential

On Behalf Of XO:
Rex Knowles ____ Hand Delivered
XO Oregon, Inc. U.S. Mail (first-class, postage prepaid)
111 E Broadway, Suite 1000 T Overnight Mail (UPS)
Salt Lake City UT 84111 "~ Facsimile (801) 983-1667
Confidentiality Status: _ X Email (rex.knowles@xo.com)

On Behalf Of Global Crossing & XO:

Gregory J. Kopta Hand Delivered
Davis Wright Tremaine LLP U.S. Mail (first-class, postage prepaid)
1501 4th Avenue, Suite 2600 Overnight Mail (UPS)
Seattle WA 98101-1688 Facsimile (206) 628-7699
Confidentiality Status: Public X  Email (gregkopta@dwt.com)

On Behalf Of McLeodUSA:
Dan Lipschultz Hand Delivered
Moss & Barnett X U.S. Mail (first-class, postage prepaid)
4800 Wells Fargo Center Overnight Mail (UPS)
90 South 7th Street B

Facsimile (612) 339-6686

Minneapolis MN 55402 X  Email (lipschultz@moss-barmnett.com)

Confidentiality Status: Public
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On Behalf Of Qwest:

Todd Lundy

Qwest Corporation

1801 California Street, Suite 4700
Denver CO 80202

Confidentiality Status: Confidential

On Behalf Of Qwest:

Cynthia Mitchell

Hogan & Hartson L.L.P.

1470 Walnut Street, Suite 200
Boulder CO 80302

Confidentiality Status: Confidential

On Behalf Of Advanced TelCom:

Brad E. Mutschelknaus

Kelley Drye & Warren LLP
1200 19th Street NW, Suite 500
Washington DC 20036-2423

Confidentiality Status: Public

On Behalf Of WUTC:

Ann E. Rendahl ALJ

Washington Utilities and Transportation
Commission

1300 S Evergreen Park Drive SW

PO Box 47250

Olympia WA 98504-7250

Confidentiality Status: Public

On Behalf Of Qwest:

Mark S. Reynolds

Qwest Corporation

1600 7th Avenue, Room 3206
Seattle WA 98191

Confidentiality Status: Public

__ Hand Delivered

____ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

____ Facsimile (303) 295-7069

_ X Email (todd.lundy@qwest.com)

__ Hand Delivered

__U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

____ Facsimile (720) 406-5301

_ X Email (cmitchell@hhlaw.com)

____ Hand Delivered

_U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

____ Facsimile (202) 955-9792

_ X Email (bmutschelknaus@kelleydrye.com)

____ Hand Delivered

_____ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

__ Facsimile (360) 586-8203

_ X Email (arendahl@wutc.wa.gov)

__ Hand Delivered

_____ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

___ Facsimile (206) 346-7289

_ X Email (markreynolds3@qwest.com)
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On Behalf Of Qwest:

Martha Russo

Hogan & Hartson L.L.P.
555 Thirteenth Street NW
Washington DC 20004

Confidentiality Status: Confidential

On Behalf Of Qwest:

Adam L. Sherr

Qwest Corporation

1600 7th Avenue, Room 3206
Seattle WA 98191

Confidentiality Status: Confidential

On Behalf Of Global Crossing:

Michael Shortley

Global Crossing

1080 Pittsford-Victor Road
Pittsford NY 14534

Confidentiality Status:

On Behalf Of MCI:

Michel L. Singer Nelson
MCI, Inc.

707 17th Street, Suite 4200
Denver CO 80202-3432

Confidentiality Status: Confidential

On Behalf Of Qwest:

Peter S. Spivack

Hogan & Hartson L.L.P.
555 Thirteenth Street NW
Washington DC 20004

Confidentiality Status: Confidential

____ Hand Delivered

____ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

__ Facsimile (202) 637-5910

_X Email (mlrusso@hhlaw.com)

_____ Hand Delivered

___U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

___ Facsimile (206) 343-4040

_ X Email (adam.sherr@qwest.com)

_____ Hand Delivered

_____U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

_____ Facsimile (585) 381-6781

X Email (michael.shortley@globalcrossing.com)

_____ Hand Delivered

____ U.S. Mail (first-class, postage prepaid)
__ Overnight Mail (UPS)

___ Facsimile (303) 390-6333

_X Email (michel.singer_nelson@mci.com)

_____ Hand Delivered

____ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

_____ Facsimile (202) 637-5910

_ X Email (psspivack@hhlaw.com)
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On Behalf Of Electric Lightwave:

Aloa Stevens

Electric Lightwave Inc.
4 Triad Center, Suite 200
Salt Lake City UT 84180

Confidentiality Status:

On Behalf Of Staff:
Christopher G. Swanson

Attorney General of Washington
Utilities & Transportation Division
1400 S Evergreen Park Drive SW

PO Box 40128
Olympia WA 98504-0128

Confidentiality Status: Public

On Behalf Of Time Warner Telecom:

Brian D. Thomas

Time Warner Telecom
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DATED this 9th day of December, 2004, at Seattle, Washington.
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