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I. MOTION TO REPLY

1. Pursuant to WAC 480-07-370(1)(d), the Puyallup Tribe of Indians (“Puyallup Tribe”) file
this motion requesting permission to reply to the respective answers of Puget Sound Energy
(“PSE”) and Washington Utilities and Transportation staff (“Staff”’) opposing the Puyallup
Tribe’s Petition to Intervene. This motion is timely because it is filed within five days of the
PSE and Staff respective answer. The Puyallup Tribe has not sought and does not seek to
expand the issues before the Commission.

1I. REASONS FOR THE MOTION TO REPLY
2. The Puyallup Tribe must state the reasons why a reply is necessary pursuant to WAC
480-07-370(1)(d)(i1). A reply is necessary because PSE and Staff’s analysis is based upon the
faulty assumption that the Electron Project is not necessary or useful. WAC 480-143(1); PSE
Application at 12 9 34. PSE and Staff argue that the Electron Project is not necessary and useful
because PSE will purchase all of the power generated from the dam. This conclusion is based
upon the unsupported assumption that the purchaser Electron Hydro LLC (“Electron Hydro”) has
the expertise to continue operations at the dam. A thorough analysis of Electron Hydro’s history
and financiers demonstrates otherwise. For example, the preliminary permit issued for White
River Hydro, LL.C, was cancelled by FERC in September 2013 for failure to submit the progress
reports required under the permit. Black Canyon Hydro’s preliminary permit is still in the
process with significant studies being performed as to feasibility and impacts. No operations
have occurred under the preliminary permit and there is significant participation in the process
by opponents and the State of Washington. Black Creek Hydro, which PSE identifies to show
the principal’s experience is a small, 3.8 megawatt facility that lacks any of the challenges of
high silt, large debris, or fish issues found at Electron Dam. Contrary to PSE’s assertion, this

mandatory analysis of Electron Hydro will not “broaden the issues.” Rather, this analysis is an
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essential element of the Commission’s analysis. Based upon PSE and Staff’s replies, it is
apparent that the ALJ will only receive this analysis if the Puyallup Tribe is allowed to intervene.
3. Similarly, a reply is necessary because PSE and Staff argue that Electron Hydro has the
financial capacity to operate the dam. A review of limited liability companies that comprise
Electron Hydro demonstrates otherwise. For example, Electron Hydro LLC is 75% owned by
Electron Holding’s Inc. formed solely for the operation of the Electron Facility. Electron
Holdings, Inc, is owned by a wholly owned subsidiary of yet another wholly owned subsidiary,
and so on, until you reach, four wholly owned subsidiaries later, an individual with the possible
financial ability to fund the project, Victor Budzinski. Mr. Budzinski, to our knowledge, has
made no financial guarantees and has insulated himself through the corporate entity ladder.
Financial analysis is an essential element of the Commission’s analysis. Because the financial
documents are classified, the Puyallup Tribe cannot be sure that the ALJ has reviewed the
Puyallup Tribe’s financial analysis and concerns regarding Electron Hydro and its affiliated
limited liability companies.

4. A reply is necessary because PSE’s alternative argument under WAC 480-143-120 is
false. It is not in the public interest to sell a power-generating dam to an entity that has, at best,
limited experience with hydropower. There is no assurance here that power generation will
continue, or that the dam will be operated in a manner that complies with law. See also WAC
480-143-170 (giving the Commission the authority to deny the application if the Commission
finds the application is not in the public interest).

5. A reply is necessary because the public interest demands a full evaluation of rate-payer
expense. Here, in response to Puyallup Tribe’s petition, PSE alleges that it will remain
responsible for all costs under the Resource Enhancement Agreement (“REA”). PSE must

identify the cost associated with this ongoing financial requirement.
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6. Finally, a reply is necessary because PSE and Staff’s response misconstrues the facts
regarding the Puyallup Tribe’s participation in this matter. Puyallup Tribe filed its petition to
intervene at the earliest possible moment upon learning that PSE has requested to fundamentally
change the structure of the transaction related to the Puyallup Tribe. Under PSE’s initial
application, the Asset Purchase Agreement required PSE to receive the consent of the Puyallup
Tribe to terminate the REA. See e.g., Docket UE-131099 Order 02 at § 63. Thus, under the
original transactional terms, the Puyallup Tribe could determine whether the sale complied with
controlling law and the Puyallup Tribe’s interests. Now, PSE’s amended application attempts to
remove the requirement. As a result, the Puyallup Tribe must appear before the ALJ to raise the
significant issues outlined above. The Puyallup Tribe submitted a petition to intervene eight
days after learning of PSE’s attempt to undermine the Puyallup Tribe’s rights. This eight day
period is reasonable and expedient considering the significant legal, contractual, and factual
issues at stake.

7. In response to PSE and Staff’s stated concerns, the Puyallup Tribe has now secured
counsel with UTC experience to ensure an efficient and orderly proceeding in accordance with

law and UTC’s procedural rules.

III. THE REPLY AND THE PUYALLUP TRIBE’S INTERVENTION WILL
ENSURE A LAWFUL REVIEW OF THE ISSUES RAISED BY PSE IN ITS
INITIAL APPLICATION AND ITS AMENDED APPLICATION.

8. Each issue raised in the Puyallup Tribe’s petition to intervene is directly related to the
issues raised by PSE in its initial application. The Puyallup Tribe only requests that the UTC
reach a decision based upon facts and reasoned analysis, as required by law, i.e., RCW 80.12.020

and Chapter 480-143 WAC.
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9. For these reasons, the Puyallup Tribe requests that the ALJ approve the Puyallup Tribe’s

motion to reply. Puyallup Tribe will submit a timelycﬁ@?»on receiving approval from the
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P. Stephgn DiJulio, WSBA #7139
Jeremy/Eckert, WSBA #42596
FOSTER PEPPER PLLC

11117Third Avenue, Suite 3400

Seattle, Washington 98101-3299
Telephone: (206) 447-6284

Facsimile: (206) 447-9700

Email: eckej@foster.com

Attorneys for Puyallup Tribe of Indians

MOTION TO REPLY-5 FOSTER PEPPER PLLC

1111 THIRD AVENUE, SUITE 3400
SEATTLE, WASHINGTON 98101-3299
PHONE (206) 447-4400 FAx (206) 447-9700

51385578.2




CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document upon the persons and

entities listed on the Service List below via electronic mail and by depositing a copy of said
document in the United States mail, addressed as shown on said Service List, with first class
postage prepaid in accordance with the provisions of WAC 480-07-150.

For PSE:

Sheree Carson

Donna Barnett

Jason Kuzma,

Perkins Coie LLP

10885 NE Fourth Street, Suite 700
Bellevue, WA 98004-5579
scarson(@perkinscoie.com
dbarnett@perkinscoie.com
ikuzma@perkinscoie.com
psedrs@perkinscoie.com

For Public Counsel:
Simon J. ffitch

Lisa Gafken

Public Counsel Selection
Office of Attorney General
800 Fifth Avenue, Suite 2000
Seattle, WA 98104-3188
simonf@atg.wa.gov
lisag@atg. wa.gov
stefaniej(@atg.wa.gov
carol.baker@ate . wa.gov

Katherine Barnard

Puget Sound Energy, Inc.
PO Box 97034

Bellevue, WA 98009-9734

For ICNU:

Melinda Davison

Joshua D. Weber

Jesse E. Cowell

Davison Van Cleve

333 SW Taylor, Suite 400
Portland, OR 97204
mjd@dvclaw.com
jec@dvclaw.com

idw(mdvlaw.com

Bradley G. Mullins
brmullins@mwanalytics.com

Kenneth Johnson

Director, Rates & Regulatory Affairs
Puget Sound Energy, Inc.

PO Box 97034

Bellevue, WA 98009-9734
ken.s.johnson@pse.com

For Electron Hydro:
Electron Hydro, LLC

3633 Alderwood Avenue
Bellingham, WA 98225-1107
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For PGE:

Portland General Electric
121 SW Salmon Street
Portland, OR 97204

For the Commission:

Donald T. Trotter

Steven W. Smith

Sally Brown

Office of the Attorney General
Utilities and Transportation Division
1400 S. Evergreen Park Drive SW
PO Box 40128

Olympia, WA 98504-0128
dtrotter@utc.wa.gov
ssmith@utc.wa.gov
sbrown(@utc.wa.gov

Katherine Barnard

Puget Sound Energy

P.O. Box 97034

Bellevue, WA 98009-9734

For the Puyallup Tribe:

Lisa A. Brautigam

Samuel J. Stiltner

Law Office

3009 E. Portland Ave.

Tacoma, WA 98404
Lisa.Brautigam(@puyalluptribe.com
Sam.Stiltner@puyallup.com

DATED this 2':! may of
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iﬂ ,{M , 2014 at Seattle, Washington.
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Erin E. Cline, Legal Assistant
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