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	PO Box 188
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larry.fulcher@weyerhaeuser.com

	April 10, 2009


Washington Utilities and Transportation Commission

1300 South Evergreen Park Drive S.W.

P.O. Box 47250

Olympia, Washington 98504-7250

RE: 
Solid Waste Definitions Rulemaking, WAC 480-70


Docket TG-080591

Subject: Written Comments to Proposed Changes

General Comments:

The UTC, in early 2006, had twice determined that Weyerhaeuser’s acceptance of construction, demolition, & land clearing (CDL) debris at our facilities and its ultimate use as an industrial waste stabilizer (IWS) within its limited purpose landfill was considered a commodity since it served a higher use or purpose.  In April 2007, the UTC sent out letters to private carriers reversing that decision based on the definition of solid waste found in RCW 70.95.030.  The position that UTC staff has taken has caused significant financial damages to Weyerhaeuser and a significant reduction in the quantity of IWS that is available to construct a more stable/free draining landfill.  In 2008, Weyerhaeuser’s Limited Purpose Landfill experienced a 72% reduction in the quantity of IWS received, when compared to 2007.  This impact is directly related to the UTC decision. 

Weyerhaeuser is understanding this determination has yet to be finalized by the Commission and is still within a litigation procedure.

Weyerhaeuser understands that the benefit we see from using this material may not meet the specific criteria of “recycling” but we believe it meets the intent and purpose of the word “use” as presented in RCW 81.77.

RCW 81.77 adopts the following definitions for the purpose of defining the type of “solid waste” collection that requires a certificate under the chapter:

(8) “Solid waste collection” does not include collecting or transporting recyclable materials from a drop-box or recycling buy-back center, or collecting or transporting recyclable materials by or on behalf of a commercial or industrial generator or recyclable materials to a recycler for use or reclamation.  Transportation of these materials is regulated under chapter 81.80 RCW.

(9) “Solid waste” means the same as defined under RCW 70.95.030, except for the purposes of this chapter solid waste does not include recyclable materials except for source separated recyclable materials collected from residences; and

With respect to “Solid waste collection” the material is received at our Materials Recovery Facility (MRF) and Landfill which is permitted through Cowlitz County Department of Building and Planning (Permit # 08-SW078) under WAC 173-350.  The MRF is the focal point on the plant site for recycling and sorting of materials.  This includes metal, paper, wood, film plastics, carpet padding...  Residuals and other structural materials are used as an industrial waste stabilizer (IWS) within the landfill as required by our landfill design engineer (design engineer comments in separate attachments).

With respect to “Solid waste” that requires a certificate to haul, it is our understanding that the materials receive are not source separated recyclable materials collected from a residence, therefore for the purposes of transportation rule they are not characterized as a solid waste.

The current WAC language recognizes the use of ADC within a landfill as a beneficial use, therefore transportation is not regulated under 81.77 and accurately reflects the intention of the language adopted by our legislators.  

There is no difference between our use of the IWS material (for structural stability and drainage) than that of ADC or even chipped tires.  Chipped tires are used to create drainage pathways for leachate to the leachate collection layer.  The chipped tires ultimate fate is an engineered component of the landfill.  They serve a beneficial use, no different than IWS or ADC.  Another example is the use of concrete and asphalt rubble as a rock replacement.  This rubble is stockpiled and utilized as road bed sub-grade when landfill roads are extended.  Without this material, we would need to extract virgin rock from one of our pits or purchase pit run to fill the need.  The transportation of the chipped tires is not regulated by the UTC, nor should other materials that serve a beneficial need within a landfill.

Does the UTC plan to regulate pit run rock and chipped tires under RCW 81.77 because their ultimate fate is in a landfill to fulfill an operational need?  

RCW 81.77 identifies no other criteria for determining regulatory transportation requirements.  Clearly, our use of this material is not within the jurisdiction of the commission and should remain so.

Specific Comments to proposed changes:
Determination of authority to transport specific commodities or provide specific services

1) Solid waste collection requires certificate 

Any person engaged in the collection and transportation of solid waste must hold a solid waste collection certificate issued by the commission (Chapter 81.77.040 RCW).

a) Engaged in the collection and transportation of solid waste means:

i) Collecting solid waste from residential, commercial, or industrial customers and transporting it, using a motor vehicle, for disposal, over the highways of the state of Washington, for compensation. 

ii) Collecting source-separated recyclables from residences and transporting it, using a motor vehicle over the highways of the state of Washington, for compensation (Chapter 81.77.010 RCW).

2) Private carriage of solid waste collection or solid waste collection under a local government contract does not require a solid waste collection certificate.
The following do not need a solid waste collection certificate:

a) A business, such as a landscaping, cleanup, site restoration, or wood chipping business, that, in its own vehicles, transports solid waste as an incidental part of its established business, owned or operated in good faith (RCW 81.77.010 Private Carriers).
Comment: 

The terms “clean up” and “site restoration” are open to interpretation.  If this section is meant to include construction, demolition, & land clearing (CDL) and site remediation, then it should state it in those terms.  The intent would then be clear.

If the intent is to include CDL and site remediation then the update needs to include a provision that demolition and site remediation contractors may hire non-certificated haulers to satisfy their transport needs, as long as they do not transport solid waste to a disposal site on more than an occasional basis, or if they hold themselves out to the public as providing solid waste collection service.  

Realistically, CDL and site remediation contractors may have their own trucks, but not enough to satisfy the transportation needs required in large projects.  They routinely subcontract to other companies for trucks and trailers, end dumps, live bottoms, truck and transfers, chip trailers… to match the hauling capacity and right equipment necessary to manage a cost effective project.  The sub contracted companies core business is typically hauling rock, dirt, asphalt, wood chunks…

Certificated haulers have commitments to their core business.  Their fleet size is based on their business needs.  They generally would not have the capacity or right equipment to meet the demands of large demolition and remediation projects.  It could be argued that certificated haulers could subcontract to these same haulers to meet the conditions of the proposed changes but that is contrary to the spirit of a free market.  The CDL and site remediation projects would be subject to the mark up necessary for the certificated haulers to manage the haul portion of the project.  The projects would also be potentially impacted by tip fee restrictions because certificated haulers most likely would direct those materials to the landfill or transfer station with which they are most closely associated.  This again is contrary to the spirit of a free market.

Reasoning:

· Certificated haulers vehicles are committed to their core business.  They would not have assets (trucks) sitting idle and available for these large projects.

· Certificated haulers will not have the correct equipment to handle large projects.  Example: CDL trailers will not work for remediation projects, drop box trucks will not carry the necessary pay loads to make it cost effective.

· Sub contracted haulers can be more cost effective and are readily available.  Hauling CDL and remediation soils is not their primary business so it is in their best interest to keep their trucks working during the slow season.  They are more likely to propose a cost effective haul rate.

· If certificated haulers did the sub contracting, there would be mark up to handle their management of the trucking.

· Certificated haulers have a financial incentive to use the landfill or transfer station with which they are most closely associated, reducing the projects ability to find a more cost effective recycling or disposal outlet.

· CDL recycling options are evolving.  It is in every ones best interest to recycle, so if recycling of a CDL project is more cost effective, the project should be able to sub contract directly with haulers and determine the most cost effective method of handling of the material.  Certificated haulers tend to lean heavy on the disposal side because it is easy and it provides revenue.

Recommendation to 2) a), Change the wording to read:
A business, such as landscaping contractor, construction/demolition/land clearing (CDL) contractor, site remediation contractor, general contractors, or wood chipping business, that, in its own vehicles or in vehicles that transports solid waste as an incidental part of its established business, owned or operated in good faith (RCW 81.77.010 Private Carriers).

b) Companies providing solid waste collection services under contract with a city or town (RCW 81.77.020).

c) Companies collecting source-separated recyclable materials from residences under contract with a county (RCW 36.58.041 (1-2)).

3) Commercial recycling collection requires a motor carrier permit 
Any person engaged in the collection and transportation of commercial or industrial recyclable materials for compensation over the highways of the state of Washington must hold a motor carrier permit issued by the commission pursuant to Chapter 81.80 RCW.

a) Motor carriers may collect and transport recyclable materials from a drop box, recycling buy-back center, or for commercial or industrial generators. 
b) Motor carriers may not collect and transport recyclable materials that contain solid waste.
Comment:

It is not realistic to expect recyclable materials to be completely free of solid waste.  There will always be some chance of contamination, some amount of solid waste, regardless of the source controls in place at the facility generating the recyclable materials.

The language, as drafted, creates a liability for any transporter of recyclable material.  Contamination of a source separated recycled commercial stream is always a challenge so requiring a perfectly clean load is impossible.

Recommendation to 3) b), Change wording to read:

Motor carriers may not collect and transport recyclable materials that contain more than incidental amounts of solid waste.

c) Transportation of recyclable materials must be for recycling, reprocessing, reclamation or for a process that extracts or modifies the commodity for reuse.

d) Transportation of recyclable materials must not be to a transfer station, landfill, or other disposal facility for disposal. 

e) Transporters of commercial and industrial recyclable materials must also register with the Department of Ecology as a “transporter.”

4) Uses that are not “for disposal.” 
The following uses of commercial or industrial byproducts are not “for disposal” within the meaning of subsection 3(d) and do not require a solid waste collection certificate of convenience and necessity from the commission:

a) Any use that is identified for a recyclable material listed in a county’s local comprehensive solid waste plan and related implementation ordinances (Chapter 81.77.030 RCW).

b) Animal feed or animal feed additives.

c) Producing energy from boiler fuel (hog fuel) or burning source-separated wood. 

d) Producing combustible gas for energy using a biodigester.

e) Land application to enrich soil, or for composting to allow organic materials to decay to amend soil that is beneficial to plants. 


Comment:

There is no significant difference between the operational benefit of utilizing ADC or IWS.  Similarly, there is no difference in the operational benefits of how chipped tires are utilized to promote drainage within a landfill.  The transportation of ADC and chipped tires are both regulated by RCW 81.80.

An additional argument is that any structural material (IWS or CDL) should not be regulated by 81.77, especially in regards to asphalt and concrete rubble.  These materials are utilized as road bed sub grades within the fill as roads are extended.  Without these materials, virgin pit run rock would need to be used to fill the need.

These materials (ADC and IWS) fulfill a beneficial need and there is no good argument that they should be separated.
Recommendation:
Include both ADC and IWS in “Uses that are not for disposal”.
Change wording to read in 4) f): “Use for daily landfill cover, alternative daily landfill cover, or as an industrial waste stabilizer.

5) Uses that are “for disposal.” 
The following uses of commercial and industrial byproducts are “for disposal” and therefore the transportation of materials for these purposes requires a solid waste collection certificate from the commission:

a) Placement in a landfill, even if the landfill operator captures methane gas from the landfill for energy or uses the solid waste to meet structural or drainage requirements.
b) Incineration at a disposal facility that does not produce energy.


Comment:

The decision on how to classify Alternative Daily Cover (ADC) needs to be consistent with the decision on Industrial Waste Stabilizer (IWS).  Both fulfill a beneficial need and there is no good argument that they should be separated.  In addition, this wording would require that chipped tires for drainage pathways or virgin rock (or concrete & asphalt rubble) for road bed sub grades be considered “for disposal” and regulated under RCW 81.77.
Recommendation:
Include both ADC and IWS in “Uses that are not for disposal”.

Change 5) a) to read: “Placement in a landfill, even if the landfill operator captures methane gas from the landfill for energy.”

6) Transporting recyclable materials to a sorting facility
Unless the following conditions are met, a motor carrier transporting mixed recyclable materials to a sorting facility must have a solid waste certificate issued by the commission:

a) Any residual left over after sorting out material for non-disposal purposes must be transported from the sorting facility to a disposal site by a certificated solid waste collection company or by a municipality that provides solid waste collection service itself or by contract.
Comment:

The emergence of private CDL recycling MRF’s is an evolving industry in tough economic times.  Their intentions are focused in the right direction, to build an industry in which recyclable materials are diverted from landfills and directed to a higher and beneficial use.  But to be successful, they also must have cost effective options available.  Requiring the use of certificated solid waste transportation on the residual end of these facilities is likely to increase their costs and adversely affect their chances to succeed.
Recommendation:

Strike 6) a) from the section.  
Allow the facility to competitively bid from transportation and disposal options.

b) The motor carrier holds itself out as a transporter of recyclable or reusable materials and not as a solid waste collection service.

c) The motor carrier requires its customer (shipper) to keep the recyclable or reusable materials separate from commercial or industrial byproducts that are to be disposed. Additionally, if the shipper does not use a certificated solid waste company or a municipality, the motor carrier must demonstrate to the commission that the shipper transports its own solid waste for disposal. 

If the rule change is adopted as written, it will cause delays and cost increases in sizeable demolition and site remediation projects because contractors will need to rely on certificated haulers to coordinate transportation.  Given that, contractors will respond by conducting business as usual.  The WUTC does not have the staff to manage this enforcement.

Summary of Key Points:

· Maintain the ability of common carriers to continue to haul solid waste on an occasional basis and as long as they don’t hold themselves out to the public as a transporter of solid waste (same language as existing WAC 480-70-016(1)).
· Eliminate 6) a), providing the opportunity for CDL sorting facilities to competitively bid their transportation and disposal options.

· Classify ADC and IWS as “not for disposal”.
· Define Industrial Waste Stabilizer (IWS) in the regulations.
Sincerely,

Larry Fulcher

Weyerhaeuser NR Company
Materials Recovery Facility and Landfill Manager

Longview, Washington

360-578-4435
f) Use for daily landfill cover or alternative daily cover.


	NOTE: The commission seeks comment on whether use of waste material as alternative daily cover (ADC) or landfill daily cover should be classified as “recycling/reuse.” Please provide your reasoning.





If you assert that ADC should be classified as “recycling/reuse” please answer the following:





Given that both solid waste and ADC materials are transported to landfills, how could commission inspectors determine whether shipments will be used as ADC or for disposal?











 








c)  Use for daily landfill cover or alternative daily cover. 


NOTE: As indicated above, the commission seeks comment on whether ADC should be listed here as a type of “disposal,” or above as “recycling/reuse.” Please provide your reasoning.
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