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INTRODUCTION.

Eschelon Telecom of Washington, Inc. (Eschelon) files these commentsin
support of the Recommended Decision to Grant Petition, issued by Administrative Law
Judge Theodora M. Mace on January 9, 2004. Eschdonisin full agreement with, and
urges the Washington Utilities and Transportation Commission (Commission) to adopt,
the Recommended Decision.

The Recommended Decison fully and accuratey summarizes the facts, the
arguments and the law regarding this matter and is fully supported by the facts and the
law. 1tisaso congstent with the decison of the Minnesota Public Utilities Commission
on this same dispute in the sate of Minnesota. The Minnesota Commission ruled that

Eschelon was entitled to the McLeod rate from the date of Eschelon's initial request.

! The remedy ordered by the Minnesota Commission differed slightly from the Recommended Decision in
that the Minnesota Commission found that Eschelon was entitled to the McLeod rate from the date of
Eschelon's request, October 29, 2002, rather than from the effective date provided for in the McLeod
agreement, September 20, 2002.



See, Order Permitting Opt-In and Requiring Refund, Minnesota Public Utilities
Commission, December 1, 2003, a copy of which is attached.

For the reasons stated in the Recommended Decision, as supported by the facts
and the law, the Commission should affirm and adopt the Recommended Decision.
Eschelon incorporates by reference the briefsit filed in this matter.

. ESCHELON ISENTITLED TO THE SAME RATESASMCLEOD FOR
THE SAME PERIOD OF TIME ASMCLEQOD.

Eschelon filed its Petition in this maiter in order to obtain the same

rate for awholesale service caled UNE-Star that is being paid by McLeodUSA
(McLeod), acompetitor. A primary method for rectifying discriminatory rates under the
Act isthe ahility to "pick and choose" terms from another interconnection agreement
pursuant to section 252(i). This Commission has recognized thisright inits I nterpretive
and Policy Statement on Section 252(i), in Docket No. UT-990355.

On October 29, 2002, Eschelon made such an opt-in request to Qwest to obtain
the same rate for UNE-Star as McLeod for the same time period that it was available to
M cL eod- - September 20, 2002 to December 31, 2003. That request was not granted by
Qwest. After severa attempts to obtain the requested rates Eschelon then filed this
matter in order to require Qwest to honor the opt-in request.? This matter was properly
brought before the Commission. The FCC has made it clear that it isthe Sate
commissions that should examine the issue of opt-in requests under Section 252(i) of the
Actinthefirg ingtance. In re Implementation of the Local Competition Provisionsin the
Telecommunications Act of 1996, 11 FCC Rcd 15499 (1996) (First Report and Order),

11321.

2 The same action has been filed in three other states: Minnesota, Colorado and Arizona.
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Asindicated by the Administrative Law Judge (ALJ), Qwest and Eschelon agreed
on September 27, 2003 to an amendment that incorporated the McLeod rate and the
expiration date for that rate.® Thus as stated by the ALJ and by Qwest*, the only issue
remaning to be resolved isthe initia date on which Eschelon is entitled to the McLeod
rate. Qwest arguesthat Eschelon is entitled to no more than what is provided in that
amendment. The Adminidrative Law Judge correctly found, based upon the facts and
the law, that Eschelon is entitled to that rate for the same time period as McLeod.

There are some key conclusions that form the basis for that recommendation. For
example, the ALJfound that Eschelon made a proper opt-in request in October of 2002
and that that request specified the terms that Eschelon was opting into which included the
effective date of the rate, September 20, 2002, and the expiration date of that rate,
December 31, 2003. The record shows that Qwest refused to honor this request, inssted
that onerous and unrelated terms were a pre-condition to the opt-in and claimed that
negotiations were necessary. Eschelon repeated its request and Qwest repested its
conditions and its request for negotiations. Qwest has argued, in effect, that Eschelon's
opt-in rights should only be recognized once Eschelon agreed to negotiate an amendment
with Qwest. The ALJ correctly concluded that Eschelon's dleged failure to negotiate is
not avalid reason to deny its opt-in request because there is no obligation to negotiate
when seeking opt-in rights, citing the Commission's Interpretive and Policy Statement.
Recommended Decision, 1 32.

Therefore, the ALJ concluded that accepting the Qwest argument as to the need to
negotiate an opt-in and the resultant delay of the effective date of the rate opted into

would contradict the purpose of section 252(i) whichisto alow CLECsto obtain

3 The Parties agreed that this amendment would not be deemed an admission by either party about
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favorable terms from other agreements without lengthly negotiation and deay. The ALJ
found that Qwest's claim that the UNE- Star service provided to McLeod and Eschelon
arenot the sameis disingenuous® and that Quest was engaging in purposeful delay in
ingsting upon unrelated terms and requiring negotiations as a prerequisite to honoring the
opt-in request.®

These findings emphasi ze the reason that Eschelon's request must be honored for
the full time period in question. Asthe ALJ put it, "accepting Qwest's recommendation
would contradict the purpose of section 252(i), which isto alow CLECsto obtain
favorable connection terms without the need for lengthy negotiation and delay."”

Based upon dl of the facts and the rlevant law, the ALJ correctly found that
Eschelon is entitled to the McLeod rate for the same time period as McLeod, Starting on
September 20, 2002, since that was a specific term of the McLeod agreement that was
explicitly tied to the rate®
1. THE COMMISSION HASTHE AUTHORITY TO ORDER QWEST TO

PROVIDE THE MCLEOD RATE FOR THE TIME PERIOD

REQUESTED.

Contrary to the dlaims of Qwest, the ALJ concluded that the Commission hasthe
authority to enforce a pick and choose request and therefore has the authority to order
Qwest to refund the difference between the two rates from September 20, 2002 to the

effective date of the recent amendment. The Commisson has the authority to make

determinations about opt-in requests and to order the relief necessary to enforce opt-in

Eschelon'sremaining claim in this case.

* Qwest Initial Brief, Nov. 21, 2003, p.2.

> Recommended Decision, { 31.

® Recommended Decision, 1 32.

" Recommended Decision, 1 33, citing 47 CFR 51.809.

8 Eschelon concedes that the effective rate for the period in question would be the same rate as provided in
the recent amendment-$21.51, consisting of the $21.16 McL eod rate and the $0.35 rate additive due to the
AIN amendment.
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rights under section 252(i). Under Qwest's argument, even if the Commission found that
Eschelon made a proper opt-in request and that Qwest was unjustified in refusing to
honor it, the Commission could do nothing about it. Asthe ALJ sated, if the
Commisson islimited to only granting opt-in requests related to future time periods,
Qwest and other ILECswould have every incentive to deny such requests and fight such
requests as long as possible. The purposeful delay that the ALJ found that Qwest
engaged in here would be rewarded under such an interpretation, while Eschelon would
be punished for Qwest'sddlay. That is neither the intent nor the effect of the Act, nor of
date satutes.

The Commission has the authority to enforce the Act including the authority to
enforce opt-in requests. An order that Eschelon is entitled to the McLeod rate for the
period of September 20, 2002 to December 31, 2003, pursuant to a request under section
252(i) and the parties interconnection agreement, and that Qwest must charge thet rate to
Eschelon for that period iswdll within the Commisson's authority under the Act. This
claim was brought well within the appropriate limitations for Eschelon's clam under the
interconnection agreement.. RCW 80.04.220 aso provides the Commission with the
authority to award reparations.

Given the concluson that Eschelon is entitled to the rate for the period of time
requested, it would be the case that Qwest will have overcharged Eschelon for that
period, by charging it more than the lawful rate under the Act. The Commission clearly
has the authority to order arefund of overcharges. See, Hopkins, Inc. v. GTE Northwest,
Inc., 947 P.2d 1220, 1225 (WA 1997), (" Although the WUTC cannot award "damages’

per s, it isalowed to order refunds of overcharges.”).



Therefore, under both the Act and state law the Commission can grant the relief
requested by Eschelon and recommended in the Recommended Decison To Grant
Petition.

CONCLUSION.

For the reasons stated herein, in previous filings and in the Recommended
Decision, the Commission should order Qwest to honor Eschelon's October 29, 2002 opt-
in request, find that Eschelon is entitled to the same rate as McLeod (plus $0.35) for the
period of September 20,2002 to December 31, 2003, and order Qwest to implement that

rate and refund to Eschelon the difference between the two rates for that period.

Respectfully submitted,
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