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POWER PURCHASE AGREEMENT 

This POWER PURCHASE AGREEMENT (this “Agreement”), dated as of 
December 7, 2009, is entered into between Avista Turbine Power, Inc., a Washington 
corporation (“Seller”) and Avista Corporation, a Washington corporation (“Purchaser”) (each, a 
“Party” and collectively, the “Parties”). 

RECITALS 

A. Seller (as successor in interest to the purchaser’s interest therein) and 
Rathdrum Power, LLC , a Delaware limited liability company (“Generator”), are parties to that 
certain Power Purchase Agreement dated as of December 10, 1998, as amended by that certain 
Assignment and Assumption Agreement, dated June 11, 1999, by that certain First Amendment 
to Power Purchase Agreement, dated June 23, 1999, by that certain Second Amendment to the 
Power Purchase Agreement, dated December 28, 1999, by that certain Third Amendment to the 
Power Purchase Agreement, dated March 2, 2001, and by that certain Fourth Amendment to the 
Power Purchase Agreement, dated October 9, 2001 (as may be further amended, modified or 
supplemented from time to time, the “RP-ATP PPA”). 

B. Pursuant to the terms of the RP-ATP PPA, Seller has rights to the 
electrical capacity and energy from a facility that Generator owns, operates and maintains, 
located in Rathdrum, Idaho. 

C. Commencing at 0000 (Pacific Prevailing Time) on January 1, 2010 (the 
“Commencement Date”), Seller wishes to transfer, deliver and sell to Purchaser, and Purchaser 
wishes to accept, purchase and take from Seller, all electrical capacity and energy available from 
Generator’s facility pursuant to the terms of the RP-ATP PPA, and Seller shall designate 
Purchaser as the control center for the dispatch of Generator’s facility, on and subject to the 
terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
set forth in this Agreement, and for other good and valuable consideration, the receipt and 
adequacy of which is acknowledged, the Parties hereby agree as follows: 

AGREEMENT 

SECTION I. 
 

DEFINITIONS 

Section 1.1 Defined Terms.  Unless otherwise defined herein or in any exhibit, 
schedule or appendix hereto, the following terms, when used herein or in any exhibit, schedule 
or appendix hereto shall have the meanings set forth below. 

“Actual Conditions” means the actual ambient conditions as measured at the 
Facility at a given time.  Actual Conditions shall include measurements of temperature, 
barometric pressure and relative humidity.  The point at which Actual Conditions are determined 
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shall not be changed during Dispatch of the Inlet Fogger and in any event shall be measured so 
as to exclude the effect of the operation of the Inlet Fogger. 

“Actual Standard Capacity” means the Contract Standard Capacity as adjusted to 
Actual Conditions and degradation in accordance with Appendix A to the RP-ATP PPA. 

“Actual Supplemental Capacity” means the Contract Supplemental Capacity as 
adjusted to Actual Conditions and degradation in accordance with Appendix A to the RP-ATP 
PPA. 

“Actual Total Capacity” means the sum of the Actual Standard Capacity and the 
Actual Supplemental Capacity. 

“Agreement” means this Power Purchase Agreement and the Appendices hereto, 
which are hereby incorporated herein by reference. 

 “Appendix” means an appendix attached to this Agreement. 

“Availability Adjustment Factor” or “AAF” means the actual availability factor 
calculated Monthly in accordance with the RP-ATP PPA. 

“Billing Period” means each Month used for billing purposes pursuant to Section 
XIII. 

“BTU” means British Thermal Units (HHV). 

“Business Day” means any Day except Saturday, Sunday or a day that is 
authorized as a holiday by banks in New York, New York. 

“Canadian Dollars” means the lawful currency of the Dominion of Canada. 

“Capacity Payment” means, for each Billing Period, the payment to be made by 
Purchaser to Seller for the Contract Total Capacity available to Purchaser or for Replacement 
Capacity during such Billing Period, in accordance with Section 10.1. 

“Change-in-Law” has the meaning given to that term in the RP-ATP PPA. 

“Change-in-Law Taxes” has the meaning given to that term in the RP-ATP PPA. 

“Claims” means any claims, judgments, losses, liabilities, costs, expenses 
(including reasonable attorneys’ fees) and damages of any nature whatsoever (except workers’ 
compensation claims) in relation to personal injury, death or property damage incurred or made 
by third parties. 

“Commencement Date” means 0000 (Pacific Prevailing Time) on January 1, 
2010. 
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“Commercially Reasonable” or “Commercially Reasonable Efforts” means, with 
respect to any purchase or sale or other action required to be made, attempted or taken by a Party 
under this Agreement, the level of effort in light of the facts known to such Party at the time a 
decision is made that: (i) can reasonably be expected to accomplish the desired action at a 
reasonable cost; (ii) is consistent with Prudent Industry Practices; and (iii) takes into 
consideration, among other things, the amount of notice of the need to take such action, the 
duration and type of the purchase or sale or other action and the competitive environment in 
which such purchase or sale or other action occurs. 

“Committed Standard Capacity” means a capacity of 261 MW. 

“Contest” means, with respect to any Person, a contest of (a) any Governmental 
Approval or any act or omission by Governmental Agencies or (b) the amount or validity of any 
claim pursued by or against such Person in good faith and by appropriate legal, administrative or 
other proceedings diligently conducted so long as: (i) appropriate notations are included in the 
Parties’ financial statements regarding possible liabilities in accordance with GAAP, (ii) neither 
Party could reasonably be expected to incur criminal or civil liability with respect thereto and 
(iii) during the period of such contest the enforcement of such claim is effectively stayed.  

“Contract Conditions” means ambient conditions of 49 degrees Fahrenheit, 702.3 
millimeters of Hg and 60 % relative humidity. 

“Contract Energy Costs” has the meaning assigned to such term in Appendix E to 
the RP-ATP PPA. 

“Contract Standard Capacity” means the capacity of the Facility, without duct-
firing or electric generation capacity provided by the Inlet Fogger operation, as determined and 
adjusted to Contract Conditions and degradation in accordance with Appendix A to the RP-ATP 
PPA. 

“Contract Supplemental Capacity” means the incremental capacity of the Facility 
with duct firing as determined and adjusted to Contract Conditions and degradation in 
accordance with Appendix A to the RP-ATP PPA. 

“Contract Total Capacity” means the sum of the Contract Standard Capacity and 
the Contract Supplemental Capacity. 

“Contract Year” means, initially, the period commencing on the Commencement 
Date and ending on October 31, 2010, and, subsequently, each 12-Month period thereafter. 

“Control Center” means the generation control center of Purchaser, its Affiliates 
or any other Person (including Transmission System Operator), as may be designated in writing 
by Purchaser from time to time as being the primary control center for the Dispatch of the 
Facility; provided that such designation shall be reasonably acceptable to Seller. 

“Day” means the 24-hour period beginning and ending at 12:00 midnight (Pacific 
Prevailing Time). 



   

4 
 

“Default Rate” has the meaning assigned to such term in Section 13.5. 

“Delivered Cost of Fuel” means (a) all costs (including pipeline losses) incurred 
by Purchaser to cause gas to be delivered to the Fuel Metering Points when gas has been 
scheduled for delivery to the Fuel Metering Points, or (b) if no gas has been scheduled for 
delivery to the Fuel Metering Points, the Gas Index.   

“Delivery Excuse” has the meaning assigned to such term in Section 17.4(a). 

“Design Limits” means the parameters set forth on Appendix C to the RP-ATP 
PPA. 

“Dispatch” means the right of Purchaser or the Control Center on behalf of 
Purchaser to schedule the delivery of Net Electrical Output of the Facility in accordance with 
this Agreement and the RP-ATP PPA.  Any form of the term Dispatch (e.g., “Dispatched” or 
“Dispatching”) shall refer to the exercise of such right by Purchaser. 

“Dollars” or “$” means the lawful currency of the United States of America. 

“Early Termination Date” has the meaning assigned to such term in Section 18.2. 

“Effective Date” means 0000 hours (Pacific Prevailing Time) on January 1, 2010. 

“Electricity Metering Points” has the meaning assigned to such term in Section 
9.1(a). 

“Electricity Meters” has the meaning assigned to such term in paragraph 1(a) of 
Appendix B to the RP-ATP PPA. 

“Emergency Condition” means a condition or situation that presents an imminent 
physical threat of danger to life, health or property, or a similarly described condition or situation 
however defined under the Interconnection Contract or any agreement entered into with a 
Transmission Service Provider with respect to the transmission of the Net Electrical Output of 
the Facility. 

“Energy Payment” means, for each Billing Period, the payment to be made by 
Purchaser to Seller for the Net Electrical Output or Replacement Energy during such Billing 
Period, in accordance with Section 10.2. 

“Equivalent Forced Outage Hours” means for any Month, the sum of the Forced 
Outage Hours for such Month. 

“Expected Economic Dispatch Schedule” has the meaning assigned to such term 
in Appendix E to the RP-ATP PPA. 

“Extended Outage Period” has the meaning assigned to such term in paragraph 2 
of Appendix E RP-ATP PPA. 
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“Extended Term” has the meaning assigned to such term in Section 2.2. 

“Extension Request” has the meaning assigned to such term in Section 2.2. 

“Facility” means the natural gas fueled electrical generation plant consisting of a 
combined cycle unit located in Rathdrum, Idaho, together with all other equipment necessary for 
the generation and transmission of Net Electrical Output to the Interconnection Point including 
any additions or replacements thereof, constructed, supplied or delivered at the Facility Site. 

“Facility Site” means the parcel of land upon which the Facility is located, in 
Rathdrum, Idaho. 

“FERC” means the Federal Energy Regulatory Commission or its successor. 

“Financing Documents” means any document relating to the financing or 
refinancing of the acquisition, development, construction, ownership, operation, maintenance or 
leasing of the Facility. 

“Financing Parties” means institutions (including any trustee or agent on behalf of 
such institutions) providing debt financing or refinancing to Generator for the acquisition, 
development, construction, ownership, operation, maintenance or leasing of the Facility. 

“Fogger Payment” has the meaning given to such term in Section 10.5. 

“Force Majeure Event” means an event, condition or circumstance described in 
Section 17.1. 

“Forced Outage” means a reduction of, cessation in the delivery of, or inability to 
deliver, the Net Electrical Output Dispatched by Purchaser from the Facility that is not the result 
of (a) a Scheduled Maintenance Outage, (b) a Force Majeure Event, (c) a Delivery Excuse, (d) 
an Emergency Condition not principally caused by Generator or Seller or (e) operation outside of 
the deviation band limits for which operation Generator, in accordance with the RP-ATP PPA, 
elects to be responsible for the associated imbalance charge or penalty imposed under a tariff by 
Transmission Service Provider in accordance with Section 6.1(d); provided, that Maintenance 
Delays shall not in any event be deemed to be a Forced Outage; provided, further, that, for the 
purposes of this Agreement, a period of reduction of, cessation in the delivery of, or inability to 
deliver, Net Electrical Output Dispatched by Purchaser from the Facility shall not be deemed to 
be a Forced Outage if and to the extent Generator (or Seller at the election of Generator) 
provides Replacement Power during such period in accordance with Section 6.2.  Any reduction 
in operation, cessation in operation or inability to operate the Inlet Fogger shall not in any event 
be deemed a Forced Outage. 

“Forced Outage Hour” means any hour in which a Forced Outage occurs or is 
continuing.  In a Forced Outage Hour, if the Net Electrical Output delivered is greater than zero 
but less than the level of energy Dispatched, then such partial Forced Outage Hour shall be 
determined by the ratio of the Dispatched Facility output less the Net Electrical Output to the 
Dispatched Facility output. 
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“Fuel” means natural gas, which is the fuel used by the Facility, that meets the 
specifications for gas set forth by GTN for gas transported on the GTN Pipeline and that is  
delivered to Generator at a minimum temperature of 30 degrees Fahrenheit and a minimum 
pressure of 450 psig; notwithstanding anything to the contrary in this Agreement, in no event 
shall Non-Conforming Fuel be deemed to be Fuel hereunder.  

“Fuel Interconnection” means the Fuel metering and regulation station to be 
constructed and installed to interconnect the Facility to the GTN Pipeline, as more fully 
described in the GTN Interconnection Agreement. 

“Fuel Metering Points” means the location of Fuel Meters at or near the 
interconnection of the Facility to the GTN Pipeline. 

“Fuel Meters” has the meaning assigned to such term in paragraph 2(a) of 
Appendix B to the RP-ATP PPA. 

“GAAP” means generally accepted accounting principles as in effect from time to 
time in the United States. 

“Gas Index” means that index expressed in Canadian Dollars/gigajoule published 
as the “Daily Price Survey” in Gas Daily at AECO-C (midpoint), converted to $/MMBTU at 
1.0548 MMBTU/gigajoule and at the “Canadian Currency Settlement Rate” published in Gas 
Daily, plus all additional costs (including pipeline losses) determined pursuant to Purchaser’s gas 
transportation agreements or, if no such agreements are applicable, an appropriate basis 
differential as the Parties may agree from time to time, which would be incurred by Purchaser to 
deliver gas to the Fuel Metering Points.  Should the index specified herein be discontinued or no 
longer reflect the market price of gas delivered to the Facility, an index specified by the 
appropriate entity as the replacement index, if any, shall be used.  If no replacement index is 
specified, a new index which most accurately reflects changes for the applicable cost component 
shall be substituted by mutual agreement of the Parties.  If the basis of the calculation of the 
index specified herein is substantially modified, the index as modified may continue to be used 
or another index may be substituted by mutual agreement of the Parties. 

“Government Agency” means any federal, state, local, territorial or municipal 
government and any department, commission, board, bureau, agency, instrumentality, judicial or 
administrative body thereof having jurisdiction over the Facility, Generator, Purchaser or Seller, 
as the case may be.  For the avoidance of doubt, NERC and WECC shall be considered 
Governmental Agencies within the means of this Agreement. 

“Governmental Approval” means any authorization, consent, approval, license, 
ruling, permit, exemption, variance, order, judgment, decree, declarations of or regulation by any 
Government Agency relating to the acquisition, development, ownership, leasing, occupation, 
construction, start-up, testing, operation or maintenance of the Facility or to the execution, 
delivery or performance of this Agreement. 

“GTN” means TransCanada Corporation operator of the GTN Pipeline, successor 
to Gas Transmission Northwest Corporation, which in turn was successor to PG&E Gas 
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Transmission, Northwest Corporation, and as appropriate successor operators of the GTN 
Pipeline. 

“GTN Interconnection Agreement” has the meaning given to the term “PGT 
Interconnection Agreement” in the RP-ATP PPA. 

“GTN Pipeline” means the facilities of GTN to be used by the Purchaser for the 
delivery of Fuel as required by this Agreement. 

“Guaranteed Heat Rate” means the Guaranteed Heat Rate as determined in 
accordance with Appendix F to the RP-ATP PPA. 

“Initial Outage Period” has the meaning assigned to such term in paragraph 2 of 
Appendix E to the RP-ATP PPA. 

“Initial Term” has the meaning assigned to such term in Section 2.1. 

“Inlet Fogger” means the combustion turbine inlet fogging system installed at the 
Facility. 

“Inlet Fogger Variable Charge” means the Inlet Fogger Variable Charge in the 
RP-ATP PPA.   

“Interconnection Agreement” has the meaning given to such term in the RP-ATP-
PPA. 

“Interconnection Facilities” means the interconnection facilities that shall connect 
the Facility with the TSP System, as more fully described in the Interconnection Agreement. 

“Interconnection Point” means the physical point at which the Facility is 
connected with the TSP System, as more fully described in the Interconnection Agreement, or 
such other point as the Parties may agree. 

“KW” means kilowatt. 

“KWh” means kilowatt-hour. 

“Law” means any statute, law, rule or regulation or any judicial or administrative 
interpretation thereof having the effect of the foregoing imposed by a Government Agency, 
whether in effect now or at any time in the future.  For the avoidance of doubt, reliability 
standards issued by NERC and/or WECC shall be considered within the meaning of the term 
Law. 

“Lien” shall mean, with respect to any property of any Person, any mortgage, lien, 
pledge, charge, lease, easement, servitude, right of others or security interest or encumbrance of 
any kind in respect of such property of such Person. 
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“Maintenance Delay” shall have the meaning assigned to such term in Section 5.2 
of the RP-ATP PPA. 

“Minimum Load” means 70% of the Actual Standard Capacity. 

“MMBTU” means million BTU. 

“Month” means a calendar month. 

“MW” means megawatt. 

“MWh” means megawatt-hour. 

“NERC” means the North American Electric Reliability Corporation or its 
successor. 

“Net Electrical Output” means for any period, the electric energy output as 
measured in KWhs at the Electricity Metering Points of the Facility during such period, 
including all electric energy output provided by the Inlet Fogger operation. 

“Non-Conforming Fuel” means any fuel delivered to the Facility that does not 
meet the specifications for Fuel. 

“Non-Conforming Power” has the meaning assigned to such term in Section 4.4. 

“Off Peak Hour” means any hour that is not a Peak Hour. 

“Operating Procedures” shall have the meaning given such term in Section 5.5. 

“Pacific Prevailing Time” means Pacific Daylight Saving Time when such time is 
applicable in Rathdrum, Idaho and otherwise means Pacific Standard Time. 

 “Peak Hours” means the 16 clock hours beginning at 6:00 a.m. and ending at 
10:00 p.m. (Pacific Prevailing Time) of each Day. 

“Peak Period” means the Months of January, February, March, April, July, 
August, September, October, November and December. 

“Person” means any individual, corporation, partnership, limited liability 
company, joint venture, trust, unincorporated organization or Government Agency or any 
business entity whose existence may be authorized by a Governmental Agency. 

“Prudent Industry Practices” means any of the practices, methods, standards and 
acts (including, but not limited to, the practices, methods and acts engaged in or approved by a 
significant portion of the electric power generation industry in the United States) that, at a 
particular time, in the exercise of reasonable judgment in light of the facts known or that should 
reasonably have been known at the time a decision was made, could have been expected to 
accomplish the desired result consistent with good business practices, reliability, economy, 
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safety and expedition, and which practices, methods, standards and acts generally conform to 
operation and maintenance standards recommended by the Facility’s equipment suppliers and 
manufacturers, the Design Limits and applicable Governmental Approvals and Law. 

“Related Agreements” has the meaning given to such term in the RP-ATP PPA. 

“Replacement Capacity” means electric generation capacity provided to 
Purchaser from sources other than the Facility in accordance with the requirements of Appendix 
E to the RP-ATP PPA. 

“Replacement Energy” means electric energy provided to Purchaser from sources 
other than the Facility in accordance with the requirements of Appendix E to the RP-ATP PPA. 

“Replacement Power” means either or both of Replacement Capacity and 
Replacement Energy. 

“Replacement Power Arrangements” means any arrangement made with any 
Person for the supply, transmission or delivery of Replacement Power in accordance with the 
requirements of Appendix E to the RP-ATP PPA. 

“Replacement Power Cost” has the meaning given such term in Appendix E to the 
RP-ATP PPA. 

“Replacement Power Delivery Point” means either the Interconnection Point or 
one or more points for the receipt of Replacement Power designated by Purchaser in writing and 
accepted by Seller in accordance with Appendix E to the RP-ATP PPA. 

“Replacement Power Outage” has the meaning assigned to such term in paragraph 
2 of Appendix E to the RP-ATP PPA. 

“RP-ATP PPA” has the meaning given to such term in Recital A of this 
Agreement. 

“Scheduled Maintenance Outage” means a time period during which the Facility 
is shut down or its output reduced for Facility maintenance in accordance with Section 5.2 of the 
RP-ATP PPA. 

“Standard Capacity Test” has the meaning assigned to such term in Appendix A 
to the RP-ATP PPA. 

“Start” means the ignition of the Facility pursuant to a Dispatch order and the 
steady-state operation of the Facility at a level providing at least 80% of the KWs that would 
have been delivered pursuant to full compliance with such Dispatch order (unless delivery of Net 
Electrical Output is delayed, terminated or reduced by Purchaser, a Dispatch order, a Force 
Majeure Event or a Delivery Excuse).  For purposes of this Agreement there shall be deemed to 
be only one Start per Dispatch order unless delivery of Net Electrical Output is terminated by a 
Dispatch order, a Force Majeure Event or a Delivery Excuse. 
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“Start Payment” has the meaning assigned to such term in Section 10.4. 

“Start-Up” means the ignition of the Facility pursuant to a Dispatch order and the 
operation of the Facility up to the Minimum Load; provided that for purposes of this Agreement, 
there shall be deemed to be only one Start-Up per Dispatch order, unless delivery of energy is 
delayed, terminated or reduced by Purchaser, a Dispatch order, a Force Majeure Event or a 
Delivery Excuse. 

“Supplemental Capacity Test” has the meaning assigned to such term in 
Appendix A to the RP-ATP PPA. 

“Taxes” means, with respect to any Person, all taxes, withholdings, assessments, 
imposts, duties, governmental fees, governmental charges or levies imposed directly or indirectly 
by any Governmental Agency on such Person or its income, profits or property or measured by 
the volume or amount of consumption of fuel, the production of energy or the provision of 
electric generation capacity, or gross revenue, gross receipts or comparable measure thereof, and 
whether characterized as an ad valorem, sales, gross receipts, BTU, carbon, energy production or 
other similar taxes. 

“Term” means the Initial Term and any Extended Term. 

“Tracking Account” has the meaning assigned to such term in Section 12.2(a). 

“Transmission Service Provider” or “TSP” means a Person providing electric 
transmission service with respect to the Net Electrical Output of the Facility from the 
Interconnection Point over the TSP System. 

“Transmission System Operator” or “TSO” means a Person under jurisdiction of 
the FERC (or any federal or state agency assuming that regulatory authority currently residing 
with the FERC with respect to the formation and operation of TSOs), that is responsible for the 
safe and reliable operation of the electric transmission grid and administration of transmission 
service, within its defined boundaries. 

“TSP System” means the transmission system of TSP to be used by Purchaser for 
the purpose of transmitting the Net Electrical Output of the Facility. 

“Utility Meters” has the meaning assigned to such term in paragraph 1(a) of 
Appendix B to the RP-ATP PPA. 

“WECC” means the Western Electricity Coordinating Council. 

 

Section 1.2 Interpretation.  Unless the context otherwise requires: 

(a) Words singular and plural in number shall be deemed to include the other 
and pronouns having masculine or feminine gender shall be deemed to include the other. 
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(b) Subject to Section 1.2(g), any reference in this Agreement to any Person 
includes its successors and assigns and, in the case of any Government Agency, any Person 
succeeding to its functions and capacities. 

(c) Any reference in this Agreement to any Section or Appendix means and 
refers to the Section contained in, or Appendix attached to, this Agreement. 

(d) Other grammatical forms of defined words or phrases have corresponding 
meanings. 

(e) A reference to writing includes typewriting, printing, lithography, 
photography and any other mode of representing or reproducing words, figures or symbols in a 
lasting and visible form. 

(f) A reference to a specific time for the performance of an obligation is a 
reference to that time in the place where that obligation is to be performed. 

(g) A reference to a Party to this Agreement includes that Party’s successors 
and permitted assigns. 

(h) A reference to a document or agreement, including this Agreement, 
includes a reference to that document or agreement as novated, amended, supplemented or 
restated from time to time. 

(i) If any payment, act, matter or thing hereunder would occur on a Day that 
is not a Business Day, then such payment, act, matter or thing shall, unless otherwise expressly 
provided for herein, occur on the next succeeding Business Day. 

Section 1.3 Technical Meanings.  Words not otherwise defined herein that 
have well-known and generally accepted technical or trade meanings are used herein in 
accordance with such recognized meanings. 

SECTION II. 
 

TERM 

Section 2.1 Initial Term.  This Agreement shall become effective on the 
Effective Date and shall continue in effect for an initial period ending 2359 (Pacific Prevailing 
Time) on October 31, 2026 (the “Initial Term”), unless otherwise extended or terminated in 
accordance with the provisions of this Agreement; provided however, that notwithstanding 
anything to the contrary in this Agreement, this Agreement shall not become effective on the 
Effective Date, unless Avista has first received regulatory treatment from the relevant state 
regulatory agencies that is satisfactory to Avista, including an order from the Washington 
Utilities and Transportation Commission authorizing rate treatment of Avista’s purchase of the 
output of the Facility that is satisfactory to Purchaser.  The initial term of this Agreement shall be 
the same as the remaining initial term of the RP-ATP PPA.  In no circumstances shall the Term 
of this Agreement extend beyond the expiration or termination of the RP-ATP PPA. 



   

12 
 

Section 2.2 Extension of Term.  The Term of this Agreement may be extended 
by mutual agreement of Purchaser and Seller on mutually agreeable terms and conditions for an 
additional five year period (the “Extended Term”), provided that Purchaser or Seller requests in 
writing an extension of this Agreement (an “Extension Request”) not less than 20 months prior 
to the expiration of the Initial Term and subject to extension of the RP-ATP PPA for an 
additional term at least as long as the requested Extended Term.  In the event that Purchaser and 
Seller have not agreed to extend the Term on or prior to the date that is six months prior to the 
expiration of the Initial Term, this Agreement shall terminate automatically at the end of the 
Initial Term and neither Seller nor Purchaser shall have any further liability or obligations to the 
other hereunder, except for obligations or duties that accrued prior to such termination or that 
survive such termination by the terms of this Agreement. 

Section 2.3 Relation to Term of RP-ATP PPA.  The Term of this Agreement 
shall be no longer than the term of the RP-ATP PPA, as may be amended or extended.  If 
Generator terminates, or chooses not to extend, the RP-ATP PPA, this Agreement will expire on 
the same date as the RP-ATP PPA and neither Party shall have any further obligation to the other 
Party under this Agreement, including, without limitation, any liability for costs or damages as a 
result of such termination of this Agreement caused by termination of the RP-ATP PPA by 
Generator.  Seller shall not voluntarily exercise any termination rights under the RP-ATP PPA 
during the Term of this Agreement without the prior consent of Purchaser. 

SECTION III. 
 

COMMENCEMENT OF OPERATIONS 

Section 3.1 Delivery Start Date.  The delivery start date shall be the 
Commencement Date.  

Section 3.2 Commencement of Operations.  The respective rights and 
obligations of Purchaser and Seller relating to the commercial operation of the Facility will 
commence on the Commencement Date.  On the Commencement Date, Purchaser shall be 
entitled to and shall assume, and Seller shall deliver and exercise for Purchaser’s benefit, all of 
Seller’s rights and obligations relating to the commercial operation of Facility as set forth in the 
RP-ATP PPA.   Purchaser shall be entitled to assume direct communications with Generator in 
order to exercise and realize the benefits and burdens of this Agreement. 

 

SECTION IV. 
 

SALE AND PURCHASE OBLIGATIONS 

Section 4.1 Sale and Purchase of Energy.  Subject to the terms and conditions 
of this Agreement, Seller shall sell and deliver, and Purchaser shall purchase and accept, on and 
after the Commencement Date and for the Term of this Agreement, (a) the Net Electrical Output 
of the Facility as Dispatched in accordance with this Agreement and the RP-ATP PPA and (b) 
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Replacement Energy provided by Generator or Purchaser in accordance with this Agreement and 
the RP-ATP PPA. 

Section 4.2 Sale and Purchase of Capacity.  Subject to the terms and 
conditions of this Agreement, Seller shall sell and make available, and Purchaser shall purchase 
and accept, on or after the Commencement Date and for the Term of this Agreement, (a) the 
Actual Total Capacity of the Facility as made available to Seller under the RP-ATP PPA and (b) 
Replacement Capacity provided by Seller or Purchaser in accordance with this Agreement and 
the RP-ATP PPA. 

Section 4.3 No Sale of Power to Third Parties.  So long as no Event of Default 
has occurred and is continuing with respect to Purchaser, Seller shall not have the right to sell to 
third parties electrical capacity and electrical energy generated from the Facility. 

Section 4.4 Measurement and Quality of Electricity. 

(a) All Net Electrical Output shall be measured at the Electricity Metering 
Points and shall meet the specifications established by Transmission Service Provider, as the 
same may be amended from time to time. 

(b) In the event that electricity delivered by Generator to Seller under the RP-
ATP PPA fails to conform to the specifications established by Transmission Service Provider 
(“Non-Conforming Power”), and upon notice of such non-conformance by the Control Center or 
Purchaser, Seller immediately shall exercise its rights under the RP-ATP PPA to cause Generator 
to use such Commercially Reasonable Efforts as are necessary to correct such non-conformity 
and to provide to Purchaser an estimate of the duration and extent of such failure to conform. 
Pursuant to the RP-ATP PPA, Generator shall, notwithstanding anything to the contrary in this 
Agreement or the RP-ATP PPA, pay any costs incurred under the Interconnection Agreement as 
a result of Generator delivering Non-Conforming Power (or Seller shall collect and forward 
payment of such costs if Generator will not pay them directly to Purchaser), and Seller shall 
exercise its rights under the RP-ATP PPA to cause Generator to reimburse Purchaser in 
accordance with Section 13.2 for the actual additional direct cost of any ancillary services 
charged to Purchaser pursuant to the agreements described in Section 7.4 as a result of Generator 
delivering Non-Conforming Power (or Seller shall collect and forward payment of such costs if 
Generator will not pay them directly to Purchaser). 

SECTION V. 
 

OPERATION OF THE FACILITY 

Section 5.1 Operation and Maintenance of Facility.  

(a) Seller shall exercise its rights under the RP-ATP PPA to cause Generator 
to operate and maintain, or cause the operation and maintenance of, the Facility in accordance 
with Prudent Industry Practices and otherwise in accordance with the RP-ATP PPA. 
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(b) Seller shall exercise its rights under the RP-ATP PPA to cause Generator 
to inform Purchaser on a daily basis by 0500 (Pacific Prevailing Time) of the generation 
capability of the Facility and any limitations, restrictions, deratings or outages affecting the 
Facility for the next two Days and to update Generator’s notice to the extent of any material 
changes in this information; provided that if Generator will not provide such information to 
Purchaser directly then Seller shall forward such information as promptly as possible after 
receipt from Generator. 

(c) Seller shall exercise its rights under the RP-ATP PPA to cause Generator 
to only employ appropriately qualified (as determined in Generator’s reasonable opinion) 
personnel for the purposes of operating and maintaining the Facility and coordinating operations 
with the Control Center. 

Section 5.2 Scheduled Maintenance. 

(a) Prior to June 1 of each calendar year Purchaser shall provide to Seller a 
non-binding proposed schedule of Dispatch and Start-Ups for the Facility for each Month, which 
schedule also indicates the weeks available for Generator to schedule maintenance outages.  
Such non-binding proposed schedule shall cover the following calendar year.  Within 60 Days 
after receiving Purchaser’s proposed schedule for the Facility, Seller shall exercise its rights 
under the RP-ATP PPA to cause Generator to submit to Purchaser (or Seller who shall then 
forward to Purchaser) a proposed schedule for Scheduled Maintenance Outages for the period 
covered by, and which shall be based on, Purchaser’s projected Dispatch schedule, subject to 
Section 5.2(b) of the RP-ATP PPA.  In no event, without Purchaser’s consent, shall such 
schedule provide for a Scheduled Maintenance Outage during a Peak Period.  Once Generator 
has provided to Purchaser (or Seller has forwarded) the proposed schedule for Scheduled 
Maintenance Outages, Purchaser may, within 30 Days after receiving Generator’s proposed 
schedule, request Seller to exercise its rights under the RP-ATP PPA to cause Generator to re-
schedule any such Scheduled Maintenance Outage and to cause Generator to exercise 
Commercially Reasonable Efforts to effectuate such change in schedule. 

(b) Purchaser rights and obligations with respect to any Scheduled 
Maintenance Outages, shall be those rights and obligations provided to Seller under Section 5.2 
of the RP-ATP PPA.  Consistent with the foregoing and Purchaser’s rights under this 
Agreement, Purchaser shall have the right to request that Seller exercise any of its rights under 
Section 5.2 of the RP-ATP PPA for Purchaser’s benefit under this Agreement.  

Section 5.3 Access and Information. 

(a) Seller shall provide to Purchaser from time to time the following 
information with respect to the Facility: 

(i) Copies of the manufacturers’ guidelines and recommendations for 
maintenance of the Facility equipment to the extent they are provided to Seller by Generator; and 

(ii) Copies of reports prepared by Generator summarizing the results 
of maintenance performed during each Scheduled Maintenance Outage and any Forced Outage, 
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and upon request of Purchaser copies of any of the technical data obtained by or reasonably 
available to Seller in connection with such maintenance. 

(b) Upon reasonable prior notice (in light of the circumstances) and subject to 
the safety rules and regulations of Generator, Seller shall exercise its rights under the RP-ATP 
PPA to cause Generator to provide Purchaser and its authorized agents, employees and 
inspectors with reasonable access to the Facility Site and the Facility:  (i) for the purpose of 
reading or testing metering equipment in accordance with Section IX, (ii) as necessary to witness 
tests of Contract Total Capacity in accordance with Section XI, (iii) in connection with the 
operation and maintenance of the Interconnection Facilities and (iv) for other reasonable 
purposes at the reasonable request of Purchaser. 

Section 5.4 Permits; Compliance with Laws. 

(a) Subject to the right of Contest, Seller shall exercise its rights under the 
RP-ATP PPA to cause Generator, at its expense, to acquire and maintain in effect, from any and 
all Governmental Agencies with jurisdiction over Generator and/or the Facility, all 
Governmental Approvals, in each case necessary (i) for the construction, operation and 
maintenance of the Facility in accordance with this Agreement, the RP-ATP PPA and to permit 
the Facility to operate at the Committed Standard Capacity for all hours of the year less hours 
allowed for Scheduled Maintenance Outages pursuant to Section 5.2 and to operate with duct 
firing in-service for 2000 hours per year and (ii) for Generator to perform its obligations under 
the RP-ATP PPA.. 

(b) Subject to the right of Contest, Seller shall exercise its rights under the 
RP-ATP PPA to require Generator, at all times, comply with all Laws and Governmental 
Approvals necessary for Generator to perform its obligations under the RP-ATP PPA. 

(c) Subject to the right of Contest, Purchaser and Seller shall, at all times, 
comply with all Laws and Governmental Approvals necessary for it to perform its respective 
obligations under this Agreement. 

Section 5.5 Operating Procedures.  The current operating procedures for the 
Facility are attached hereto as Appendix B which may be amended or supplemented from time to 
time by mutual agreement of the Parties in cooperation with, and conditioned upon the mutual 
agreement of, Generator (as amended or modified from time to time, the “Operating 
Procedures”).  The Operating Procedures shall at all times define the protocol under which the 
Parties shall perform their respective responsibilities under this Agreement and shall include, but 
shall not necessarily be limited to, method of Day-to-Day communications, key personnel lists 
for Generator, Seller and Purchaser, Forced Outage and Scheduled Maintenance Outage 
reporting, procedures for testing, daily capacity level and energy reports, start-up curves 
including fuel consumption during start-up, coordinating Fuel arrangements and resolution of 
disputes. 
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SECTION VI. 
 

SCHEDULING, DISPATCH AND DELIVERY 

Section 6.1 Dispatch; Scheduling for Delivery. 

(a) As of the Commencement Date, Purchaser (or the Control Center on 
behalf of Purchaser) may Dispatch the Facility up to its Actual Total Capacity as agent for Seller 
under the RP-ATP PPA. 

(b) On the Commencement Date and thereafter prior to the first Day of each 
Month, Purchaser shall provide to Seller and (conditioned upon Seller’s request and Generator’s 
acceptance of Purchaser’s designation of a Control Center) Generator a good faith projection of 
the amount of energy to be scheduled by Purchaser from the Facility for each hour of such 
Month.  Such projection shall be considered an estimate only and shall be non-binding on 
Purchaser. 

(c) Purchaser shall inform Seller and (conditioned upon Seller’s request and 
Generator’s acceptance of Purchaser’s designation of a Control Center) Generator on a daily 
basis before 1200 noon (Pacific Prevailing Time) of the projected schedule for Dispatch for the 
Facility for each hour of the following Day.  Purchaser shall be entitled to change such schedule 
after 1200 noon (Pacific Prevailing Time) subject to the Design Limits and, to the extent not 
inconsistent with the Design Limits, the Operating Project Documents, Prudent Industry 
Practices and manufacturer’s guidelines and recommendations generally applicable to such 
equipment. 

(d) Consistent with the Design Limits and, to the extent not inconsistent with 
the Design Limits, Prudent Industry Practices and manufacturers’ guidelines and 
recommendations generally applicable to similar facilities, Seller shall exercise its rights under 
the RP-ATP PPA to cause (i) the Facility to promptly comply with the Dispatch order by 
Purchaser or the Control Center on behalf of Purchaser, and (ii) the Facility to generate energy 
within deviation band limits of the scheduled amount of energy provided by Purchaser ( +/- 1.5% 
integrated hourly) for steady-state operation (operation between Minimum Load and the Actual 
Total Capacity).  If the Facility’s energy generation deviates outside of such band limits during 
steady-state operation, Purchaser acknowledges and agrees that Generator may elect to 
reimburse Seller, and Seller agrees in turn to reimburse Purchaser if Generator makes such 
election, for any energy imbalance charges or penalties charged to Purchaser by the 
Transmission Service Provider pursuant to the tariff applicable to Purchaser.  Any operation of 
the Facility outside of the deviation band limits for which Generator has elected to reimburse 
Seller, and Seller in turn reimburses Purchaser, for any imbalance charge or penalty imposed 
under a tariff by the Transmission Service Provider shall not count as a Forced Outage.  If the 
Transmission Service Provider charges Generator, Seller or Purchaser imbalance charges or 
penalties for operation within the range of +/- 1.5% of scheduled operation integrated hourly, 
Purchaser shall be responsible for such charges or penalties.  If the Facility generates energy 
outside of the deviation band limits during Start-Up, shut down, or due to a Forced Outage, 
Force Majeure Event or Delivery Excuse, then Purchaser shall be responsible for such energy 
imbalance charges or penalties charged by TSP to either Purchaser or Seller pursuant to the 
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applicable tariff.  For purposes of this Section 6.1(d), there shall be deemed to be a Forced 
Outage only if Generator has not provided notice to Purchaser that Generator shall (or shall elect 
to require Seller and therefore Purchaser to) provide Replacement Power, as set forth in 
Appendix E of the RP-ATP PPA. 

(e) Purchaser may Dispatch operation of the Inlet Fogger when the Facility is 
operating at or above one hundred percent (100%) of Actual Standard Capacity, subject to the 
other time and notice requirements applicable to Dispatch of the Facility. 

Section 6.2 Forced Outages.  Forced Outages shall be treated in accordance 
with paragraph 2 of Appendix E to the RP-ATP PPA.  Any reduction in operation, cessation in 
operation or inability to operate the Inlet Fogger shall not in any event be deemed a Forced 
Outage or result in the accumulation of Forced Outage Hours 

Section 6.3 Electronic Communications. 

(a) Seller shall exercise its rights under the RP-ATP PPA to cause Generator 
to provide telemetering equipment and facilities capable of continuously transmitting the 
following information with respect to the Facility to Purchaser and (except in the case of clauses 
(vi) and (viii) below) to the Control Center and to operate such equipment when requested by 
Purchaser: 

(i) Actual Standard Capacity; 

(ii) Actual Total Capacity; 

(iii) Minimum Load; 

(iv) Reactive power; 

(v) Voltage; 

(vi) Actual temperature, barometric pressure and relative humidity (to 
be taken at the gas turbine inlet);  

(vii) Instantaneous output at the Electricity Metering Points;  

(viii) Facility Fuel consumption; and 

(ix) An estimate of the generation capacity from the Inlet Fogger 
operation. 

(b) Seller shall exercise its rights under the RP-ATP PPA to cause Generator 
to install a dedicated direct communication circuit to Purchaser and to the Control Center in the 
Facility’s control room or such other communication equipment as the Parties may agree. 
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SECTION VII. 
 

INTERCONNECTION; ANCILLARY SERVICES; ETC.  

Section 7.1 Interconnection Facilities.   Seller shall exercise its rights under the 
RP-ATP PPA to cause Generator to operate, maintain and control (or cause the operation, 
maintenance and control by TSP) during the Term at Generator’s sole cost and expense all 
Interconnection Facilities located on the Facility Site up to, but not including, the 
Interconnection Point.  Purchaser shall be responsible to secure any transmission rights past the 
Interconnection Point, and the effectiveness of this Agreement shall not be contingent upon 
Purchaser’s securing transmission service with TSP or any other transmitting utility or upon the 
availability of transmission capacity at specific delivery or receipt points selected by Purchaser 
downstream of the Interconnection Point. 

Section 7.2 Interconnection Point.  Seller shall exercise its rights under the RP-
ATP PPA to cause Generator to (i) deliver Net Electrical Output Dispatched hereunder to 
Purchaser at the Interconnection Point, and (ii) deliver all Replacement Energy to the 
Replacement Power Delivery Point.  

Section 7.3 Risk of Loss.  As between the Parties, Seller shall be deemed to be 
in exclusive control (and responsible for any property damages or injuries to persons caused 
thereby) of the Net Electrical Output prior to the Interconnection Point or the Replacement 
Power Delivery Point (as applicable) and Purchaser shall be deemed to be in exclusive control 
(and responsible for any property damages or injuries to persons caused thereby) of the Net 
Electrical Output at and from the Interconnection Point or the Replacement Power Delivery 
Point (as applicable). 

Section 7.4 Additional Agreements.  Purchaser shall be responsible for 
obtaining and paying for the provision of transmission services and any ancillary or control area 
services required by the FERC, TSP, the TSO or any other transmission utility with respect to 
the delivery and transmission of electric energy beyond the Interconnection Point.  Purchaser 
may obtain such services pursuant to tariffs filed with the FERC by the relevant Person or by 
separately contracting with such Person.  Upon request by Seller, Purchaser shall provide to 
Seller for Seller’s review all drafts and final versions of agreements with TSP for transmission 
services or ancillary or control area services that have a term of longer than one year.  All such 
agreements (whether or not such agreements have a term of longer than one year) shall be 
consistent with the terms of the Related Agreements.  Seller shall cooperate with Purchaser and 
provide information as reasonably requested by Purchaser in connection with the negotiation and 
performance of each agreement for the provision of transmission services and ancillary or 
control area services.  

SECTION VIII. 
 

FUEL ARRANGEMENTS 

Section 8.1 Gas Transportation.  Purchaser shall be responsible to secure gas 
transportation rights to the Fuel Metering Points, and the effectiveness of this Agreement shall 
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not be contingent upon Purchaser’s securing gas transportation services with GTN or any other 
gas transporter or upon the availability of transportation capacity at specific delivery or receipt 
points selected by Purchaser upstream of the Fuel Metering Points.  

Section 8.2 Fuel Metering Points.  All Fuel required to be delivered under this 
Agreement shall be delivered by Purchaser at the Fuel Metering Points. 

Section 8.3 [Reserved].   

Section 8.4 Fuel for Operations; Delivery and Acceptance.  On and after the 
Commencement Date, Purchaser shall at all times arrange, procure, supply, nominate, balance, 
transport and deliver to the Facility the amount of Fuel necessary for the Facility to generate its 
Net Electrical Output as produced pursuant to the Dispatch of the Facility.  Subject to Section 
8.6(b) and provided that the Facility is not subject to a Forced Outage, a Scheduled Maintenance 
Outage, a Force Majeure Event or a Delivery Excuse, on and after the Commencement Date, 
Seller shall exercise its rights under the RP-ATP PPA to cause Generator to accept all Fuel 
required by the Facility delivered by Purchaser at the Fuel Metering Points pursuant to the terms 
of this Agreement and the RP-ATP PPA.  Purchaser shall be responsible for the cost of Fuel and 
all other costs associated with the supply and transportation accepted by Generator at the Fuel 
Metering Points. 

Section 8.5 Risk of Loss.  As between the Parties, Purchaser shall be deemed 
to be in exclusive control (and responsible for any property damages or injuries to persons 
caused thereby) of the Fuel prior to the Fuel Metering Points and Seller shall be deemed to be in 
exclusive control (and responsible for any property damages or injuries to persons caused 
thereby) of the Fuel at and from the Fuel Metering Points.  Risk of loss related to the Fuel shall 
transfer from Purchaser to Seller at the Fuel Metering Points.  At all times Purchaser shall retain 
title to the Fuel and any Non-Conforming Fuel. 

Section 8.6 Measurement and Quality of Fuel. 

(a) All Fuel to be supplied by Purchaser pursuant to the terms of this 
Agreement shall be measured at the Fuel Metering Points and shall meet the specifications 
established by GTN for gas delivered to the GTN Pipeline, as such specifications may be 
amended from time to time.  Purchaser shall use good faith efforts to ensure that all Fuel 
delivered hereunder meets such specifications.  

(b) Seller shall exercise its rights under the RP-ATP PPA to cause Generator 
to notify Purchaser (or shall notify Purchaser if Generator does not consent to notify Purchaser) 
if any Fuel made available by Purchaser to Generator under this Agreement is Non-Conforming 
Fuel.  Generator may refuse to accept delivery of such Non-Conforming Fuel and such Non-
Conforming Fuel shall, for purposes of this Agreement, be deemed not to have been provided by 
Purchaser. 
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SECTION IX. 
 

METERING 

Section 9.1 Metering Devices for Electricity. 

(a) The Net Electrical Output shall be measured by Generator’s electricity 
metering devices located at the high side of the Facility’s step-up transformer on Generator’s 
side of the Interconnection Point (the “Electricity Metering Points”).  Seller shall exercise its 
rights under the RP-ATP PPA to cause Generator to operate, maintain and control of all of 
Generator’s electricity metering equipment at its sole cost and expense. 

(b) The number and general location of Seller’s electricity metering devices 
shall be as set forth in Appendix B to the RP-ATP PPA.  Seller shall exercise its rights under the 
RP-APT PPA to cause Generator to ensure that all of Generator’s electricity metering devices 
shall be sealed, and the seal shall be broken only when representatives of both Seller and 
Purchaser are present for the purpose of inspecting, testing and adjusting such electricity 
metering devices in accordance with Sections 9.3 and 9.4 of the RP-ATP PPA. 

(c) Subject to the approval of Generator, under the RP-ATP PPA, Purchaser 
or Seller at Purchasers request may install and maintain, at Purchaser’s own cost and expense, 
back-up electricity metering devices using the same current and potential transformers as those 
used for Generator’s electricity metering devices. 

(d) All meters required pursuant to this Agreement to measure Net Electrical 
Output shall be equipped and capable of telemetering data to Purchaser. 

Section 9.2 Metering Devices for Fuel. 

(a) The Fuel delivered by Purchaser in accordance with the terms of this 
Agreement shall be measured by Generator’s metering devices at the Fuel Metering Points.  
Seller shall exercise its rights under the RP-APT PPA to cause Generator to ensure the property 
operation, maintenance and control of all of Generator’s Fuel metering equipment at Generator’s 
sole cost and expense. 

(b) The number and general location of Generator’s Fuel metering devices 
shall be as set forth in Appendix B to the RP-ATP PPA.  Seller shall exercise its rights under the 
RP-APT PPA to cause Generator to ensure that all of Generator’s Fuel metering devices shall be 
sealed, and the seal shall be broken only when representatives of both Seller and Purchaser are 
present for the purpose of inspecting, testing and adjusting such metering devices. 

Section 9.3 Inspection of Metering Devices.  Seller shall exercise its rights 
under the RP-APT PPA to cause Generator to inspect, test and adjust all of Generator’s metering 
devices as provided in the RP-ATP PPA and shall provide Purchaser with an opportunity to 
participate in such testing and adjusting of such metering devices. 
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Section 9.4 Adjustments for Inaccurate Measurements.  If any of Generator’s 
metering devices fail to register, or if the measurements made by any of such metering devices 
are found upon testing to be inaccurate, corrections and adjustments shall be made as provided in 
the RP-ATP PPA.   

SECTION X. 
 

PAYMENTS 

Section 10.1 Capacity Payments. 

(a) Except as otherwise expressly provided herein, for each Billing Period 
commencing on the Commencement Date, Purchaser shall pay Seller who shall pay Generator a 
Capacity Payment for the Contract Total Capacity of the Facility made available to Purchaser, or 
for Replacement Capacity provided in accordance with paragraph 2 of Appendix E to the RP-
ATP PPA, during such Billing Period. 

(b) The Capacity Payment for the Facility (or Replacement Capacity provided 
in lieu of Contract Total Capacity) for each Billing Period shall be calculated in accordance with 
the formulae set forth in Appendix H to the RP-ATP PPA. 

Section 10.2 Energy Payments.  Except as expressly provided herein, for each 
Billing Period commencing on the Commencement Date, Purchaser shall pay Seller who shall 
pay Generator an Energy Payment for Net Electrical Output and for Replacement Energy 
delivered to Purchaser, in an amount calculated in accordance with the formulae set forth in 
Appendix H to the RP-ATP PPA. 

Section 10.3 [Reserved]. 

Section 10.4 Start Payments; Provision of Power. 

(a) In the event the number of Starts exceeds 100 per Contract Year, 
Purchaser shall pay Seller who shall pay Generator a payment equal to six thousand Dollars 
($6,000) per Start, multiplied by the number of Starts over 100 (a “Start Payment”); provided 
that such payment by Purchaser to Seller for additional Starts shall be made by Purchaser on a 
monthly basis for all such additional Starts occurring in a Billing Period.  Starts not meeting the 
definition of a Start and starts for Generator requested tests shall not count toward the 100 Starts 
allowed without cost to Purchaser set forth in this Section 10.4 and shall not result in any 
payment obligation to Purchaser.  

(b) Purchaser shall provide, and Purchaser shall pay for, all capacity, energy, 
transmission, scheduling and dispatch services required to deliver to Seller at the Interconnection 
Point all electric capacity and electric energy required, but not generated, by the Facility during 
each Start, shutdown, Scheduled Maintenance Outage and Forced Outage and during any period 
in which the Facility is Dispatched not to run (“Station Service”).  For the avoidance of doubt, 
Replacement Power is not Station Service.  If Seller receives an invoice for Station Service, the 
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costs of such Station Service during each Billing Period shall be included in the invoice prepared 
by Seller for such period and shall be paid by Purchaser. 

(c) Purchaser shall have the right to request that Seller exercise its rights 
under the RP-ATP PPA to request changes to the obligations for obtaining and paying for 
Station Service.  

Section 10.5 Fogger Payments.  In addition to the Energy Payments for Net 
Electrical Output, for each Month Purchaser shall pay Seller a payment (a “Fogger Payment”) 
equal to the product of the Inlet Fogger Variable Charge multiplied by the number of hours in 
such Month during which the Inlet Fogger was Dispatched by Purchaser and operated by 
Generator.  For purposes of this Agreement, Dispatch of the Inlet Fogger for a portion of an hour 
shall count as a whole hour. 

SECTION XI. 
 

TESTING 

Section 11.1 Performance Tests. 

(a) Under the RP-ATP PPA, the Facility shall be tested as soon as reasonably 
practicable after each Scheduled Maintenance Outage (other than those described in Sections 
5.2(b)(i)(A) and 5.2(c) to the RP-ATP PPA) during each Contract Year in accordance with the 
procedures set forth in Appendix A to the RP-ATP PPA to demonstrate its Contract Total 
Capacity.  Seller shall exercise its rights under the RP-ATP PPA to cause Generator to provide 
Purchaser with reasonable notice of, and opportunity to, attend each test of Contract Total 
Capacity.  Under the RP-ATP PPA, Generator shall bear the costs and expenses of such annual 
tests.  Purchaser shall be responsible for any costs or expenses incurred by it in connection with 
monitoring or witnessing such tests. 

(b) In addition to the tests described in Section 11.1(a) above, no more than 
two times in any calendar year, under the RP-ATP PPA, Generator has the right to redetermine 
the Contract Total Capacity of the Facility at any time upon 48 hours’ prior written notice to 
Seller and Seller agrees to promptly forward any such notice to Purchaser upon receipt.  The 
Contract Total Capacity redetermined in the manner set forth in Appendix A to the RP-ATP PPA 
shall automatically and immediately become the new Contract Total Capacity.  Under the RP-
ATP PPA, Generator shall bear the costs and expenses of any test required under the RP-ATP 
PPA and described in this Section 11.1(b).  Purchaser shall be responsible for any costs and 
expenses incurred by it in connection with monitoring or witnessing such test. 

(c) After the Commencement Date, Purchaser or the Control Center’s 
Dispatch of the Facility shall have the right to require Seller to exercise its rights under the RP-
ATP PPA to interrupt or prohibit any testing of the Facility; provided that, in the event of a test 
of Contract Total Capacity that is interrupted or prohibited by Dispatch, a Force Majeure Event, 
a Forced Outage or a Delivery Excuse, under the RP-ATP PPA, Generator may retest the Facility 
within 10 Days thereafter and the Contract Total Capacity, as determined by such subsequent 
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test, shall apply from the date when the interrupted or prohibited test would have been completed 
but for the Dispatch interruption or prohibition. 

(d) In addition to the tests described in Section 11.1(a) above, no more than 
two times in any calendar year, Purchaser shall have the right to require Seller to exercise its 
rights under the RP-ATP PPA to require a redetermination of the Contract Total Capacity of the 
Facility upon five Business Days’ prior written notice to Seller.  The Contract Total Capacity 
redetermined in the manner set forth in Appendix A to the RP-ATP PPA shall automatically and 
immediately become the new Contract Total Capacity.  Purchaser shall be responsible for any 
costs and expenses incurred by it in connection with monitoring or witnessing any tests required 
by it under this Section 11.1(d).   

(e) All tests shall be conducted in accordance with Appendix A to the RP-
ATP PPA.  The Facility shall be operated using normal operating procedures during all tests and 
all test results shall be adjusted to Contract Conditions and degradation pursuant to Appendix A 
to the RP-ATP PPA. 

(f) Purchaser shall (1) provide the Fuel necessary to conduct the tests under 
this Agreement and the RP-ATP PPA, and (2) accept the Net Electric Output generated as a 
result of such tests. 

SECTION XII. 
 

HEAT RATE GUARANTEE 

Section 12.1 Guaranteed Heat Rate.  The fuel consumed for the Facility shall be 
measured against the Guaranteed Heat Rate pursuant to Appendix F to the RP-ATP PPA. 

Section 12.2 Tracking Account. 

(a) A tracking account (the “Tracking Account”) shall be maintained by 
Generator to track, for each Day: (i) the actual amount of Fuel required to produce the Net 
Electrical Output when the Facility is Dispatched at or above Minimum Load and delivered by 
Generator for that Day and (ii) the amount of Fuel expected to be required to produce the Net 
Electrical Output when the Facility is Dispatched at or above Minimum Load and delivered by 
Generator for that Day based on the Guaranteed Heat Rate.  If the actual amount of Fuel required 
to produce such Net Electrical Output for such Day varies from the expected amount of Fuel 
required to produce such Net Electrical Output based on the Guaranteed Heat Rate (using the 
Guaranteed Heat Rate value associated with the Dispatch level, Actual Conditions and 
degradation according to the Degradation Curves (as defined in Appendix A to the RA-ATP 
PPA)), then a balance shall accrue in the Tracking Account for such Day in the following 
manner: 

(i) If the actual amount of Fuel required to produce such Net 
Electrical Output on such Day is greater than the expected amount required based on the 
Guaranteed Heat Rate (using the Guaranteed Heat Rate value associated with the Dispatch 
level), then a positive amount equal to the differential Fuel (expressed in MMBTU), multiplied 
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by the Delivered Cost of Fuel (expressed in $/MMBTU), for such Day shall accrue to the 
Tracking Account for such Day. 

(ii) If the actual amount of Fuel required to produce such Net 
Electrical Output on such Day is less than the expected amount required based on the 
Guaranteed Heat Rate (using the Guaranteed Heat Rate value associated with the Dispatch 
level), then a negative amount equal to the differential Fuel (expressed in MMBTU) multiplied 
by the Delivered Cost of Fuel (expressed in $/MMBTU) for such Day shall accrue to the 
Tracking Account for such Day. 

(b) At the end of each Month, the Tracking Account shall be cleared and (i) if 
the Tracking Account balance is positive, Seller shall exercise its rights under the RP-ATP PPA 
to cause Generator to pay Purchaser (or Seller and Seller shall forward such payment to 
Purchaser) such amount, whereas (ii) if the Tracking Account balance is negative, Purchaser 
shall pay Generator (or shall pay Seller who shall forward payment to Generator) such amount. 

(c) There shall be no Tracking Account adjustment for the Net Electrical 
Output for operation below Minimum Load during a successful Start-Up or shut down. 

 

 

SECTION XIII. 
 

BILLING AND PAYMENT 

Section 13.1 Billing and Payment.   

(a) Seller shall exercise its rights under the RP-ATP PPA to cause Generator 
to read Generator’s metering equipment at the Interconnection Point at midnight (24:00 hours) 
(Pacific Prevailing Time) on the last Day of each Month, unless otherwise mutually agreed by 
the Parties.  Seller shall exercise its rights under the RP-ATP PPA to cause Generator to prepare 
and render to Purchaser (or to Seller who shall promptly forward to Purchaser) within five 
Business Days after the end of each Billing Period a statement detailing the meter reading (in 
half-hour readings) and Generator’s calculation of the payments due to Generator for such 
Billing Period; provided that Purchaser, at its own cost and expense, shall have the right to 
monitor and witness such readings. 

(b) Payment for the Capacity Payment, Energy Payment, Start Payment, the 
amounts described in Section 10.4(b), Fogger Payments (if any), and any Tracking Account 
balance owed by Purchaser for each Billing Period shall be made by wire transfer of funds 
immediately available in an account designated by Seller within 10 Days from the date of 
delivery of a statement for such Billing Period. Payment for any Tracking Account Balance 
owed by Generator to Purchaser for each Billing Period shall be made by wire transfer of funds 
immediately available in an account designated by Purchaser within 10 Days from the date of 
delivery of a statement for such Billing Period. 
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(c) If either Party disputes the accuracy of a bill, the Parties shall use their 
best efforts to resolve the dispute in accordance with Section 20.1 and the RP-ATP PPA.  Any 
adjustments which the Parties may subsequently agree to make with respect to any such billing 
dispute shall be made by a credit or additional charge on the next bill rendered.  If the Parties are 
unable to resolve the dispute in this manner, any amounts disputed shall be deposited in an 
escrow account pending final resolution of the dispute in accordance with Section 20.2 and the 
RP-ATP PPA, provided that any undisputed amount shall be promptly paid; and provided, 
further, that amounts paid as a result of the settlement of a dispute shall be paid with interest 
thereon at the Default Rate. 

Section 13.2 Other Payments.  Subject to the Parties’ right to review payments 
made hereunder, any amounts, other than those specified in Sections 13.1, due to either Party 
under this Agreement shall be paid or objected to within 10 Days following receipt by the other 
Party of an itemized invoice from the Party to whom such amounts are due setting forth, in 
reasonable detail, the basis for such payment. Payments made hereunder shall, for a period of not 
longer than one year, remain subject to adjustment based on a review of the records pursuant to 
Section 13.4 and billing adjustments by third parties which would affect payment obligations of 
either Party. 

 

Section 13.3 Currency and Timing of Payment.  Notwithstanding anything 
contained in this Agreement, (i) all payments to be made by either Party under this Agreement 
shall be made in Dollars by wire transfer of funds immediately available in an account of the 
Party making such payment and (ii) any payment that becomes due and payable on a Day that is 
other than a Business Day shall be paid in accordance with Section 1.2(i). 

Section 13.4 Records.  Either Party shall have the right, upon reasonable prior 
written notice to the other Party, to examine and/or make copies of the records and data of the 
other Party relating to this Agreement or the RP-ATP PPA (including all records and data 
relating to or substantiating any charges paid by or to either Party and including without 
limitation metering records of Fuel delivered at the Fuel Metering Points, Fuel consumed, 
Delivered Cost of Fuel, and MWh’s generated) at any time during normal business hours during 
the period such records and data are required to be maintained.  Seller shall exercise its rights 
under the RP-ATP PPA to cause Generator to provide similar rights of access to Generator’s 
records.  All such records and data shall be maintained for a minimum of seven years after the 
creation of such record or data and for any additional time period required under applicable law 
or by regulatory agencies having jurisdiction over the Parties. 

Section 13.5 Default Interest.  If any payment due from either Party under this 
Agreement shall not be paid when due there shall be due and payable to the other Party 
compensation thereon, calculated at a rate equal to the lesser of (a) two percent (2%) over the 
prime rate at The Chase Manhattan Bank or its successor (the “Default Rate”), as it changes 
from time to time and (b) the highest rate permitted by applicable Law, from the date on which 
such payment became overdue to and until such payment is paid in full. 



   

26 
 

SECTION XIV. 
 

RA-ATP PPA ARBITRATION 

Section 14.1 RA-ATP PPA Dispute.  Purchaser acknowledges that Seller and 
Generator are presently parties to an arbitration proceeding in accordance with the terms of the 
RA-ATP PPA (the “Arbitration”).  The Arbitration concerns a payment dispute between Seller 
and Generator related to the applicable heat rate and output degradation curves and fuel metering 
data applicable to the RA-ATP PPA, including the heat rate Tracking Account under the RA-
ATP PPA.  Seller anticipates that the panel hearing the Arbitration will render its decision in the 
Arbitration some time in early 2010. 

Section 14.2 Arbitration Award.  As between Purchaser and Seller, Purchaser 
and Seller agree: 

(a) Any aspect of any award made in the Arbitration as to periods of time 
prior to the Commencement Date, shall be solely for the account of Seller (including 
responsibility for and/or rights to any damages resulting therefrom); and 

(b) Any aspect of any award made in the Arbitration as to periods of time on 
and after the Commencement Date, shall be solely for the account of Purchaser (including 
responsibility for and/or rights to any damages resulting therefrom). 

Section 14.3 Integration and Modification.  It is the intent and the understanding 
of Purchaser and Seller, that this Agreement will be amended in order to incorporate and 
conform to any changes to the RA-APT PPA as a result of the Arbitration.  Purchaser and Seller 
agree to execute and deliver all further instruments and documents and to take any further action 
that may be necessary to effectuate the purposes and intent of this Agreement. 

SECTION XV. 
 

TAXES; CHANGE-IN-LAW; CAPITAL IMPROVEMENTS 

Section 15.1 Taxes and Fees. 

(a) Seller shall be responsible for the payment of, and the Capacity Payments, 
Energy Payments and other amounts payable by Purchaser to Seller hereunder shall not be 
subject to adjustment for, Taxes (other than Change-in-Law Taxes) imposed on Seller and its 
property.  Purchaser shall be responsible for the payment of, and no amount payable by Seller to 
Purchaser shall be subject to adjustment for, Taxes imposed on Purchaser and its property.  In 
addition,  Purchaser shall be responsible for the payment of or credited with any Change-in-Law 
Taxes imposed on Seller either under this Agreement or the RP-ATP PPA.  In the event a 
payment by or a credit to Purchaser would otherwise be warranted by the foregoing sentence as a 
result of  a Change-in-Law which is a replacement, recharacterization or reclassification (as 
evidenced by the legislative intent of such Change-in-Law) of a Tax other than a Change-in-Law 
Tax, then Purchaser shall only be responsible for the payment of or credited with the net effect of 
such replacement, recharacterization or reclassification.  Seller shall exercise its rights under the 
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RP-ATP PPA to cause Generator to determine for any Billing Period the adjustment to any 
payment under Section 13.1 resulting from the application of a Change-in-Law Tax for such 
period, and to provide to Purchaser a certificate setting forth in reasonable detail the basis and 
calculation of such adjustment.  In the case of any Change-in-Law Taxes imposed on Seller for 
which Purchaser is responsible, Purchaser shall pay Seller the amount of such Taxes within 10 
Days of Seller notifying Purchaser of the imposition and payment of such Change-in-Law Taxes 
and providing Purchaser with a certificate in reasonable detail of the amount of such Change-in-
Law Taxes.  If, after the imposition of Change-in-Law Taxes in respect of which Purchaser has 
made a payment to Seller under this Section 15.1(a), a subsequent Change-in-Law results in a 
reduction of such Change-in-Law Taxes, then the obligation of Purchaser to pay for Change-in-
Law Taxes shall be reduced to such extent, and if such Change-in-Law affects Change-in-Law 
Taxes as to which Purchaser has already made such payments under this Section 15.1(a), Seller 
shall reimburse Purchaser an amount equal to such reduction in Taxes plus any interest accrued 
thereon. 

(b) Seller shall provide Purchaser with written notice, as soon as reasonably 
practicable, but in no event less than 10 Days prior to the date on which Change-in-Law Taxes 
imposed on Seller would become applicable, of such Change-in-Law Taxes.  Purchaser shall 
have the right to Contest, in the name of either or both Parties, as required, the imposition of any 
Change-in-Law Taxes, and Purchaser shall make any payments to Seller in respect of such 
Change-in-Law Taxes when required under this Agreement, but subject to refund in the event 
that Purchaser prevails in such Contest; provided that Purchaser shall notify Seller in writing of 
its decision to Contest; and provided, further, that Purchaser shall be responsible for any costs 
and expenses (including the costs and expenses of Seller and Generator) relating to such Contest. 

(c) Each Party shall provide the other Party upon written request a certificate 
of exemption or other reasonably satisfactory evidence of exemption if any exemption from or 
reduction of any Tax is applicable.  Each Party shall exercise Commercially Reasonable Efforts 
to obtain and to cooperate in obtaining any exemption from or reduction of any Tax. Each Party 
shall notify the other Party of any proposal to implement a Change-in-Law Tax. 

Section 15.2 Change-in-Law.  If the capital or variable costs of the 
development, financing, design, construction, testing, commissioning, operation or maintenance 
of the Facility changes as a result of a Change-in-Law, the Capacity Payment, the Energy 
Payment and/or any other amounts payable hereunder shall be equitably and appropriately 
adjusted to reflect the cost of such change from the date such Change-in-Law affected such cost; 
provided, however, that no such adjustments shall be made unless and until the net increase or 
net decrease (and then, only to the extent that) the capital or variable cost of such change, on an 
aggregate basis together with all other changes in capital and variable costs resulting from all 
other Changes-in-Law, exceeds one million Dollars ($1,000,000).  Seller shall submit to 
Purchaser a certificate setting forth in reasonable detail the basis of, and the calculation for, such 
adjustments.  Within 10 Days after its receipt of such certificate, Purchaser shall notify Seller 
whether it approves or disapproves of Seller’s adjustments.  If Purchaser does not disapprove of 
such adjustments within such 10 Day period, the adjustments shall become effective and this 
Agreement shall be amended promptly by the Parties to reflect such adjustments. In the event 
Purchaser disapproves of Seller’s adjustments, either Party may submit the issue for binding 
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resolution pursuant to the terms of Article XX.  If Seller does not Contest any such Change-in-
Law, Purchaser shall have the right to Contest, in the name of either Party or both Parties, as 
required, the imposition of any Change-in-Law.  Purchaser shall notify Seller in writing of its 
decision to Contest, and shall be responsible for any costs and expenses (including the costs and 
expenses of Seller) relating to such Contest. 

Section 15.3 Capital Improvements.  Purchaser shall have the right at any time 
to request that Seller exercise its rights under the RP-ATP PPA to cause Generator to make 
capital improvements or modifications to the Facility.  Seller shall exercise its rights under the 
RP-ATP PPA to cause Generator, to the extent reasonably practicable, to make (or cause to be 
made) such improvements or modifications to the Facility so long as (i) such improvements or 
modifications are made at the sole expense of Purchaser, (ii) the Capacity Payment, the Energy 
Payment and/or any other amounts payable hereunder shall be adjusted to Purchaser’s, Seller’s 
and Generator’s reasonable satisfaction to reflect any and all increases and decreases in the 
variable costs of the testing, commissioning, operation or maintenance of the Facility resulting 
from such improvements or modifications, (iii) no Forced Outage Hours shall be incurred as a 
result of a Maintenance Outage to accomplish such capital improvement or modification, (iv) 
such improvement or modification could not, in Generator’s sole discretion, invalidate or impair 
Generator’s insurance policies or a claim against such insurance or the success of any claims to 
be made thereunder, result in a breach or constitute an event of default under the Financing 
Documents or any other material agreement to which Generator is a party or cause the 
Generator’s actions or performance hereunder to deviate from Prudent Industry Practices and (v) 
the Financing Parties approve such improvement or modification to the Facility. 

SECTION XVI. 
 

INSURANCE 

Section 16.1 Insurance Required.  Seller shall exercise its rights under the RP-
ATP PPA to cause Generator to carry and maintain, or cause to be carried and maintained, no 
less than the insurance coverages listed in Appendix G to the RP-ATP PPA, applicable to all 
operations undertaken by Generator and Generator’s personnel in the minimum amounts (limits) 
indicated in Appendix G to the RP-ATP PPA.  Such minimum limits may be satisfied either by 
primary insurance or by any combination of primary and excess/umbrella insurance.  Except as 
provided in Appendix G to the RP-ATP PPA, the required insurance coverages shall be in effect 
on or prior to the commencement of construction of the Facility and shall be maintained in effect 
throughout the Term of this Agreement. 

Section 16.2 Evidence and Scope of Insurance.  Seller shall exercise its rights 
under the RP-ATP PPA to cause the Generator to annually cause each insurer or authorized 
agent to provide Purchaser with two original copies of insurance certificates reasonably 
acceptable to Purchaser evidencing the effectiveness of the insurance coverages required to be 
maintained.  A complete copy of each policy shall be provided to Purchaser upon request. 

Section 16.3 Application of Proceeds.  For the Term of this Agreement, and 
subject to the requirements of the Financing Documents and the rights or remedies of the 
Financing Parties thereunder, Seller shall exercise its rights under the RP-APT PPA to cause 
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Generator to apply the proceeds of any such casualty insurance policies received for damages to 
the Facility to the repair of the Facility. 

SECTION XVII. 
 

FORCE MAJEURE EVENT 

Section 17.1 Force Majeure Event Defined. 

(a) As used in this Agreement, “Force Majeure Event” shall mean causes or 
events that are beyond the reasonable control of, and without the fault or negligence of, the Party 
claiming such Force Majeure Event, including, without limitation, acts of God; unusually severe 
actions of the elements such as floods, hurricanes, or tornadoes; sabotage; terrorism; war; riots or 
public disorders; strikes or other labor disputes; Emergency Conditions; and actions or failures to 
act of any Governmental Agency (including expropriation and requisition) to the extent such 
cause or event prevents or delays performance of any obligation imposed on the Party claiming 
such Force Majeure Event (other than an obligation to pay money). 

(b) Force Majeure Event shall not include: (i) causes or events affecting the 
performance of third-party suppliers of goods or services except to the extent caused by an event 
that otherwise is a Force Majeure Event as described above, (ii) causes or events resulting from 
ambient temperatures (i.e., hot or cold weather) affecting Generator’s performance under the RP-
ATP PPA, (iii) the unavailability of equipment which would have been avoided by compliance 
with Prudent Industry Practices by the Party claiming the Force Majeure Event, (iv) changes in 
market conditions that affect the price of energy or capacity, or (v) any Delivery Excuse as to the 
Purchaser. 

Section 17.2 Applicability of Force Majeure Event.  Neither Party shall be in 
breach or liable for any delay or failure in its performance under this Agreement to the extent 
such performance is prevented or delayed due to a Force Majeure Event, provided that: 

(a) the non-performing Party shall give the other Party written notice within 
48 hours of the commencement of the Force Majeure Event, with details to be supplied within 10 
Days after the commencement of the Force Majeure Event further describing the particulars of 
the occurrence of the Force Majeure Event; 

(b) the delay in performance shall be of no greater scope and of no longer 
duration than is directly caused by the Force Majeure Event; 

(c) the Party whose performance is delayed or prevented shall proceed with 
Commercially Reasonable Efforts to overcome the events or circumstances preventing or 
delaying performance and shall provide weekly written progress reports to the other Party during 
the period that performance is delayed or prevented describing actions taken and to be taken to 
remedy the consequences of the Force Majeure Event, the schedule for such actions and the 
expected date by which performance shall no longer be affected by the Force Majeure Event; and 
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(d) when the performance of the Party claiming the Force Majeure event is no 
longer being delayed or prevented, that Party shall give the other Party written notice to that 
effect. 

Section 17.3 Other Effects of Force Majeure Events. 

(a) To the extent that Generator is prevented or delayed in delivering Actual 
Total Capacity or Net Electrical Output by a Force Majeure Event in accordance with Section 
17.2 of the RP-ATP PPA, and the term of the RP-ATP PPA is extended under Section 17.3(a) of 
the RP-ATP PPA, then the Term of this Agreement shall be shall be extended for an equal 
period. 

(b) If any Force Majeure Event claimed by a Party shall continue for an 
uninterrupted period of more than 12 Months from the date of notice provided by such Party in 
Section 17.2(a), then the other Party may, at any time following the end of such period, terminate 
this Agreement upon written notice to the affected Party, without further obligation by the 
terminating Party, except as to payment of any costs and liabilities incurred prior to the effective 
date of such termination; provided, such notice of termination must be given during the period 
that performance continues to be delayed or prevented by the Force Majeure Event. 

(c) If Seller is unable to deliver all or part of the Actual Total Capacity of the 
Facility as a result of a Force Majeure Event claimed by Seller in accordance with Section 17.2, 
Purchaser shall pay the Capacity Payment and Energy Payment to the extent that Seller is 
providing the Actual Total Capacity and Net Electric Output and/or Replacement Power for the 
period of such Force Majeure Event.  Subject to the foregoing sentence, if Purchaser shall be 
unable to accept the Actual Total Capacity or Net Electric Output as a result of Force Majeure 
Event claimed by Purchaser, Purchaser shall remain obligated to pay the Capacity Payment to 
Seller pursuant to Section 10.1 and any other payments due under the Agreement for the period 
of such Force Majeure Event. 

Section 17.4 Delivery Excuse. 

(a) As used in this Agreement, “Delivery Excuse” shall mean, at any time 
during the Term: (i) any Event of Default of Purchaser under this Agreement; (ii) any delay or 
failure by Purchaser in giving any approval within the times required under this Agreement; (iii) 
any delay or failure by Purchaser in performing any obligation under this Agreement; (iv) any 
delay or failure of Purchaser to deliver Fuel or to accept Actual Total Capacity or Net Electrical 
Output as required under this Agreement, (v) any failure of Purchaser to maintain adequate 
transmission rights to take delivery of the Net Electric Output or Replacement Power in 
accordance with the Agreement; (vi) any Emergency Condition resulting from the act or 
omission of Purchaser or (vii) any failure of Purchaser to provide Station Service. 

(b) Seller shall not be liable for or deemed in breach of this Agreement to the 
extent the performance of its obligations under this Agreement is delayed or prevented by a 
condition of Delivery Excuse; provided that if Seller determines that its performance is or has 
been affected by a condition of Delivery Excuse: 
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(i) Seller shall give Purchaser written notice within 48 hours after 
commencement of such condition, with details to be supplied within 10 Days after 
commencement of the condition affecting performance further describing the particulars of the 
occurrence; 

(ii) any delay in performance shall be of no greater scope and of no 
longer duration than is directly caused by the Delivery Excuse; and 

(iii) Seller shall promptly notify Purchaser when the condition of 
Delivery Excuse is no longer delaying or preventing Seller’s performance. 

 

 

SECTION XVIII. 
 

TERMINATION AND DEFAULT 

Section 18.1 Event of Default. 

(a) The occurrence of any one of the following shall constitute an Event of 
Default with respect to Seller: 

(i) Seller shall fail to make payments for undisputed amounts due 
under this Agreement to Purchaser within 10 Days after notice from Purchaser that such payment 
is unpaid and due; 

(ii) Seller shall fail to comply with any material provision of this 
Agreement (other than the obligation to pay money when due), and such failure shall continue 
uncured for 30 Days after notice thereof by Purchaser, provided that if such failure is not capable 
of being cured within such period of 30 Days with the exercise of reasonable diligence, then 
such cure period shall be extended for an additional reasonable period of time (not to exceed 180 
Days) so long as Seller is exercising reasonable diligence to cure such failure; 

(iii) Seller shall: (a) admit in writing its inability to pay its debts as 
such debts become due; (b) make a general assignment or an arrangement or composition with or 
for the benefit of its creditors; (c) fail to controvert in a timely and appropriate manner, or 
acquiesce in writing to, any petition filed against such Party under any bankruptcy or similar 
law; (d) take any action for the purpose of effecting any of the foregoing; or 

(iv) A proceeding or case shall be commenced, without the application 
or consent of Seller, in any court of competent jurisdiction, seeking: (a) its liquidation, 
reorganization of its debts, dissolution or winding-up, or the composition or readjustment of its 
debts; (b) the appointment of a receiver, custodian, liquidator or the like of Seller or of all or any 
substantial part of its assets; or (c) similar relief in respect of Seller under any law relating to 
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bankruptcy, insolvency, reorganization of its debts, winding-up, composition or adjustment of 
debt, and such proceeding shall remain in effect, for a period of 90 Days. 

(b) The occurrence of any one of the following shall constitute an Event of 
Default with respect to Purchaser: 

(i) Purchaser shall fail to make payments for undisputed amounts due 
under this Agreement to Seller within 10 Days after notice from Seller that such payment is 
unpaid and due; 

(ii) Purchaser shall fail to comply with any material provision of this 
Agreement (other than the obligation to pay money when due), and such failure shall continue 
uncured for 30 Days after notice thereof by Seller, provided that if such failure is not capable of 
being cured within such period of 30 Days with the exercise of reasonable diligence, then such 
cure period shall be extended for an additional reasonable period of time (not to exceed 180 
Days) so long as Purchaser is exercising reasonable diligence to cure such failure; 

(iii) Purchaser shall: (a) admit in writing its inability to pay its debts as 
such debts become due; (b) make a general assignment or an arrangement or composition with or 
for the benefit of its creditors; (c) fail to controvert in a timely and appropriate manner, or 
acquiesce in writing to, any petition filed against such Party under any bankruptcy or similar 
law; (d) take any action for the purpose of effecting any of the foregoing; or 

(iv) A proceeding or case shall be commenced, without the application 
or consent of Purchaser, in any court of competent jurisdiction, seeking: (a) its liquidation, 
reorganization of its debt, dissolution or winding up, or composition or readjustment of its debt; 
(b) the appointment of a receiver, custodian, liquidator or the like of Purchaser or of all or any 
substantial part of its assets; or (c) similar relief in respect of Purchaser under any law relating to 
bankruptcy, insolvency, reorganization of its debts, winding-up, composition or adjustment of 
debts, and such proceeding shall remain in effect, for a period of 90 Days. 

Section 18.2 Remedies for Default.  If an Event of Default occurs with respect 
to a defaulting Party at any time during the Term, the non-defaulting Party may, for so long as 
the Event of Default is continuing, (i) deliver a written notice which establishes a date (which 
date shall be no earlier than 30 Days after the Non-Defaulting Party delivers notice) (the “Early 
Termination Date”) on which this Agreement shall be canceled, (ii) withhold any payments due 
in respect of this Agreement and (iii) pursue any other remedies available at law or in equity, 
except to the extent such remedies are expressly limited by this Agreement. 

SECTION XIX. 
 

INDEMNIFICATION AND LIABILITY 

Section 19.1 Indemnification. 

(a) Each Party shall indemnify, defend and hold the other Party and its 
officers, directors, affiliates, agents, employees, contractors and subcontractors, harmless from 
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and against any and all Claims, to the extent caused by any act or omission of the indemnifying 
Party or the indemnifying Party’s own officers, directors, affiliates, agents, employees, 
contractors or subcontractors or to the extent such Claims arise out of or are in any manner 
connected with the performance of this Agreement by such indemnifying Party.  For the 
avoidance of doubt, in the event that any loss or damage with respect to any Claim is caused by 
the negligence of both Purchaser and Seller, including their respective officers, directors, 
affiliates, agents, employees, contractors or subcontractors, such loss or damage shall be borne 
by Purchaser and Seller in the proportion that their respective negligence bears to the total 
negligence causing such loss or damage. 

(b) Notwithstanding anything to the contrary in this Agreement, each Party 
shall indemnify, defend and hold harmless the other Party from any Claims arising from the Fuel 
(or Non-Conforming Fuel) or the Net Electrical Output that occur when risk of loss of the Fuel 
or Net Electrical Output is vested in the indemnifying Party. 

Section 19.2 Fines. 

(a) Any fines, penalties or other costs incurred by either Party or such Party’s 
agents, employees or subcontractors for non-compliance by such Party, its agents, employees or 
subcontractors with the requirements of any Laws or Governmental Approvals shall not be 
reimbursed by the other Party but shall be the sole responsibility of such non-complying Party. 

(b) If such fines, penalties or other costs are assessed against Purchaser by 
any Governmental Agency or court of competent jurisdiction due to the non-compliance by 
Seller with any Laws or Governmental Approvals, Seller shall indemnify and hold harmless 
Purchaser against any and all losses, liabilities, damages and claims suffered or incurred because 
of the failure of Seller to comply therewith, subject to refund in the event that Seller or Purchaser 
prevails in any Contest described below.  Seller shall also reimburse Purchaser for any and all 
legal or other expenses (including attorneys’ fees) reasonably incurred by Purchaser in 
connection with such losses, liabilities, damages and claims. 

(c) If such fines, penalties or other costs are assessed against Seller by any 
Governmental Agency or court of competent jurisdiction due to the non-compliance by 
Purchaser with any Laws or Governmental Approvals, Purchaser shall indemnify and hold 
harmless Seller against any and all losses, liabilities, damages and claims suffered or incurred 
because of the failure of Purchaser to comply therewith, subject to refund in the event that 
Purchaser or Seller prevails in any Contest described below.  Purchaser shall also reimburse 
Seller for any and all legal or other expenses (including attorneys’ fees) reasonably incurred by 
Seller in connection with such losses, liabilities, damages and claims. 

(d) In the case of Section 19(b) and (c), either Party shall, upon written notice 
to the other Party, have the right to reasonably Contest in the name of either or both Parties, as 
required, or to require the other Party to reasonably Contest, the assessment of such fines, 
penalties or costs and such Contesting Party shall be responsible for any costs and expenses 
(including the costs and expenses of the other Party) relating to such Contest. 
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Section 19.3 Limitations of Liability, Remedies and Damages. 

(a) Each Party acknowledges and agrees that in no event shall any partner, 
shareholder, member, manager, owner, officer, director, employee or affiliate of either Party be 
personally liable to the other Party for any payments, obligations, or performance due under this 
Agreement or any breach or failure of performance of either Party and the sole recourse for 
payment or performance of the obligations under this Agreement shall be against Seller or 
Purchaser and each of their respective assets and not against any other Person, except for such 
liability as expressly assumed by an assignee pursuant to an assignment of this Agreement in 
accordance with the terms hereof. 

(b) Notwithstanding any provision of this Agreement to the contrary, Seller 
shall have no obligation to deliver Replacement Power to Purchaser, and Seller shall not be 
liable for, and shall be held harmless against, any claims, damages or liabilities of any kind 
resulting from a Forced Outage or other failure to deliver Actual Total Capacity or Net Electrical 
Output to Purchaser or to operate within the Design Limits other than (i) as reflected in the 
calculation of Availability Adjustment Factor or (ii) as with respect to Seller’s obligation to 
exercise its rights under the RP-ATP PPA to cause Generator to (A) reimburse Purchaser for 
Replacement Power to be provided pursuant to Section 6.2 or (B) pay imbalance charges or 
penalties pursuant to Section 6.1(d) or (iii) pursuant to Section 19.1. 

(c) THE EXPRESS REMEDY OR MEASURE OF DAMAGES SET FORTH 
IN THIS AGREEMENT SHALL BE THE SOLE AND EXCLUSIVE REMEDY WITH 
RESPECT TO SUCH SECTIONS.  EACH PARTY’S LIABILITY SHALL BE LIMITED AS 
SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT 
LAW OR IN EQUITY FOR THE SAME DAMAGE OR INJURY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED IN THIS AGREEMENT, NEITHER PARTY SHALL BE LIABLE 
TO THE OTHER FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 
INDIRECT DAMAGES SUFFERED BY THAT PARTY OR BY ANY CUSTOMER OR ANY 
PURCHASER OF THAT PARTY, LOST PROFITS OR OTHER BUSINESS INTERRUPTION 
DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY 
PROVISION OR OTHERWISE (EXCEPT TO THE EXTENT THAT AN INDEMNIFYING 
PARTY PURSUANT TO THE PROVISIONS OF SECTION 19.1 HEREOF IS OBLIGATED 
TO INDEMNIFY AGAINST THIRD PARTY CLAIMS NOT ARISING OUT OF 
CONTRACTS WITH THE INDEMNIFIED PARTY FOR CONSEQUENTIAL, INCIDENTAL, 
PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES OR LOST PROFITS OR OTHER 
BUSINESS INTERRUPTION DAMAGES). IT IS THE INTENT OF THE PARTIES THAT 
THE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF 
DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING, WITHOUT LIMITATION, THE NEGLIGENCE OF ANY PARTY, WHETHER 
SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT 
OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY 
IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE 
APPROXIMATION OF THE HARM OR LOSS. 
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(d) The provisions of this Section 19 shall survive the termination of this 
Agreement.   

(e) Without limiting the generality of this Section 19 and as between 
Purchaser and Seller, each waives the limitation on liability found in Idaho Code Section 72-
209(2) to the extent such provision would otherwise limit or bar the indemnification rights 
contained in Section 19.1.  

SECTION XX. 
 

DISPUTE RESOLUTION 

Section 20.1 Senior Officers. 

(a) Each of Seller and Purchaser shall designate in writing to the other Party a 
representative who shall be authorized to resolve any dispute arising under this Agreement in an 
equitable manner and, unless otherwise expressly provided herein, to exercise the authority of 
such Party to make decisions by mutual agreement. 

(b) If such designated representatives are unable to resolve a dispute under 
this Agreement, such dispute shall be referred by each Party’s representatives, respectively, to a 
senior officer designated by Seller and a senior officer designated by Purchaser for resolution 
upon five Days’ written notice from either Party. 

(c) The Parties hereto agree (i) to attempt to resolve all disputes arising 
hereunder promptly, equitably and in a good faith manner; and (ii) to provide each other with 
reasonable access during normal business hours to any and all non-privileged records, 
information and data pertaining to any such dispute. 

Section 20.2 Arbitration.  All disputes arising under, out of, or in relation to this 
Agreement that are not resolved pursuant to Section 20.1 within 30 Days after either Party’s 
receipt of notice referring the dispute to the senior officers of Seller and Purchaser (and in any 
event within the time which legal or equitable proceedings based on such claim, dispute, or 
controversy would not be barred by the applicable statute of limitations) shall be submitted upon 
written request of either Party to binding arbitration.  Each Party shall have the right to designate 
an arbitrator of its choice, who need not be from the American Arbitration Association (“AAA”) 
panel of arbitrators but who (a) shall be an expert in the independent power electric generation 
field and (b) shall not and shall not have been previously an employee or agent of or consultant 
or counsel to either Party and shall not have a direct or indirect interest in either Party or the 
subject matter of the arbitration.  Such designation shall be made by notice to the other Party and 
to the AAA within 10 Days or, in the case of payment disputes, five Days after the date of the 
giving of notice of the demand for arbitration.  The arbitrators designated by the Parties shall 
designate a third arbitrator, who shall have a background in legal and judicial matters (and who 
shall act as chairman), within 10 Days or, in the case of payment disputes, five Days after the 
date of the designation of the last of the arbitrators to be designated by the Parties, and the 
arbitration shall be decided by the three arbitrators.  If the two arbitrators cannot or do not select 
a third independent arbitrator within such period, either Party may apply to the AAA for the 
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purpose of appointing any person listed with the AAA as the third independent arbitrator under 
the expedited rules of the AAA.  Such arbitration shall be held in Seattle, Washington, or in any 
other mutually agreed upon location.  The rules of the AAA shall apply to the extent not 
inconsistent with the rules herein specified.  Each Party shall bear its own expenses (including 
attorneys’ fees) with respect to the arbitration, unless the arbitrator decides on a different 
allocation of expenses.  The arbitrators shall designate the Party to bear the expenses of the 
arbitrators or the respective amounts of such expense to be borne by each Party.  

Section 20.3 Binding Nature of Proceedings.  Each Party understands that this 
Agreement contains an agreement to arbitrate with respect to any dispute.  After signing this 
Agreement, each Party understands that it shall not be able to bring a lawsuit concerning any 
dispute that may arise that is covered by this arbitration provision.  Instead, each Party agrees to 
submit any such dispute to an impartial arbitrator.  Any award of the arbitrator may be enforced 
by the Party in whose favor such award is made in any court of competent jurisdiction. 

Section 20.4 Performance to Continue.  Unless otherwise agreed in writing, 
each Party shall diligently continue to perform its obligations under this Agreement during the 
pendency of any disputes or arbitration proceedings so long as all undisputed amounts payable 
hereunder have been paid. 

SECTION XXI. 
 

MISCELLANEOUS 

Section 21.1 Prudent Industry Practices.  All actions required or taken by either 
Party under this Agreement shall be consistent with Prudent Industry Practices. 

Section 21.2 Assignment. 

(a) Subject to Section 21.2(b), neither this Agreement, nor any of the rights or 
obligations hereunder, may be assigned, transferred or delegated by either Party without the 
express prior written consent of the other Party. 

(b) Nothing in this Agreement shall restrict the transferability of shares, 
partnership interests, member interests or other interests in Purchaser or Seller, or the issuance 
by Purchaser or Seller of additional interests in such Party. 
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Section 21.3 Notices.  Except as otherwise specified in this Agreement, any 
notice, demand for information or documents required or authorized by this Agreement to be 
given to a Party shall be given in writing and shall be sufficiently given if delivered by overnight 
mail, overnight courier or hand delivered against written receipt, or if transmitted and received 
by facsimile transmission addressed as set forth below, or if sent to such Party by overnight mail, 
overnight courier or hand delivery to such other address as such Party may designate for itself by 
notice given in accordance with this Section 21.3.  Any such notice shall be effective only upon 
actual delivery or receipt thereof.  All notices given by telex or facsimile shall be confirmed in 
writing, delivered or sent as aforesaid, but the failure to so confirm shall not vitiate the original 
notice. The address for the delivery of notices and bills to each Party and the respective 
telephone and facsimile numbers are as follows: 

(a) For Seller: 

Avista Turbine Power, Inc. 
1411 East Mission Avenue 
Spokane, Washington  99202 
Attention:  Mark Thies  
Telephone: 509-495-8638 
Facsimile:  509-495-4361 

(b) For Purchaser: 

Avista Corporation 
1411 East Mission Avenue  
Spokane, Washington  99202 
Attention:  Director, Power Supply 
Telephone: 509-495-4460 
Facsimile:  509-495-4272 

Section 21.4 Choice of Law.  This Agreement shall be governed by, and 
construed in accordance with, the law of the State of New York, exclusive of conflicts of laws 
provisions. 

Section 21.5 Entire Agreement.  This Agreement constitutes the entire 
understanding between the Parties and supersedes any and all previous understandings or 
agreements between the Parties with respect to the subject matter hereof.  This Agreement shall 
be binding upon and inure to the benefit of the Parties and their respective successors and 
assigns. 
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Section 21.6 Waiver.  Any term or condition of this Agreement may be waived 
at any time by the Party hereto that is entitled to the benefit thereof, but no such waiver shall be 
effective unless set forth in a written instrument duly executed by or on behalf of the Party 
waiving such term or condition.  The failure or delay of either Party to require performance by 
the other Party of any provision of this Agreement shall not affect its right to require 
performance of such provision unless and until such performance has been waived by such Party 
in writing in accordance with the terms hereof. No waiver by either Party of any term or 
condition of this Agreement, in any one or more instances, shall be deemed to be or construed as 
a waiver of the same or any other term or condition of this Agreement on any future occasion. 

Section 21.7 Modification or Amendment.  No modification, amendment or 
waiver of any provision of this Agreement shall be valid unless it is in writing and signed by 
both Parties. 

Section 21.8 Severability.  If any term or provision of this Agreement or the 
application thereof to any Person or circumstance is held to be illegal, invalid or unenforceable 
under any present or future Law or by any Governmental Agency, (a) such term or provision 
shall be fully severable, (b) this Agreement shall be construed and enforced as if such illegal, 
invalid or unenforceable provision had never comprised a part hereof, (c) the remaining 
provisions of this Agreement shall remain in full force and effect and shall not be affected by the 
illegal, invalid or unenforceable provision or by its severance herefrom and (d) the Parties shall 
negotiate in good faith to enter into such modifications of this Agreement as may be necessary to 
preserve the economic and other benefits of this Agreement to the affected Party to the greatest 
extent possible and permissible. 

Section 21.9 Counterparts.  This Agreement may be executed in counterparts, 
all of which shall constitute one agreement binding on both Parties hereto and shall have the 
same force and effect as an original instrument, notwithstanding that both Parties may not be 
signatories to the same original or the same counterpart. 

Section 21.10 Confidential Information.  Any information provided by either 
Party to the other Party pursuant to this Agreement and labeled “CONFIDENTIAL” shall be 
utilized by the receiving Party solely in connection with the purposes of this Agreement and 
shall not be disclosed by the receiving Party to any third party, except with the providing Party’s 
consent, and upon request of the providing Party shall be returned thereto. Notwithstanding the 
above, the Parties acknowledge and agree that such information may be disclosed to actual and 
prospective Financing Parties, suppliers and potential suppliers of major equipment to the 
Facility and other third parties as may be necessary for Purchaser and Seller to perform their 
obligations under this Agreement and the Financing Documents. To the extent that such 
disclosures are necessary, the Parties also agree that they shall in disclosing such information 
seek to preserve the confidentiality of such disclosures. This provision shall not prevent either 
Party from providing any confidential information received from the other Party to any court in 
accordance with a proper discovery request or in response to the reasonable request of any 
Governmental Agency charged with regulating the disclosing Party’s affairs, provided that, if 
feasible, the disclosing Party shall give prior notice to the other Party of such disclosure and, if 
so requested by such other Party, shall have used all reasonable efforts to oppose or resist the 






































































































































































































































