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Powell: Time To 'Retool’ The FCC
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The Federal Communications Commission needs not only a new policy direction to deal with the convergence
of communications technologies, but more weapons from Congress with which to punish companies that flout
the rules, the agency’s chairman told a Congressional panel on Thursday.

“The FCC is facing something that in some regards it hasn't faced before,” said Chairman Michael Powell.
"Bvery part of its portfolio is facing some sort of revolution.”

One of the primary problems facing the agency is that its structure, evolved over the past 70 years, is geared
toward the type of technology being regulated, and not the service being offered. The rapid rise of the Internet
has led to the conundrum that broadband service offered via telephone wires is regulated in one way, while
broadband delivered via other conduits is regulated differently or not at all. “Increasingly,” he said, "the
regulatory challenge is a definitional challenge,” for example, trying to figure out what kind of label to give to
AT&T when its businesses include telephony, data services, wireless and cable.

What would be better would be a comprehensive “retooling and redirecting” of the agency to align its
operations to services rather than techaology,

That will require some education on the part of the agency, Powell said, because while it understands well the
mature telephone business, a world of broadband infrastructure via everything from cable to satellites all
"vying for the Internet future" are "systerns known much less to us.” He said the agency needed to beef up its
ranks with "first-rate" technology and economics experts, and pledged to work so that everyone at the agency,
down 1o clerks, had at least a basic knowledge of new technology. The agency can’t afford to have AQL Time
Warner head Steve Case or Microsoft chief Bill Gates "provide us on-the-job tutorials at the same time we are
trying to regulate them."”

Nonetheless, he warned, the agency has lost 20% of its engineers in the past few years and that within four
years, 40% of the remaining engineers will be eligible for retirement. Yet the pay scales at which their
replacements would be hired "are not going to work” in competing with the private sector, so the agency will
have to improve greatly its internal training and support for independent professional development of its
engineering staff, ‘

It will also require some change by Congress, because some of the differences in regulatory approach stem
from the law rather than agency rules. Powell also insisted that if the FCC was to becoms less "prophylactic”
in its approach to its work, and replace that with rapid decision making and enforcement, it would need a
bigger stick against companies that break the rules, '

“The tools Congress has given us are inadequate. Our fines are trivial,” he said. "A fine of $75,000 when
you're a company making millions or even billions of dollars is just a cost of doing business."
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A company will simply pay such a fine, rather than be at all deterred from the behavior that led to it. "You
can't throw the public interest inta the toilet for laissez faire," he said.

In response to questions from lawmakers, Powell said that the deployment of spectrum for 3G wireless data
services placed the FCC "between a rock and a hard place” because much of the desirable spectrum is still
held by entities like the Defense Department. Yet the FCC is mandated to auction the spectrum, even while it
is unclear when or even if it will become free for the winners to use, thus affecting the money that can be
raised by the auctions. "This is a messy thing we'll have to work through,” he said.

He also called the issue of whether to apply universal service charges and other economic regulation to IR
telephony “the $64 billion question, literally.” While IP telephony could be characterized as &
telecommunications service as defined by Congress, and hence regulated the way traditional telephony is, "if
factual analysis was to suggest it was something else, it would legitimately fall outside the traditional
application of these subsidy programs,” Powell said.

And he told lawmakers that while ultra-wideband technology is "very exciting and promising," the prospect
that it will interfere with GPS signals used for navigation and public safety is of great concern. Right now, he
said, the FCC is attempting to digest and eveluate "many studies, maybe too many," to determine if there is
significant interference. But he said he anticipates moving quickly on that issue,

Powell also pledged to speed up the pace of dealing with so-called 271 applications, which are filed by local
phone companies who want to enter the long-distance market; to continue to administer the e-rate program as
mandated by Congress; and to continue to consider how to best deal with regulated caps on ownership of cable
systems or cross-ownership of various kinds of media, in light of recent court decisions.
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. Introduction

The advent of the Internet has been an innovative force in the history of telecommunications— a :

history abundant in producing techmological advancements ripe with capabilities that have
enhanced our lived. .

" More than six years 6o, when I first joined the Foderal Communications Commission, the world

wide web was just being launched. Since then, the number of Internet users worldwide bas-
grown from more than 4 million people to more than 250 million people, The average amount of:
time that an American user is on line has expanded to slmost one and a half hours per day. That's

‘more than twice as much time as our average citizen spends reading a newspaper.

But the evolution of telecommunicatians and the Intemet is still unfolding. We have witnessed:

* over the last year the turbulence of telecommunications and the Interet markets - suggesting:

that the trajectory of communications is really a work in progress, fast-changing, and not free of
risk. Many aspects of this picture remain uncertain and unknown. Internet Protocol (IR

telephony, for example, still constitutes a minute fraction of global voice traffio~ close to’ one:
percent of that traffic, at best. '

We do know, however, that communications technologies link the nations of the world:
Therefore, a major challenge that we face - governments and the private sector alike — is to
ensure that all persais can harvest the benefits that these technologies unleash. The Internet can
be one key that unlotks the door to limitless opportunities for all of society, including consumers;
businesses, and social and public interest organizations. It can bring us together in ways that

* mever existed before. It has the power to promote the exchange of ideas, Given the Internet's

potential to drive evonomic growth, foster information-cxchange, benefit cultures, and spread
democracy, we must implement sound decisions and strategies 1o echieve its promise.

IP telephony embodies onc way that the Intsmet makes possible the impossible through
technological ingenuity. Not only does IP telephony bring the immediate benefit of expandell

- access to telephony, it offers users new services and expanded functions at lower prices. This ik

because the network undedying the Internet has the capability to integrats volce, date, and video~
- the beauty of digitel IP technology. Users can communicate and conduct busitiess more quickly

and efficiently. Voice is increasingly just one of & suite of applications deployed over the IP
platform.

In addition, IP telepaony can spur the transition of developing countries to the world of state-of-
the-art communications — instant access to auything or enyone from anywhere, Developing
countries can benefit from the early introduction of Internet packet-switched technology and the
variety of Internet survices that this technalogy offers. [P networks promote infrastructure build-
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out, human resource development, and innovation ~ all of which are important to bridging.the
" Digital Divide. oo o

Ror these reasons, the FCC encourages governments to remain open to the growth of IP
telephany. But all of ths benefits of IP telephony have not yet pushed thqmselves up thmugh the
soil, and IP telephony cunnot be expected fo change the landscape-ovemight, We must resist the
" temptation to.label this new fruit of our technological harvest one thing or .aao'thsr based on
existing regulatory frameworks. That is to say that we maust be careful to avoid simply lab9hug
IP telephony es “tolecommunicdtions” or athe Internet.” To be successful, [P telephony pn:owders
must have the technolozy to handle both telecommunications and the Intemet.I recognize that
Member States are grappling with how to treat IP telephony, as IP telephony raiges & host o

policy issues. My comments today will focus on the U.S. experience the growth of this
technology to date.

The U.S. Experience -

I want to share with you what we are doing in the United States, our work in progress. Although - -
not all countries are in the same position, it is instructive to dis¢uss where we have been, where
we are going, and Jegsens we have learned along the way. .

We have had a long tralition of making decisions to adapt to the fast changes in communications
technologics. It is in this overall historical context that I want to speak about IP telepliony. We
bave tried to create an emvironment for campetition, innovation, and investment to flourish in the

‘hopes of bengfiting consumers, By doing so, we cultivated the fertile ground in whicl the
Inmﬁt m srown- M

The sscret to the Intermt’s success has been to let the competitive market thrive. .
Where competition has been present, innovation and investment have followed., Consumers of
network services have spent the time and capital necessary to develop new services .and

applications, all of which have moved the control of these services from the network provider -
closer and closer to the consumer.

The history of communications in the United States shows that regulations traditionally have been
maintained only where s firm exercises market power over essential services and facilities or |
because of overwhelming public interest imperatives. For over ons hundred years, this.was the
situation with providers of basic telecommunications services, and their regulation. Neither of
thess factors appears evident in the Internet realm today. But the FCC will continue to monitor
carefully the situation &5 market forces continue to work. '

Let us Jook at the eadiest days of this growth, and our regulstory résponse. In the 1960s, .
computer data procassing technology was layered on top of telecommunications infrastructure to -
form 2 brilliant network design that would later give birth to the Internet. We asked ourselves
then- whether computer dats process services should be treated like common carriers. The
Commission acknowledged the innovative force of technologies that deliver enhanced services to
the public and in its Computer Inquiry proceedings, decided not to treat data processing services
as 2 common carrier (ransmission. The Commission determined that enhanced services would -
best flourish if they conld be provided on an unregulatod basis.

Since then, the FCC has continued along this path.




e In 1975, the FCC adopted a rule permitting customers to connect equipment to -

the phone network provided it would ‘not harm the network. This decision -

contributed to the rapid deployment of the modem that Americans later would :
use to access tho Interet. ,

® In the early 19803, we determined that enhanced services would be exempt ffom

: access charges. The FCC stated that, by retaining the Enhanced Service Provider
(ESP) exemption, we would avoid disturbing the still-evolving information
services industry. This decision stimulated Internet expansion, made it
afforclable for consumers (o BCCOSS the Internet, and contributed to the vibrancy

and competition that exist in today's Internet and interactive computer services
marki:ts. C .

. In the 1980s, the courts deoreed competition in the long distance
telecommunications market. We moved aggressively to break-up monopolies
and promote competition. These actions resulted in private capital flowing into :
the lemg-haul market and opened the market to reseliers. Since 1984, sates have
dropped 56 percont as a result of the competition from approximately 600 long- -
distance companies that are estimated to provide service today. And, most
impartantly, as a consequence of this decision, information infrastructure was
built out— that is the foundation upon which the Internet rests today. :

e In 1996, the policy decision to refrain from treating enhanced services, identified -
. as information services, as t,elaoommuninaﬁ_pna services was embodied in the:
Telezommunications Act by the U.S. Congress. T

o In April of 1998, the FCC re-cxamined its Internet policies in the Universal:
: Serv.ce Report sent to Congress (known as the Stevens Report). This report dealt:
largely with the impact of the Intemnet on the Universal Service Fund (USF).
Gentrally, we reaffirmed that, as information service providers, Internet Service
Providers (ISPs) are not required to makeé direct contributions to the USF a¢
telecommunications carriers would. We noted, however, that suth a policy does
not arode USF becanse ISPs lease lines from telecommunications carriers that
include the revenue from such lines in their USF contribution base. Accordingly,

as ISPs grow, so doss USF.

After re-examining is policy on the Internet in the Stevens Report, the FCC affirmed thet Internet

 services should not se subject to regulations designed for teléphone networks — our testimonial

that competition and deregulation aro the bedrock for a robust Internet economy.

We preserved the unregulated status of IP telephony, although we noted that we would determine
on a case-by-case busis whether certain phone-to-phons IP telephony ~ as opposed to computer-
to~computer IP telephony configurations -~ may be properly classified as telecommunications
services. Our decision to adopt a case-by-case approach, rather than make definitive
proncuncements in the absence of a complete record on specific offerings, waa prudent due to the
nagcent state of the wechnology., As in other instances, the FCC recognized the dynamism of the
Internet and the need to  consider whether any tentative definition of IP telephony would be
quickly overcome by technological changes. We further noted that — internationally - 1P

telephony serves the public interest because it introduces alternative calling options in markets
that would ottrerwise face little competition. .




The FCC more recenily hes concluded that as Internet-based services begin o compets with.
traditional telecommunications services, policy makers can further dersgulate these logacy
services. In other words, once the growth of campetitive services lovels the field in the
marketplace, we can level the regulatory playing field through more deregulation.

Conclusion

The United States believes that, to the greatest extent possible, market forces should continue to
drive techmological advances and innovation in IP telephony. We cannot and should not get in
the wey of the technolagical revolution thet is moving control of information and
communications services from the builders of the networks to the consumers who use those
networks, We must avuid slapping legacy regulations on the evolving market in an
overabundance of cautian, cr risk inhibiting the development of the benefits of that evolution.

IP telephony symbolizes one of the many marveis of edvancements in communications
technology. We must be open to its development 50 We can enjoy its benefits.

Past experience also hus taught us that policy makers need to be sensitive to the fact that
technology is changing rapidly. We know that decisions once made by govemments can often be

made better and faster by the marketplace. Markets driven by technology can move faster than
laws and regulations. .

This is our story. It is the tlue print that wo believe has helped the Intemet prosper in the United
States. 1t reflects the visid>n shared by many Americans — growing out of the consumers of
services provided over networks. These users, including businesses, are taking advantag® of IP
telephony's expanded applications. Consumers are making calls at affordable rates to resch
famnily and friends. The number of U.S. online users has surged from 6% to 42% since 1993.
And about one third of the U.S, real economic growth is tied to the Internet either directly or.
indirectly through our infonhation and telecommunications sectors. ‘The Intenet has been fruitful
for our society in ways we snd the builders of the legacy networks never imagined.

And it will continue to preduce new fruit, as long as we regulators tread ag lightly as possaible
through the fertile field of Internet applications. Technological advances most often will make
regulation unnecessary; uanecessary intervention that slows the growth of such progress may
cause the desirable fruits of progress o wither o the vine.






