BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION,





Complainant,


v.

ADVANCED TELECOM GROUP, INC; ALLEGIANCE TELECOM, INC.; AT&T CORP; COVAD COMMUNICATIONS COMPANY; ELECTRIC LIGHTWAVE, INC.; ESCHELON TELECOM, INC. f/k/a ADVANCED TELECOMMUNICATIONS, INC.; FAIRPOINT COMMUNICATIONS SOLUTIONS, INC.; GLOBAL CROSSING LOCAL SERVICES, INC.; INTEGRA TELECOM, INC.; MCI WORLDCOM, INC.; McLEODUSA, INC.; SBC TELECOM, INC.; QWEST CORPORATION; XO COMMUNICATIONS, INC. f/k/a NEXTLINK COMMUNICATIONS, INC.,





Respondents

	Docket No. UT-033011

SETTLEMENT AGREEMENT AMONG QWEST, COMMISSION STAFF AND PUBLIC COUNSEL


I. PARTIES

1 Qwest Corporation (“Qwest”), Commission Staff (“Staff”) and the Public Counsel Section of the Attorney General of Washington (“Public Counsel”) (collectively, the “Settling Parties”) enter into the following agreement (the “Agreement” or the “Settlement Agreement”) to resolve all issues among them in the above-captioned docket  pending before the Washington Utilities and Transportation Commission (the “Commission”).  

II. BACKGROUND

2 On August 13, 2003, the Commission, through Staff, issued a Complaint (which was amended on August 15, 2003) against Qwest and thirteen competitive local exchange carriers (“CLECs”) alleging violations of federal and state law.  Staff alleged Qwest violated federal and state law by failing to file for Commission review and approval fifty-two (52) agreements with Washington CLECs alleged by Staff to be interconnection agreements.  Those agreements were identified in Exhibit A to the Amended Complaint as Exhibits 1A through 52A.  Staff also alleged Qwest violated state law with regard to twenty-five (25) settlement agreements with Washington CLECs identified in Exhibit B to the Amended Complaint as Exhibits 1B through 25B.
3 Through the course of this proceeding, the scope of the claims has narrowed as described in greater detail in the Narrative filed along with this Agreement pursuant to WAC 480-07-740(2)(a).  At present, pending approval of this Settlement Agreement, the only issues that remain in this case are Staff’s allegations against Qwest concerning all Exhibit B agreements and the following Exhibit A agreements:  1A; 2A; 3A; 4A; 5A; 6A; 7A; 8A; 9A; 12A; 16A; 19A; 21A; 25A; 26A; 27A; 28A; 29A; 30A; 32A; 33A; 34A; 35A; 36A; 40A; 44A; 45A; 47A; 48A; and 52A.  
III. SPECIFIC TERMS OF SETTLEMENT

4 In retrospect and upon review of the FCC’s Declaratory Ruling issued October 4, 2002, Qwest admits that it violated Sec. 252 by failing to file, in a timely manner, the following 24 Exhibit A agreements with the Commission for review:  1A; 2A; 3A; 4A; 5A; 6A; 7A; 8A; 9A; 12A; 16A; 27A; 28A; 29A; 30A; 32A; 33A; 34A; 35A; 36A; 40A; 47A; 48A; and 52A.   

5 The Staff and other parties to this Proceeding have identified the existence of a transaction with Eschelon and a transaction with McLeodUSA relating to rates or discounts off of rates for intrastate wholesale services.  These transactions are identified in testimony and the agreements listed in paragraphs 12 (Eschelon) and 13 (McLeodUSA) of Order No. 12.  Staff believes that this evidence demonstrates and is sufficient to support a finding that Qwest willfully and intentionally violated Sec. 252, RCW 80.36.170, RCW 80.36.180, and RCW 80.36.186 by not filing, in a timely manner, its transactions with Eschelon and McLeodUSA relating to rates or discounts off of rates for Section 251(b) and (c) wholesale services.  Qwest agrees not to appeal such a finding by the Commission.  

6 The Settling Parties agree that imposition by the Commission of the following penalties and requirements on Qwest is a just and reasonable final resolution of the issues pending against Qwest in the Complaint and Amended Complaint in this proceeding and that these penalties and requirements are consistent with the statements and admissions set forth in paragraphs 4 and 5 above:
· Qwest must pay a penalty of $7,824,000. Qwest must pay this amount into the Public Service Revolving Fund within 15 days after the time has lapsed for filing an appeal, under state law, of the Commission’s order approving this Settlement Agreement, unless a party to this proceeding files an appeal.  If a party files a timely appeal to the Commission’s order approving this settlement, Qwest must pay this amount into the Public Service Revolving Fund within 15 days of a final, non-appealable order affirming the Commission’s order approving this settlement.           

· Qwest must pay for an independent, third party monitor to be approved by Staff to conduct an annual review of Qwest’s Wholesale Agreement Review Committee for a period of three years.

· Qwest must continue for three years its internal web-based Compliance Training Program addressing compliance with Section 252(e). 

· Qwest must comply with Sec. 252, RCW 80.36.170, RCW 80.36.180, and RCW 80.36.186.

7 Staff agrees to close its informal investigation into a potential complaint against Qwest for failing to file, in a timely manner, the nine interconnection agreement amendments approved by the Commission on September 8, 2004, in Docket Nos. UT-980390, UT-990310, UT-990343, UT-990384, UT-003000, UT-003094, and UT-043028 and identified in the Staff’s September 8, 2004 open meeting memorandum.  

8 The Settling Parties agree that the Complaint and Amended Complaint should be dismissed with respect to the Exhibit B agreements and Agreements 19A, 21A, 25A, 26A, 44A and 45A.  

9 The Settling Parties agree that the monetary penalties and requirements adopted herein are reasonably calculated to penalize Qwest for its violations of federal and state law and to deter and prevent such conduct from occurring in the future.   

10 The Settling Parties agree that the Commission has jurisdiction to resolve the claims asserted in the Complaint and Amended Complaint and that the Commission has the authority to review and approve the penalties agreed to in this Settlement Agreement.  

11 Qwest stipulates that under current Commission rules and orders it shares a legal obligation to file and seek Commission approval for all interconnection agreements.  Qwest accepts its shared obligation to file and seek Commission approval for all future interconnection agreements in compliance with existing law.  Qwest accepts that interconnection agreements should be filed with the state commissions within a reasonable period of time after execution.  Qwest agrees that all interconnection agreements shall be filed under Washington rule within thirty (30) days of execution.

12 Qwest agrees that if an interconnection agreement is presently in existence and not yet filed for approval, the interconnection agreement will be filed within forty-five (45) days of approval of this Settlement Agreement by the Commission.  

13 Qwest agrees that it will comply with the FCC’s Declaratory Ruling, dated October 4, 2002, and any orders issued by the FCC or the Washington Commission defining the scope of the filing requirement under Section 252 of the Telecommunications Act.  The monitor addressed in paragraph 6 above will have access to Qwest agreements with Washington CLECs to monitor compliance with this paragraph.   Any Settling Party may give the other Settling Parties written notice of its belief that a change in the law has affected this Settlement Agreement.  The parties agree to meet and negotiate in good faith to bring this Settlement Agreement into compliance with existing law.  If the Settling Parties cannot reach agreement within sixty (60) days of the date notice was given that a change in the law has occurred, any Settling Party may petition any state or federal court in Washington State for appropriate relief.    

14 The Settling Parties stipulate to this Settlement Agreement to resolve all matters in dispute among them regarding the Commission Complaint and Amended Complaint in this docket, including but not limited to any allegations that Qwest entered into agreements with Eschelon or McLeodUSA relating to rates or discounts off of rates for intrastate wholesale services.  

15 Each Settling Party reserves the right to withdraw from the Settlement Agreement by written notice to the other party and the Commission under any of the following circumstances:  (a) if the Commission rejects all or any portion of the Settlement Agreement; (b) if the Commission conditions approval of the Settlement Agreement on material revisions to its terms and conditions; (c) if the Commission awards any additional penalty or remedy against Qwest in this docket; (d) if the Commission does not make findings of fact and conclusions of law consistent with the statements and admissions set forth in paragraphs 4 and 5 above; or (e) if the Commission’s order approving this settlement is vacated.  Written notice must be served within 10 days.  In such event, no Settling Party will be bound or prejudiced by the terms of the Agreement, and each Settling Party shall be entitled to seek reconsideration of the Commission’s order.  Additionally, the Settling Parties will jointly request a pre-hearing conference be reconvened for purposes of establishing a procedural schedule to complete the case, if needed. 

16 The Settling Parties request a Commission order approving this Settlement Agreement, in which order the Commission would make findings of fact and conclusions of law consistent with this settlement agreement, impose the penalties and requirements identified above, find that no further enforcement action is warranted with respect to the agreements identified in paragraph 7 above, find that all matters and claims at issue in this docket are fully and finally resolved, and close the docket.  The Settling Parties each agree not to seek, directly or indirectly, any form of review or appeal of such an order by any state or federal court or agency.

17 The Settlement Agreement is not intended to preclude or prevent any carrier from filing a complaint with this Commission or in any other forum regarding the agreements at issue in this proceeding.

IV. GENERAL TERMS

18 Settlement Discussions.  The Settling Parties agree that this Agreement represents a compromise in the positions of the Settling Parties and represents a fair and reasonable resolution among them of all remaining matters in this proceeding.  As such, all discussions, documents, other evidence or conduct disclosed in the negotiation of this Agreement and relating to this Agreement are privileged, confidential, and inadmissible in this or any other proceeding.  This provision does not apply to pre-filed testimony or testimony/memoranda (if any is required) developed for submission to the Commission in support of the Agreement.

19 No Precedent.  The Settling Parties enter into this Agreement to avoid further expense, uncertainty and delay.  Except to the extent expressly stated in this Agreement, nothing in this Agreement shall be (1) cited or construed as precedent or as indicative of the Settling Parties’ positions on a resolved issue, or (2) asserted or deemed in any other proceeding, including those before the Commission, the commission of any other state, the state courts of Washington or of any other state, the federal courts of the United States of America, or the Federal Communications Commission to mean that a Settling Party agreed with or adopted another Settling Party’s legal or factual assertions.  

20 Entire Agreement; Integration.  This Agreement constitutes the Settling Parties’ entire, integrated agreement on all matters set forth herein and supersedes any and all prior oral and written understandings or agreements on such matters that previously existed or occurred in this proceeding, and no such prior understanding or agreement or related representations shall be relied upon by the Settling Parties.  Accordingly, the Settling Parties recommend that the Commission adopt this Agreement in their entirety.
21 Drafter of Agreement.  The Settling Parties acknowledge that this Agreement is the product of negotiations and compromise and shall not be construed against any Settling Party on the basis that it was or was not the drafter of any or all portions of this Agreement.  
22 Execution in Counterparts.  This Agreement may be executed by the Settling Parties in several counterparts and as executed shall constitute one agreement.  Copies sent by facsimile are as effective as original documents.

23 Necessary Actions.  Each Settling Party shall take all actions necessary and appropriate to enable it to carry out this Agreement.

24 Successors.  This Agreement applies to, inures to the benefit of, and is binding upon the Settling Parties and their successors.

25 Support of Agreement.  The Settling Parties shall cooperate in submitting this Agreement promptly to the Commission for acceptance, and shall support adoption of this Agreement in proceedings before the Commission, through testimony and/or briefing (if required by the Commission) as resolution of the issues in this proceeding.  No Settling Party to this Agreement or its principals, consultants, employees or attorneys will engage in any advocacy or public relations contrary to the Commission’s adoption of this Agreement as resolution of the issues in this proceeding.  Each Settling Party shall make available one or more witnesses in support of this Agreement if a hearing is determined necessary by the Commission.  The Settling Parties agree that all testimony previously filed that has not been stricken should be admitted for purposes of supporting the Settlement Agreement.  

26 Public Information.  The Settling Parties will submit for mutual review by all other Settling Parties any written statement to be issued to the news media regarding this Agreement or any elements of this Agreement at least two hours prior to issuance.  
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V. REQUEST FOR APPROVAL 

27 This Settlement Agreement is presented to the Commission under WAC 480-07-730 through -750 for the Commission’s approval.  If this Settlement Agreement is approved, it would constitute a full settlement of all issues raised in this proceeding.

DATED this 9th day of November, 2004.
	CHRISTINE O. GREGOIRE

ATTORNEY GENERAL OF WASHINGTON

By:                                            

Christopher G. Swanson, WSBA #30507

Assistant Attorney General 
Commission Staff

	QWEST CORPORATION

By:                                            

Steven Q. Hansen

Vice President, Carrier Relations    

	CHRISTINE O. GREGOIRE

ATTORNEY GENERAL OF WASHINGTON

By:                                            

Robert W. Cromwell, Jr., WSBA #24142

Assistant Attorney General
Public Counsel
	Approved as to form:

By:                                            

Lisa A. Anderl, WSBA #13236

Associate General Counsel  

Adam L. Sherr, WSBA #25291

Senior Attorney

Todd L. Lundy

Associate General Counsel    
Qwest Corporation
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