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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON

COWM SSI ON
In Re Application of ) Docket No. TG 040248
)  Volume XIV
KLEEN ENVI RONVENTAL ) Pages 1860 - 1990
TECHNOLOG ES, | NC. )

A hearing in the above natter was held on
Oct ober 26, 2004, at 9:29 a.m, at 1300 South Evergreen
Park Drive Southwest, O ynpia, Washington, before

Adm nistrative Law Judge ANN E. RENDAHL.

The parties were present as foll ows:

KLEEN ENVI RONMENTAL TECHNOLOG ES, I NC., by
GREGORY W HAFFNER, Attorney at Law, Curran Mendoza,
555 West Smith Street, Post Ofice Box 140, Kent,
Washi ngton 98035; tel ephone, (253) 852-2345.

STERI CYCLE OF WASHI NGTON, INC., by STEPHEN B.
JOHNSON, Attorney at Law, Garvey, Schubart, Barer, 1181
Second Avenue, Suite 1800, Seattle, Washington 98101;
t el ephone, (206) 464-3939.

HAROLD LEMAY ENTERPRI SES, | NC.; WASHI NGTON
REFUSE AND RECYCLI NG ASSOCI ATl ON; RUBATI NO REFUSE
REMOVAL, | NC.; CONSOLI DATED DI SPOSAL SERVI CES, |NC, by
JAMES K. SELLS, Attorney at Law, Ryan, Sells,
Upt egraft, 9657 Levin Road Northwest, Suite 240,
Silverdal e, Washington 98383; tel ephone, (360)
307-8860.

WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COWM SSI ON, by GREGCORY J. TRAUTMAN, Assistant Attorney
Ceneral, 1400 South Evergreen Park Drive Sout hwest,
Post O fice Box 40128, d ynpia, Washington 98504;
t el ephone, (360) 664-1187.

Kathryn T. W/l son, CCR
Court Reporter



1861

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| NDEX OF EXHI BI TS

EXHI BI T:

210

211

218

23

37

54

212

213

214

225

24

227

(repl acenent)

MARKED:

1864

1864

1865

1867

1867

1867

1868

1868

1868

1868

1965

1988

OFFERED:

1864

1864

1865

1871

1871

1869

1869

1869

1870

ADM TTED:

1864

1864

1866

1872

1872

1870

1870

1870

1871



1862

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| NDEX OF W TNESSES

W TNESS:

ROBERT OLSON
Di rect Examination by M. Haffner
Cross-Exani nati on by M. Johnson
Cross- Exami nation by M. Sells
Cross- Exanmi nation by M. Trautmn
Cross- Exani nati on by Judge Rendahl

Recr oss- Exam nation by M. Johnson

ALLEN MCCLOSKEY
Di rect Examination by M. Haffner
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1 PROCEEDI NGS

2 JUDGE RENDAHL: We are back for hopefully our
3 final day of hearing in Docket No. TG 040248,

4 captioned, In the matter of the Application

5 No. GA-79254 of Kleen Environmental Technol ogi es,

6 I ncorporated, for a certificate of public convenience
7 and necessity.

8 We are here before the Washington Utilities
9 and Transportati on Comm ssion on Tuesday, Cctober the
10 26th, 2004. |'m Ann Rendahl, the adm nistrative |aw
11 judge presiding over the proceeding, and we will take
12 appearances very briefly beginning with the Applicant.
13 MR HAFFNER: Thank you, Your Honor. Geg
14 Haf fner for the Applicant, Kl een Environnental

15 Technol ogi es, Inc.

16 JUDGE RENDAHL: For Protestant Stericycle?
17 MR, JOHNSON: Thank you. Steve Johnson

18 representing Stericycle of Washi ngton, Inc.

19 JUDGE RENDAHL: For the Protestants,
20 M. Sells?
21 MR, SELLS: |If Your Honor please, Janes Sells
22 representing Protestants Washi ngton Refuse and
23 Recycl i ng Associ ation; Rubatino Refuse, Inc.
24 Consol i dat ed Di sposal Refuse, Inc., and Harold LeMay

25 Enterprises, Inc.
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JUDGE RENDAHL: For Staff?

MR, TRAUTMAN:. Greg Trautman, representing
Conmmi ssion staff.

JUDGE RENDAHL: The purposes of our hearing
today are to address a letter that was filed with the
Conmi ssion in early COctober, purportedly by the
National Indian Health Board or a representative
t hereof, and we will be hearing fromM. O son and
M. MC oskey today.

Before we get to that point, we have a few
adm nistrative matters to address. The first being
that we have marked as Exhibit 210 and 211, which are
responses to Record Requisition No. 5. Marked as 210
are responses to an e-mail from M. Bill Knight,
K-n-i-g-h-t, from Stevens Hospital, Highline Community
Hospital, and Overl ake Hospital, and as 211, we've
mar ked the e-mail from M. Knight to six HSSA nenber
facilities, and is there any objection to admtting
those into the record?

MR, HAFFNER: No, Your Honor

MR, JOHNSON: No obj ection, Your Honor.

JUDGE RENDAHL: They will be admitted. The
next issue we need to take up is M. Johnson has
provi ded a repl acenent of what was adnmitted as Exhibit

218, which was presented as the plant visitor |og for
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the Morton, Washington, facility. M. Johnson
i ndicates that he had onmtted in error a few pages that
were titled "office |log" instead of "plant |og," and we
have a new Exhibit 218. Are there any objections to
that replacenment?

MR, HAFFNER: No obj ection, but can we have
M. Johnson verify that the pages that are bei ng added
don't add any new substantive evidence to the record?

MR. JOHNSON: They are what they are. |If you
| ook at the fax transmittal data on one end of the
page, you can see that these are sequentially nunbered
fromPage 2. Oiginally, there was a cover sheet on
this exhibit. That was transmtted fromthe Stericycle
plant to the Stericycle office in Kent, and the pages
that were onmtted fromthe exhibit that we dealt with
on Cctober 22nd are the pages that are marked 6 of 12,
7 of 12.

JUDGE RENDAHL: What these indicate are those
persons who visited the Mdrton facility; correct?

MR, JOHNSON:. Correct. So we are adding
i nformati on about people who visited that are omtted
fromthe prior exhibit, and for exanple, one of themis
Donald Wong. |If you |l ook on Page 7 of 12 towards the
bottom second one fromthe bottom had conducted an

audit, apparently, on Cctober 17th, 2000.
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1 JUDGE RENDAHL: But this doesn't change any

2 testinmony that's already in the record.

3 MR. JOHNSON:  No.

4 JUDGE RENDAHL: M. Haffner?

5 MR, HAFFNER: No obj ection

6 JUDGE RENDAHL: So the replacement exhibit is

7 admitted into the record. M. Johnson has al so

8 proposed to include sonmething we haven't marked that we
9 were going to discuss on the record, which is a Wb

10 site printout out fromthe MRT, Medical Industry Waste
11 Preventi on Roundtabl e, a two-page docunent descri bing
12 what the roundtable, or MRT, is. |It's been referred
13 to a fair ampunt in the record. M. Haffner, any

14 t hought s?

15 MR, HAFFNER: | would like to know why the

16 exhibit is being offered.

17 MR, JOHNSON: It's only being offered to
18 identify the organization that we've referred to as
19 MRT a fewtines. It has the full name of the

20 organi zation and provides a little bit of discussion

21 about what the organization does. |It's just to clarify
22 the record as to what that organization is.

23 MR. HAFFNER: G ven the size of this record
24 already, | don't see the relevance or the need to

25 burden it any further. |[|'mgoing to continue to object
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toit.

JUDGE RENDAHL: I'Il sustain the objection
because | think we have what we need in the record. W
have sonme descriptions of what MRT is on the record.
I'"'mnot sure it helps significantly, so at this point,
I'"'mgoing to deny the exhibit or not include it as an
exhibit. | don't think it's entirely necessary.

The next issue is on Cctober 12th, the
Commi ssion received the National Indian Health Board
letter offered by Kleen, and at our hearing on the
22nd, | thought that M. Haffner had withdrawn formally
the exhibit, so | have noted it as w thdrawn on the
exhibit list. M. Haffner is planning to reoffer the
exhi bit through M. O son, and | have marked it as
Exhibit 23, and | don't know that we need to get to
admi ssion at this point.

MR. HAFFNER: You said that | was intending
to reoffer it. | think M. Johnson is intending to
reoffer it.

JUDGE RENDAHL: Thank you. So we won't take
up adm ssion at this point. 1've also nmarked as
Exhi bit 37 the Cctober 25th, 2004, declaration of
Darin, D-a-r-i-n, Perrollaz, P-e-r-r-o-I-l-a-z, and
have marked as Exhibit 54 the October 25th, 2004,

decl arati on of Kenneth Lee.
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Further, we have marked as Exhibit 212, a
letter dated October 19th from J.T. Petherick,
P-e-t-h-e-r-i-c-k of the National Indian Health Board.
I"ve marked as Exhibit 213 a letter fromM Brian
Cl aboosby, and that's C-|1-a-b-0-0-s-b-y, dated Cctober
19th, 2004 to the Conmmi ssion fromthe Swi nom sh Triba
Community, S-wi-n-o-mi-s-h, and then marked as
Exhibit 214, is a simlar letter fromBrenda N el son,
N-i-e-l-s-0-n, fromthe Quileute, Qu-i-l-e-u-t-e
Heal t h and Human Services, to the Conm ssion dated
October 19th, 2004. And finally, we marked as Exhi bit
225 a docunent identified as pages fromthe Wb site of
the National Indian Health Board.

So |'ve marked all of those, and we now have
an issue -- and M. Johnson had sent an e-mmil al ong
with the copy of M. Petherick's letter, and the e-nmi
will be treated as a pleading, and | will check at our
next break as to whether the Petherick letter and the
e-nmai | have been received by the Comm ssion formally in
its docketing system | believe they have, but | will
doubl e check that.

Before we go on to the issue of whether
wi t nesses should be present in the hearing room when
others are testifying, is there any other

adm nistrative matter we need to address.
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MR, HAFFNER: W th respect to Exhibits 212,
213 and 214, | don't know if there has been an offer of
adm ssion yet, but | would ask that the Comm ssion
treat those as illustrative exhibits. They are not
subm tted under sworn statenents. They are subnitted
in the sane format as the other shipper statenents that
were subnitted to the Commission directly.

JUDGE RENDAHL: We will address that, because
it's ny understanding they haven't been offered at this
point. Unless, M. Johnson, you would like to nmake
that offer at this point.

MR. JOHNSON: | would offer those letters for
admi ssion, but in the short tine between the date of
the fraudulent NIHB letter and today's date, it's not
possible to obtain sworn statenents fromthese fol ks.

If the Comm ssion thinks sworn statements are
appropriate, then perhaps we can | eave the record open
and give us a chance to provide them

JUDGE RENDAHL: At this point, let's hear
fromM. Sells first.

MR, SELLS: | don't think it makes nuch
di fference one way or the other, Your Honor, as long as
they get in the record.

JUDGE RENDAHL: M. Trautmn?

MR, TRAUTMAN: I f Your Honor thinks that
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affidavits are necessary, then | would support that,
but | do think the letters should be in the record.

JUDGE RENDAHL: | think the letters should be
in the record as well, so they will be admitted.
don't know that affidavits are necessary. |1'l
determ ne that based on the testinony we hear this
nmorning. |f they sinply corroborate testinony that's
given this norning, then I don't see a need for an
affidavit, and they will be given the weight
appropriate to a sworn letter, so they will be adnmitted
for what they are.

So | guess let's also address the Wb site
at this point. M. Johnson, are you planning on
of fering that exhibit?

MR. JOHNSON: Yes, Your Honor. | would Iike
to offer the exhibit that's been marked as Exhibit 225.
It provides basic background information of what the
Nati onal Indian Health Board is and how it's organized,
and | believe it's inportant for the Comm ssion to be
able to refer to it in evaluating any testinony given
today and the whole issue of the letter we are dealing
wi th here today.

JUDGE RENDAHL: M. Haffner?

MR, HAFFNER: No objection if it's used for

t hose purposes.
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JUDGE RENDAHL: Merely as background purpose,
that's what | intend to use it for, so for that
purpose, it will be admitted.

Let's address the affidavits of M. Perrollaz
and M. Lee. M. Haffner, you are offering those for
adm ssi on?

MR, HAFFNER:  Yes, Your Honor

JUDGE RENDAHL: M. Johnson?

MR, JOHNSON: We object to the adm ssion of
the affadavits of M. Perrollaz and M. Lee narked as
Exhi bits 37 and 54. As Your Honor will recall, we had
requested that M. Perrollaz and M. Lee be here today
to provide testinony in person so they could be
cross-exam ned. In the absence of the ability to
cross-exam ne these witnesses, we do not believe their
decl arati ons should be admtted. These individuals are
shar ehol ders and officers of the Applicant here and
shoul d be here testifying in person

JUDGE RENDAHL: Well, at the hearing on
Friday, | indicated that | didn't believe it was
necessary to have M. Perrollaz and M. Lee here given
the statenents made in the letter and that | thought
that a declaration would be appropriate, so
under stand your objection is still made, M. Johnson

but let's first hear fromM. Sells and M. Trautnman on
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Exhi bits 37 and 54.

MR, SELLS: |f Your Honor please, if this
were mny conpany, | would be here, but that's neither
here nor there. You asked for affidavits; you got
them There is not much to them but this should be in
the record, | believe.

MR. TRAUTMAN: | believe the affidavits are
sufficient and should be in the record, and they
i ndi cate the declarant's | ack of know edge of the
matters at hand, and so | think they are proper
affidavits.

JUDGE RENDAHL: | will be admitting what's
been marked as Exhibits 37 and 54, which are the
Perrollaz and Lee affidavits.

Wi ch | eads us to the renmi ning exhibits,
which | think shoul d be addressed through the witness,
and so the next issue we have before us is an issue
M. Johnson raised off the record. So, M. Johnson
why don't you state your concern at this point.

MR. JOHNSON: Yes, Your Honor. W are here
today to inquire of the Applicant's representatives
with respect to a letter that | think the Applicant has
al so agreed is fraudulent. The question beconmes who is
responsi ble for an effort, an apparent effort to

perpetrate a fraud on the Comri ssion. That's what the
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pur pose of the hearing is today.

In order to get testinobny fromthe
Applicant's witnesses that is not cross-contan nated by
know edge of what the other witness has testified to in
this proceeding, we need to set up a procedure,
bel i eve, where witnesses who are not testifying are
excluded fromthe hearing during the testinony of the
Applicant's representative that's being exanm ned. This
is not a mtter that's usual in this kind of
proceedi ng, but we have an unusual situation here.
Soneone has comitted a dishonest act. Now, the
question is, who and what its inplications are.

In this rather unusual situation, we have the
potential for wi tnesses cuing one another with respect
to mtters of fact that we don't want themto cue one
anot her about. W want to get the pure, unvarnished
testi mony of each witness with respect to that
wi t ness's know edge unaffected by testinony provided by
the other witness, and the only way to do that is to
exclude the witness who is not testifying fromthe room
during the exam nation and cross-exani nati on of the
ot her witness.

So we woul d request, Your Honor, that
Wi t nesses not testifying be excluded fromthe hearing

room For exanple, M. MC oskey woul d be excl uded
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fromthe hearing roomduring M. O son's testinony and
that M. O son be excluded fromthe hearing room during
M. MC oskey's testinony.

We have al so indicated, Your Honor, that we
would like to have the ability to recall M. Odson. |
believe the agreenent or the plan would be to have
M. Oson testify first followed by M. MC oskey. W
would Iike to have M. O son avail able after
M. MC oskey's testinony if there are any
i nconsi st enci es between what M. O son has testified to
in the first round and what M. MC oskey has testified
to.

So based on that request and the desire to
reach the truth of this matter wi thout having the
Wi t nesses cue one another with respect to these factual
guestions, we would request that the nontestifying
wi t ness be excluded fromthe hearing roomduring the
testinony of the other w tness.

JUDGE RENDAHL: M. Haffner?

MR, HAFFNER: We woul d obj ect or disagree
with this notion to separate the w tnesses. Both of
t hese individuals, the record is clear, are essentially
parties to this case. M. Oson is obviously one of
the owners of the conpany and has a right to be present

at all of the proceedings in this matter.
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M. MC oskey has been identified as the
speaki ng agent for the Conpany and the person
responsi bl e solely for paying the permt for the
Conmpany. So | would ask that the Comm ssion allow both
of these people to be present at the time of their
testi nony.

If there beconmes a problemw th cuing, as
M. Johnson alleges, and it |ooks |ike the w tnesses
are |l ooking to one another for information, then |
woul d ask that we have them sit behind one another or
sonet hing, but they both have a right to be present.

JUDGE RENDAHL: M. Sells?

MR, SELLS: As | recall the Superior Court
rule on this, I think M. O son as an owner and a party
to this action, it wuld take sone extraordi nary orders
by Your Honor to exclude him However, M. MC oskey
is not a principle in this conmpany. That's been nade
clear time and tine again in the first half of this
hearing, and I think clearly, he is a witness and he
can be excluded during M. O son's testinony.

Having said that, | have a tendency to agree
with M. Johnson that even M. O son should be excluded
during that brief testinony to which M. Johnson
referred, and | say that because both M. MC oskey and

M. O son have been in and out during these entire
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heari ngs and they haven't been here for the entire
hearing. They've m ssed testinony here, mssed
testimony there, which is fine. That's neither here
nor there, but at this point, | think it's a little bit
|ate to say they need to be here all the tinme when they
don't, and | think Your Honor has the authority to

excl ude them bot h.

JUDGE RENDAHL: M. Trautman?

MR, TRAUTMAN: For Staff, | don't think that
excluding the witnesses is necessary. | agree that if
there were problens or if Your Honor perceived probl ens
of one witness cuing another witness that appropriate
steps could be taken to prevent that from happening,
but both of these witnesses are testifying under oath
as to what they know, and that's what the questions
will be directed to.

I"mnot aware of any case in which |I've been
i nvol ved in the past ten years in which w tnesses have
been excluded fromthe room other than cases involving
confidential information, which is an entirely
different matter, so | don't believe it's necessary to
exclude the wi tnesses.

MR JOHNSON: If | could just respond
briefly.

JUDGE RENDAHL: Very briefly.
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MR, JOHNSON: First of all, I'"mnot sure
M. Trautman has experienced in the past ten years a
case where someone has tried to commit a fraud on the
Conmi ssion. If he has, | would like to hear about it.
Secondly, ny point about the wi tnesses cuing is not a
matter of them standing up and waving their arns in the
m ddl e of the testinony. |It's a nmatter of one witness
hearing the testinony of the other and therefore
potentially modifying their testinmony to meke the
testinmony consistent. |It's not a matter of pulling on
your ear |obe or holding up a sign in the back of the
room

MR, TRAUTMAN: It appears that the letter
that was submtted by M. Birdinground was apparently a
fraudulent letter, and whether or not there has been
any fraud on the part of Kleen is an entirely different
matter, and | don't believe at this point, one should
assune that that is the case, and again, | don't
believe it is necessary if the witnesses are testifying
under oath to exclude the witnesses fromthe hearing.

JUDGE RENDAHL: Well, | agree with
M. Trautman that that's what the purpose of this
hearing is is to determne, in fact, that there is
fraud. | think everyone would agree that the letter

itself was fraudul ent, but whether, in fact, there was
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fraud upon behalf of Kleen is the issue in this hearing
t oday.

I think that the request that you are making,
M. Johnson, is quite unprecedented for the Comm ssion
and al though I may have the right to exclude the
Wi t nesses, they are under oath. If there is anything
i nappropriate, | can observe it very easily and an
obj ection can be made by you or M. Johnson or
M. Sells or M. Trautman if the issue conmes up.

This isn't sonething that has cone as a
surprise to anyone here. It's been going on and has
been an issue for at least the |ast ten days, so to the
extent that there have been di scussions going on
between M. MC oskey and M. O son between that tine,
| don't see any issue arising, and | think we can
inquire into the witnesses' know edge and activities in
this regard, and if there is sonmething untoward that's
appearing, we will address it at the time, but I'm
going to deny the notion, and | think we need to get
going with the hearing at this tine.

So with that, | think we need to bring
M. O son back. M. Oson, wuld you cone sit here,
pl ease?

THE WTNESS: (Wtness conplies.)

JUDGE RENDAHL: If you would state your ful
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nane for the record.

THE W TNESS: Robert Lee O son

JUDGE RENDAHL: And you remai n under oath
fromyour testinmony fromthe first day of this hearing,
Septenber the 27th, and, M. Haffner, if you would go
ahead and ask a few prelimnary questions, then we wll

turn to M. Johnson.

DI RECT EXAM NATI ON
BY MR HAFFNER

Q M. dson, | want to hand you a docunent
that's been marked for this proceeding as Exhibit 23.
Can you tell us if you' ve seen that docunment before?

A. | saw it just a nonment ago. Before today,
|'ve never seen this docunent.

Q Let me address that. You didn't review that
docunent prior to this hearing at all or any version of
t hat docunent ?

A No.

Q Were you made aware that there was a letter
submitted by M. Birdinground in this hearing?

A. No. Only with respect to that | was asked to
cone here to address this letter

Q You weren't given a copy of the letter to
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review at all before today?

A No.

Q So when did you first becone aware that this
letter existed?

A. I think | ast Thursday, perhaps.

Q What was your reaction when you found out
about the letter?

A | really don't understand it.

Q Do you have any personal relationship with
t he National |ndian Health Board?

A Never heard of them before.

Q So your conpany, as far as you know, doesn't

have any relationship with the National |ndian Health

Boar d?
A No.
Q Do you know who M. Lancing Birdinground is?
A Never heard of him
Q Has your conpany performed any work on any

Indian facilities in the state of Washi ngton?
A Yes.
Can you describe what that work is?
In the environmental business, we are a | abor
specialty contractor, and we bid on jobs through
perhaps the Corps of Engineers or other agencies to do

remedi ati on services, demolition work, like oil storage
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facilities, underground storage tank work, testing,
soil testing, and reporting to the Departnent of
Ecol ogy when we nove under ground storage tanks.

Q Do you know how | ong your conpany has been

providing services to facilities on Indian property?

A. I would say roughly nine years, perhaps.
Q If | could have you | ook at a docunment marked
as Exhibit 22, if you will look at that and tell us if

you are famliar with it

A Yes, |'ve read this.

Q Is that your signature on Page 27

A Yes.

Q Are the statenents in that letter still true
t oday?

A Yes.

Q Let me ask you, why did you assign

M. MC oskey the duty of seeking the authority that's
sought in this application before the WITC?

A. I think M. MC oskey is qualified to do such
by his educational standards. He's qualified to do
such in his way to presenting to people what we wanted
to accomplish by getting this permt, and those are the
maej or reasons.

We thought M. MCl oskey was qualified in

terms of his educational background. |'ve had the
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opportunity to work with himon a project and like his
attention to detail, which | found to be highly

prof essional for the mgjor reasons, and what |'ve seen
hi mdoing I found to be very in-depth and

detail -oriented.

Q How do you feel about the job he's done for
you so far in this application?

A I think it's been excellent.

Q If I could have you | ook at a docunment marked
as Exhibit 34. After you found out about the letter
fromthe National Indian Health Board from
M. Birdi nground, did you personally take any action on
behal f of your conpany?

A Yes.

Q What did you do?

A | originally took a phone call from an
individual, | believe it was a woman, who reflected
that M. --

Q Bi r di nground?

A That gentleman, did not speak for the tribes

and that he was not authorized to do this, and | really
absol utely have no idea what she was tal king about. So
| said that M. MC oskey was handling this and that |
woul d refer her to him Subsequently, | asked

M. MC oskey to talk to her and find out what the
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difficulty was because |I didn't understand the nature
of the phone call because | had not seen the origina
letter.

I think at that point, | told M. MC oskey
totry to find out how this thing had generated itself,
whet her there is any association or -- we have no idea
how the letter cane to us in such a way. | know that
we | ooked at the procedures, how we were trying to | ook
at possible recipients of the service that we hope to
offer, and it appears fromwhat | was told in my brief
i nvestigations, because this didn't happened very |ong
ago, that there is no direct contact between
M. MC oskey and the gentleman who signed this letter

We tried to track himdown, and on a daily
basis |I've asked M. MC oskey if he's been able to
contact the person who generated this letter. He's
told me that he's left voice mail nessages and has
never received a phone call back, and that's the only
thing I know about it.

Q You nentioned taking a phone call froma

woman who informed you about the letter; is that

correct?
A Yes.
Q Do you recall her nanme?
A No, | don't.
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Q Did she say whether she was with the Nationa
I ndi an Heal th Board?

A She m ght have. | don't know.

Q Did you make any phone calls yourself to
anybody at the National Indian Health Board after that
phone cal |l ?

A No.

Q Why not ?

A Because | had to talk to M. MC oskey and
ask himto resolve the issue, and | discussed with him
how t hat anybody woul d even know we are asking for this
permt, and he showed nme a very standard formletter we
have gone out to look for interest fromall parties
involved in this, and that appears to be the instrunent

that M. Bird --

Q Bi r di nground?

A Bi rdi nground had responded to.

Q I"'m having you | ook at Exhibit 22 again. 1In
that letter, | believe you nentioned that you were

aware of sonme formletters going out from your conpany.
Can you tell us what your know edge of the formletters
is

A. Basically, it was just kind of a brief
request that they would be interested in service if we

had this service offered after the UTC s deci sion, and
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1 basically, the formletter nanmes things |ike who you

2 were, the dates, things of that nature, and we asked

3 themto fill in certain things so that all the form

4 letters would be somewhat simlar. | don't recal

5 exactly what it says.

6 Q Is there anything you wish to say to the

7 Commi ssi on about the Exhibit 23 that was subnmitted from
8 M. Birdinground? 1s there anything you wish to say to
9 t he Conmi ssion about that docunent being submitted on
10 behal f of the Conpany?

11 A | have no idea who M. Birdinground is. |
12 don't know even know what state he's in. The first

13 time |'ve seen this letter was this nmorning in

14 actuality toread it. | don't know anythi ng about the
15 Nati onal Indian Health Board or what their range is or
16 what they do in terns of -- obviously, Indian health.
17 My dealings with the Indians and reservations of that
18 nature are nore in the general construction point of
19 Vi ew,
20 MR. HAFFNER:  Your Honor, | have no other
21 guestions for the witness.
22 JUDGE RENDAHL: M. Johnson?
23
24

25
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CROSS- EXAM NATI ON
BY MR JOHNSON:
Q Thank you, M. Oson. M. O son, are you

aware of the | aws applicable to perjury?

A Yes.

Q In a general sense?

A Gener al .

Q So what you are telling us today is, the

evi dence you are giving is the truth, the whole truth,
and nothing but the truth; is that correct?

A Yes.

Q M. Oson, | would Iike to refer you to
Exhibit 22 for a nonent, and Exhibit 22 is a rather
lengthy letter that you and the other sharehol ders of
Kl een Environnmental Technol ogi es signed and submitted

for this record. Did you draft that letter?

A No.

Q VWho drafted this letter?

A. M. MC oskey drafted the letter.

Q Do you know what for a fact, or are you just
assum ng?

A ' m assunming that, yes.

Q So what's the basis for your assunption?

A Based on ny assunption, M. MC oskey brought

the letter to ne.
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Q So it could have been drafted by soneone
el se.
A Yes, it could have.
Q Did you read this letter carefully before you

signed it?

A. | thought so, yes.

Q Now, woul d you | ook at the third paragraph of
Exhi bit 22?

A Yes.

Q And would you | ook at the third sentence,

beginning with the word "although"? Do you see that

sent ence?

A Yes.

Q It reads, "Although M. O son was aware of
the subm ssion of this docunent --" referring now to
what has been marked as Exhibit 23 "-- the other

partners were not aware of its existence until after we
were contacted by Becky Johnston of the American |ndian
Heal t h Conmmi ssion for Washington state."”

Doesn't this letter indicate that you had
know edge of the letter before it was offered to the
record of this proceeding?

A. Which letter are you referring to,
M. Johnson?

Q I"msorry, Exhibit 23. Do you have it there
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in front of you?

A Yes, | do.

Q That's the letter.

A Yes.

Q Doesn't Exhibit 22 state that you had

know edge of that letter before it was submtted?
A Yes. | had know edge that this letter was

there, but | had not read the letter.

Q And you had never |ooked at the letter?
A No.
Q What was the state of your know edge prior to

the submission of Exhibit 23 into the record for this
proceedi ng?

A. I don't understand the question.

Q Well, you had knowl edge of the letter. \What
was your know edge?

A M. MC oskey had referred there was a
difficulty this letter which | had not seen, and |
can't remenmber whether | had talked to the woman, |
believe referred to as Becky Johnson in here, prior to
or after that. | think it was prior to. M first
under st andi ng about this letter was after | had tal ked
to the woman on the tel ephone who called to find out
about the letter.

Q So in reality, you did not know about the
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letter that is now marked as Exhibit 23 prior to its
being offered into the record of this proceedi ng by
your counsel; is that right?

A I knew verbally of the content of the letter
I mean basically that sonebody had sone letter and said
they would wish to have this service, but | had no idea
of the letter, per se, inreading it.

Q So you were aware that there was a letter
fromthe National Indian Health Board that was going to
be offered in support of your application before that
letter was offered; is that correct?

A I don't understand your question
M. Johnson.

Q I"I'l ask it again. | believe you just
testified that you were aware that there was a letter
fromthe National Indian Health Board that was going to

be offered in support of your application; is that

correct?
A. I was aware of this |letter subsequent to the
t el ephone conversation with this Becky, | believe, the

woman who called and | referred to M. MC oskey.

Q So you were not aware that the letter from
the National Indian Health Board, the one we've marked
as Exhibit 23, was in existence prior to that phone

call from Becky Johnston?
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A. I have never read the letter prior to that
tinme.

Q | didn't ask you whether you read it. |
asked you whet her you were aware of the existence of
the letter?

A | don't know. | don't know.

Q You don't know whet her you were aware of the
exi stence of M. Birdinground' s letter before it was
offered to the Commi ssion?

A. I was not aware of M. Birdinground's letter
because we have had several letters from people who
were going to appear before the Comr ssion. | was not
aware of the National Indian Health Board letter,
per se.

Q Doesn't this statenent in Exhibit 22 that |
just read suggest you were aware of the subm ssion of
this docunent ?

A I know this docunent was sent to the
Conmi ssion, but | had not seen the letter.

Q I"'msorry. | hope I'mnot just going around
in circles here, but ny question is when did you becone
aware of the existence of the Birdinground |letter that
we' ve marked as Exhibit 23? Not when did you read it,
but when did you becone aware of its existence for the

first tinme?
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A | believe the first time | becane aware of
the letter is when | talked to the | ady who called on
the tel ephone about this letter

Q So if Exhibit 22 suggests that you knew about
the Birdinground |etter marked as Exhibit 23 prior to
its subm ssion by your counsel to be included in the

record of this proceeding, that would be false; is that

correct?
A I don't think so.
Q This sentence that | quoted to you said that

the other partners were not aware of the existence of
the Birdinground letter until after we were contacted
by Becky Johnson, but the first part of the sentence
says, although M. O son was aware. So is that right
or wrong?

A M. Johnson, | was aware that we had received
the letter fromthe National Indian Health Board
stating support of this effort, but we have other
letters. This was in general conversation with
M. MC oskey when this letter came in. | was not
aware of the inpact of the letter or its contents unti
after | spoke on the tel ephone to this Becky and then
asked M. MCl oskey about the letter itself.

Q I think that clarifies the situation. |

t hi nk what you've said right now, if |I can just
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confirm is that you were aware of the existence of the
letter on the letterhead of the National Indian Health
Board before that letter was offered for admission into
the record in this proceeding on Cctober 12th; is that
correct?

A. That is correct. 1In general conversation
with M. MC oskey, he nentioned that he had received
this letter, and I was not known exactly who the
Nati onal |ndian Health Board was, etcetera. It was
anong nmany letters or endorsenents of people that were
willing to go before the Public Utility Conmi ssion.

Q You nentioned nany letters that you had
recei ved endorsing your application; is that right?

A Yes.

Q Have those letters been offered into the
record of this proceedi ng?

A. I don't know.

Q Do you know from what facilities or
institutions those letters were subnmitted?

A By hearsay, in talking to people in general
Zynmo- Genetics, | believe, was one. Milti-Care facility
is one, lcos, our existing custoners. That's all

Q Are you finished?

A Yes.

Q Are you tal king about |etters of support or
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i ndi cations that the generator customer woul d provide
testi nony?

A I kind of use those simultaneously together
I've never seen a letter from say, for exanple,
Zyno- Genetics that says, | will do such and such. 1've

never observed anything |ike that.

Q And there is no letter fromlcos, is there?
A. | don't know.
Q And there is no letter fromany of your other

exi sting customers.

A | don't know.

Q Woul d you | ook at Exhibit 192 for a nonment?
A 192?

Q Ri ght, which | believe contains the

supporting shipper letters that have been received by
the Commi ssion in support of your application to the
present date, and | have copies of two letters, one
from Val l ey Medi cal Center and one from Milti-Care
Health Systens. |s that what you see in Exhibit 192?

A Yes. |'mlooking at Valley Medical Center
and Multi-Care.

Q Are there other letters of support that
you' ve seen?

A This is the first time |'ve seen these

| etters.
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1 Q So you don't know how many letters of

2 support --

3 A No, sir

4 Q -- have been subnitted on Kleen's behal f?

5 A No, sir, | don't.

6 Q So when you testified just a nmonment ago that

7 Kl een had received nmany letters of support for its

8 application, what was that based on?

9 A Based on conversations |'ve had with

10 M. M oskey.

11 Q So M. MC oskey has told you you' ve received
12 many | etters of support.

13 A I think we talked more in terns of genera

14 support as opposed to a letter, per se.

15 Q Haven't there actually been very few letters
16 in support of your application?

17 A | don't know.

18 Q Haven't there actually been only three

19 letters in support of your application?

20 A | don't know.

21 Q How di d you becone aware of the Birdinground
22 l[etter on the letterhead of the National I|ndian Health
23 Boar d?

24 A | believe | testified my first awareness of

25 anything involving this letter was when | talked to the
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woman on the tel ephone, Becky. | believe that's her
name. At that point, | told her | couldn't be of any
help to her but that M. MOC oskey was handling this
for us, and | referred the phone call to M. MC oskey.

Q M. O son, | asked you when you first becane
aware of the letter, and you said you were aware of it
in general terns from conversations with M. MC oskey
before it was submitted, so I'"'mreferring to that
period of time.

A Before it was submitted --

Q Before the letter was submitted to the
Conmi ssion for inclusion in the record of this
proceedi ng on October 12th, and you just testified a
nmonment ago, | believe |I'm accurately characteri zi ng
your testinony, that you were aware of it through
general conversation with M. MC oskey before it was
of fered to the Commi ssion.

A I was never aware of a letter comng fromthe
National Indian Health Board. M. MCl oskey would, in
di scussing our application here, would kind of keep ne
abreast, like in a very short neeting in the norning,
and he would nmention certain people he had talked to or
had sent letters to in support of this application.

I have never known specifically that

M. MC oskey had sent anything to the National |ndian
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Heal th Board, and | have no idea who Lanci ng what ever
it is. | don't know what state he is in. | have no

i dea of his capacity to answer this letter, and ny
conversations about knowing of this letter were mainly
in very general terns of how we were | ooking for
support of our application, and it becane nore focused
when the lady called from and |I'm not sure who she was
with, and | referred the letter or her conversations to
M. M oskey.

Q M. O son, at least |'m having trouble
under st andi ng your testinmny. W went through this
reference on Exhibit 22, the letter that you signed to
the Comnmi ssion, and the sentence that | referred you to
t hat suggests, | believe, that you knew, that you were
aware is the termyou used, of the subm ssion of this
docunent, neaning the Birdinground letter, and it
di stingui shes your know edge fromthe know edges of the
ot her partners, nanely M. Lee and M. Perrollaz, who
it says were not aware of the existence of that letter
until after we were contacted by Becky Johnston of the
Ameri can | ndian Health Comm ssi on.

Is that statenment wong? You were not aware
of the existence of the Lancing Birdinground letter
prior to submission of the letter to the Commi ssion?

A | was not aware of the letter in its content.
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| was aware that soneone had offered to wite a letter
but I had no idea who it was or the purpose of the
letter, the contents of the letter, and these were in
very general conversations with M. MC oskey.

M. Lee works in a totally other building and
is sonewhat renoved fromthis whole process other than
the financial side of it. M. Perrollaz -- we are a
smal | conpany, and basically, he's doing the operations
that we are doing, ongoing busi ness of our company, and
| probably have nore conversations with M. MCl oskey
regarding this on a daily basis than the other two
peopl e.

Q VWhen this letter cane in, did you becone
aware of it? Did M. MC oskey nention it to you?

A This letter was nmentioned to me in reference
to the fact that this woman, when | asked hi m what was
the nmeaning of this tel ephone conversation
M. MC oskey told me that | think this M. Becky
Johnson referred to this letter as basically that this
man who signed this letter cannot speak for whatever
group that is there, which | have no know edge of.

At that point | said to him "Well, what does
this mean?” He said, "Well, we submitted the letter
to the UTC in good faith, and we were not aware, and we

are still not aware, of who M. Birdinground is,
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al t hough we' ve made attenpts to find out, and that's ny
only know edge of the letter until this norning when
actually read the letter and saw its attachnents.

Q So then if | understand your testinony now,
it is that you did not learn of the existence of the
letter until after you were called by Becky Johnston?

A | knew through M. MC oskey, verbally, that
he had received sonme form and | guess | would use the
word endorsenment or application, but I had no idea of
the content of the letter or who it was from

Q Understood. |I'mtrying to get the idea of
when you first becane aware of its existence. So you
di d have know edge of it from conversations with
M. MC oskey before Becky Johnston called you; is that
right?

A Not in the essence that | knew it was the
Nati onal Indian Health Board. M. MCl oskey woul d tel
me on a daily basis of his ongoing efforts, whether
he's neeting with one of our existing clients or
anybody new. Now, we had canvassed people to find out
if they were interested in the service, and he told ne
he had received an endorsenent, and | had absolutely no
i dea of what the National Indian Health Board was.

Q Did he say he had received an endorsenent

fromthe National |ndian Health Board?



1899

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Not to ny know edge.

Q Did he say he had received a letter from
Lanci ng Birdi nground?

A No.

Q So did he say anything to you that woul d
identify this letter --

A No.

Q So your conversation with himwas generally
about letters?

A. My conversation with himgenerally on a daily
basis was about his daily efforts, and there have been
many conversations about different clients we have,
exi sting clients and other people we've contacted, but
not hi ng specific.

Q Didn't M. MC oskey tell you he received a

supporting letter fromthe National |Indian Health

Boar d?

A I don't know who the National Indian Health
Board is.

Q That's not the question | asked you. Didn't

M. MC oskey tell you he had received a letter from
t he National |ndian Health Board supporting the Kleen
application?

A | can't remenmber he did.

Q Do you know how this letter was received by
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Kl een?
A | have no idea, no.
Q M. MC oskey didn't tell you?
A No.
Q Did M. MC oskey in later discussions with

you indicate that he had solicited input or support
fromthe National Indian Health Board?

A No.

Q Did he indicate that he had not solicited
support fromthe National Indian Health Board?

A No.

Q Did he say that he had solicited support from
Lanci ng Birdi nground?

A No.

Q Did he indicate that he knew who Lanci ng

Bi r di nground was?

A No.

Q Did you ask hinf

A No.

Q Did you ask himif he solicited support from

the National Indian Health Board?

A No.

Q Did you ask himif he knew who Lancing
Bi r di nground was?

A No.
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Q Are you concerned about the subm ssion of an
apparently fraudulent letter to the Conmi ssion in
support of your application?

A Yes.

Q But you didn't get around to reading the
l[etter until this nmorning in the hearing roonf?

A Yes.

Q Did M. MC oskey tell you at any tine that
he was soliciting support fromlndian tribes in the
state of Washington for your application?

A No.

Q Now, M. QO son, | think M. Haffner asked you
if you had taken any action after |earning about the
problems with Exhibit 23; is that correct?

A. Woul d you repeat the question, please?

Q I will repeat it. M. Haffner asked if you
had taken any action after you | earned there were
problems with the Lancing Birdinground letter that has
been marked as Exhi bit 23.

A Yes.

Q What actions were those?

I went and asked M. MC oskey, and this was
all closely related with the conversation with Becky
when | took the call personally, and that was just by

the fact that | picked up the phone, and | asked
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M. MC oskey what she was tal king about.
M. MC oskey verbally told me what the situation was
here.

Q What was the situation that he described to
you?

A. That Becky, and she had told ne the sane
thing, that M. Birdinground had no authority to speak
on behalf of the National Indian Health Board, and
didn't know what the National Indian Health Board was.
| wasn't even aware of it, and that's when | turned it
over to M. MC oskey and asked himto converse with

the woman and find out what the difficulty was.

Q But then did he report to you that there was
a probl enf?
A Yes.

Q What problem did he describe?

A He canme back and told nme the woman, Becky
Johnson, had said to himthat this letter was not
represented by M. Birdinground, or M. Birdinground
did not have the authority to wite this letter, and
that she doesn't understand why it was sent to us, and
basically after that, we had the di scussions about the
letter had been subnmitted, and we decided at that point
totry to contact M. Birdinground so we woul d be able

to tell the Conmi ssion or yourself, M. Johnson, how
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this thing happened.

On nunerous events, M. Birdinground has not
answered his phone, or all we've received, | believe,
is a voice mail, left messages for himto call us, and
he has not.

Q So the only effort you' ve made to find out
the origin of this letter marked Exhibit 23 is by
calling the phone nunber at the bottom of the page; is
that correct?

A. | haven't nade any efforts. M. MC oskey
has made an effort to get ahold of M. Lancing
Bi rdi nground. | have not made any efforts.

Q You have not made any efforts to foll ow up on
this letter.

A. No. M. MC oskey has.

Q Did M. MC oskey describe the problemto you
that he saw with the letter after receiving the cal
from Becky Johnston, and you don't need to repeat what
Becky Johnston has said, but what did M. MC oskey
tell you about the letter at that point?

A M. MC oskey basically reiterated what Becky
Johnson had said to nme, and | asked M. MC oskey did
he know of this individual personally. He said no. W
are still at a loss to figure out why this letter cane,

other than the fact that we were basically talking to a
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| ot of different people, |ike the governnent agencies,
etcetera, about this application. | have no idea
what's to be benefitted by this letter.

Q M. Oson, I"'mgoing to refer you to
Exhibit 34, and that's a letter on the Kleen
Envi ronnental Technol ogi es | etterhead signed by
M. Allen MC oskey, and it has a response from Becky
Johnston, with a "T," by e-mail that's attached in that
exhibit. M. Oson, this letter is dated October 15,
2004. Do you see that letter?

A | see it, yes.

Q Was this the date on which you received the
phone call from Becky Johnston?

A | don't know.

Q So you don't know whether this letter was
witten on that date or a |ater date?

A No, | don't know.

Q So you don't know when you received the call
from Becky Johnston.

A No, sir.

Q M. O son, you've indicated that Kleen
devel oped a nunber of formletters that you sent out to
potential supporters of the application in this
proceeding; is that correct?

A Yes.
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Q Have you provided those formletters for the
record?

A | have not, no.

Q Do you have copies of those formletters with

you today?

MR. JOHNSON:  Your Honor, we would like to
have those formletters produced for the record since
the testinony seens to be that the Birdinground letter
on the letterhead of the National Indian Health Board
was sone nodification or response to one of those
forms.

JUDGE RENDAHL: Let nme clarify what your
request is. You are asking for the formthat Kleen
sent out?

MR, JOHNSON:. It's actually for all forns
that Kl een sent out seeking support for its
application.

JUDGE RENDAHL: [Is that sonething you
understand, M. O son, the request that M. Johnson is
making for all forms or formletters that Kleen
Envi ronnental sent out seeking support of the
application?

There is a format in this proceedi ng and
Conmi ssi on proceedi ngs where counsel can ask for

information. It's called a records requisition, and
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t here have been a few made on the record already. So
what he's asking for Kleen to provide, in particular
for you to provide, is all fornms or formletters that
Kl een, your company, sent out seeking support that
woul d have generated formletters; is that correct?

MR, JOHNSON: Right. That would have
generated a response if they did.

JUDGE RENDAHL: Do you understand that
request?

THE W TNESS: Yes.

JUDGE RENDAHL: If you could provide that
information to counsel in a tine period of ten days.

MR. HAFFNER: Can we get a clarification?
Are we seeking a formthat was used to generate
letters, or are we seeking actual letters that went out
seeki ng support that was -- it's one thing to subnit a
formto these people for themto fill out, sign, and
send back, but are you asking also for or instead the
letters that went to people?

MR, JOHNSON: My request at this point is
just for the form shi pper support letters that were
sent out, and | believe M. O son has testified there
were three fornms, if | recall his testinony correctly.

THE WTNESS: |If | said that | apol ogi ze,

because | don't know if there were three forns.
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MR. HAFFNER: | believe there is one form
already in the record that was offered through one of
M. Johnson's wi tnesses.

MR, JOHNSON: There is. It was from January
of 2004 and substantially predated the Birdinground
letter and is not simlar in content.

MR, HAFFNER: We will try and get the other
forms.

JUDGE RENDAHL: So any ot her forms other than
what has been submitted in the record, and that woul d
be Record Requisition No. 6.

MR. SELLS: Excuse me. | think | understand
now, but rather than bring this up again during ny
time, if there is a list of to whomthese |etters went,
| think that would be very valuable fromm view, who
got them

JUDGE RENDAHL: Is this request made to
M. O son or generally to the Conpany?

MR. SELLS: Well, I'Il make it to M. O son,
but I'm presum ng the Conpany is going to respond.

JUDGE RENDAHL: So the request would be a
[ist of who the formor formletters were sent to. 1Is
t hat somet hi ng you understand, M. O son?

THE W TNESS: Yes.

MR, JOHNSON:. If | might, M. Sells, when you
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say "sent," | think you are |l ooking for a list of the
i ndi viduals to whomthose |letters were provided in any
formin any manner

MR. SELLS: Correct. \Whether they are
dropped off or sent or e-nmil ed.

JUDGE RENDAHL: To the extent that Kleen has
a list generated. |'mnot asking for themto prepare
one, but if they have a |ist prepared of who they sent
the information to by mail, fax, or in person for some
kind of a log or list prepared, then that is what is
request ed.

MR, JOHNSON: M. Sells made the request.

MR. SELLS: Obviously what | want to see is
if one went out to the National |ndian Health Board or
not. | think that's what we are all |ooking for here,
so maybe just ask for that.

JUDGE RENDAHL: Instead of the entire list.

MR. HAFFNER: If | could offer that I think
you can find that out through M. MC oskey.

JUDGE RENDAHL: I'mnot going to mark it as a
record requisition at this time. Wy don't we defer
the issue of a list or who the forns were sent to unti
we get to M. MC oskey's testinony.

MR, SELLS: Very well

JUDGE RENDAHL: It's a pertinent point, but |
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think we may find out later. Go ahead, M. Johnson

Q (By M. Johnson) M. QO son, can you tell ne
who was in the office of Kleen Environmenta
Technol ogies in Seattle on Cctober 12, 20047

A I don't know.

Q Who are the people that m ght have been in
the office in a sense that they work there?

A Mysel f. | probably woul d be the one nopst
likely to be there continuously.

Q Like M. Perrollaz is not in the office
during the day, is he?

A Sonetinmes he is; sonetines he isn't. He's
the project manager, and it depends on if we have a
project going, and that's pretty much true with
everyone there.

Q So like M. Testeo, and there are severa
other folks that work in the hazardous materials side
of it, they would have been -- this is October 12th.
That's not that |ong ago. Wuld they have been out on
a project?

A | imagi ne so, yes, sir.

Q So the person who really mans the office
during the day on a regular basis would be yourself; is

that correct?



1910

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Now, Cctober 12th was a hearing date, so

M. MC oskey woul d not have been there, would he?

A | don't know.

Q You don't recall?

A No, sir, | don't.

Q Is there any record that's kept of who is in

the office?

A No. We have records, yes. W have payrol
records that would indicate if a person was on a job
t hat day.

Q But that just tells you whether he was
wor ki ng for Kleen that day but not physically where
they are located; is that right?

A. No, sir. Qur payroll records would pretty
much tell where the person was geographically. W try
to account for a custoner basis if that person is on a
job site, and we have to do that for a nunber of
different reasons. One for billing purposes and the
ot her for Labor and Industries in ternms of insurance.

MR. JOHNSON: Your Honor, we would like to
requi sition those payroll records to indicate where the
personnel enployed by Kl een Environmental were on
Oct ober 12t h.

JUDGE RENDAHL: M. Haffner?

MR, HAFFNER: | guess |I'mtrying to figure
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out the relevance of the request. ['Il object based on
rel evance.

JUDGE RENDAHL: M. Johnson?

MR, JOHNSON: |'m happy to provide the
relevance. If you |ook at Exhibit 23, you will notice
that that docunent was faxed to the Conmission fromthe
of fices of Kleen Environnental Technol ogi es at
apparently 4:47 p.m on Cctober 12th. | want to know
who sent that fax.

MR, HAFFNER: No inquiry has been made to
that. Maybe if an inquiry were nmade, it could be
cleared up and nmake the records requisition
unnecessary.

MR, JOHNSON: We can al ways take a step back
if that tinme cones. The issue might be that M. O son
is no longer in front of me testifying at that point in
time. | want to have M. O son provide those payrol
records. If it becomes unnecessary at a later tinme, we
can revisit it.

JUDGE RENDAHL: We have two witnesses here to
testify as to what occurred. Wy don't you ask
M. O son the question if he knows who faxed the letter
to the Comm ssion instead of inquiring into records
that would cone in in ten days. So why don't we ask

the question and then proceed, and if we need to visit
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it through M. MC oskey as well. | don't know that we
need to go into extensive records at this point, but
you can ask sonme questions on the record.

MR, JOHNSON: 1'Il do ny best, Your Honor.

Q (By M. Johnson) M. Qson, this Exhibit 23
that's the copy of the letter from M. Birdinground on
the I etterhead of the National |ndian Health Board,
this is the copy that is in the Conmm ssion's records
and available on its docket. It shows a fax transmt
at 4:47 p.m on Cctober 12, 2004, from Kleen to the

Commission. Did you send that fax?

A No.

Q Do you know who sent that fax?

A No.

Q Do you know where M. MCl oskey was on the

afternoon of October 12th?

A No.

Q Do you know whether there was a hearing
taking place in this proceeding on COctober 12th?

A No.

Q If | suggested to you that there was a
hearing in this proceeding on October 12th, would that
af fect your -- would you suspect that M. MC oskey was
in the hearing?

A | don't know.
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1 Q Have you asked M. MC oskey to attend these
2 heari ngs throughout ?

3 A Yes.

4 Q So if there was a hearing that date and it

5 ended late in the afternoon, the question would be who
6 faxed this to the Conm ssion?

7 MR, HAFFNER: Obj ection, asked and answer ed.
8 JUDGE RENDAHL: |'I1l sustain the objection

9 because it is clear that M. O son doesn't know who
10 sent the fax, but now that we have that clarification,
11 I"l'l mark as Record Requisition No. 7 the payroll

12 records for October 12th as to who was present in the
13 office, and if it becones clear through testinony of

14 M. MC oskey that we do not need this record

15 requisition, then we will withdrawit.
16 MR, JOHNSON:. Thank you, Your Honor.
17 Q (By M. Johnson) So M. O son, other than

18 asking M. MC oskey to check into the problemw th the
19 Birdi nground letter, you didn't yourself take any

20 action with respect to that letter, did you?

21 A No.

22 Q You didn't even read it.

23 A No.

24 Q M. MC oskey, are you paying for

25 M. Haffner's work in this proceedi ng?
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MR. HAFFNER: This is M. O son.

Q I"'msorry. M. Odson, are you paying for
M. Haffner's work in this proceedi ng?

A Yes.

Q So are you paying for M. MC oskey's work in
this proceedi ng?

A Yes.

Q And you have, in fact, paid themfor their

work up to date?

A Yes.

Q Do you think you are getting your noney's
wort h?

A Yes.

Q | believe you testified then that

M. MC oskey nade sone efforts to deterni ne who
M. Lancing Birdinground is and how to reach him is
that correct?

A That was ny conversation with M. MC oskey,
yes.

Q And M. MC oskey took sone action to try to

| ocate M. Birdinground?

A That's what | was told, yes.
Q What action was that that he took?
A | asked M. MC oskey what M. Birdinground

had to say, and he said he had not had a conversation
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with him that he had called on several occasions and
received voice mail, and he left hima nessage to
pl ease call him back, and we have not had a response.

Q That was with respect to the tel ephone nunber
shown on the bottom of Exhibit 23.

A | don't know.

Q Did you ask M. MCl oskey whether he knew
M. Birdinground?

A Yes.

Q What did he say?

A No.

Q Did you ask M. MCl oskey whet her he had
solicited support from M. Birdinground?

A No, | did not.

Q Did you ask himwhether he had solicited
support fromthe National |ndian Health Board?

A No, | did not.

Q M. O son, you' ve provided a little bit of
testinmony with respect to work done by Kleen with
respect to Indian facilities, | believe. Has Kleen
done any work with tribal health care clinics or health
facilities?

A No.

Q Has Kl een done any actual work directly with

I ndian tribes?
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A Yes.
Q What was that work?
A We had a job that had popped up in the Daily

Journal of Commerce for the Makah tribe at Neah Bay.
They had an abandoned tank facility distribution center
that they wanted to close, renove the tanks, and
think the subsequent idea was to put a little mni-nmart
on the situation.
We went up and we did the tank renoval, the

| ead abatenment on the tanks. W took contami nated soi
off. We backfilled the site. W did conpaction.

Q Any other contract work with any other |ndian
tribes directly?

A. We did work through, | believe, sone federa
agency with the Nez Pierce tribe in |Idaho.

Q I know M. Perrollaz has provided us sone

testinony about contracts through the Arny Corps of

engi neers.
A Yes.
Q I'"mtal ki ng about direct contracts with

I ndian tribes.

A Yes, we did.

Q What ot her direct contracts have you had with
I ndian tribes?

A We had a contract, and |'m not sure how to
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say the name of the tribe in all respect to the tribe.
It's up in Darrington.

Q Maybe this is the one referred to in
M. Perrollaz's affidavit as the Sauk-Suiattle tribe?

A That's correct.

Q Wth the exception of those two tribes, has
Kl een had any contracts or other business rel ationships
with Indian tribes in the State of Washi ngton?

A No.

Q M. O son, who prepared the application
submtted in this proceeding for Kleen Environnental ?
| don't know.

Did you prepare it?

No.

o > O >

Did you ever look at the tariff that was

submtted as an attachnent to this application?

A Yes.

Q It was a proposed tariff for Kleen?

A Yes.

Q Did you look at it at the time you signed the

application?

A | don't know.

Q When did you |look at the tariff?

A | don't know.

Q Have you | ooked at the revised tariff that's



1918

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

now been subnitted on behalf of Kleen in this
proceedi ng?
A | don't know.

Q Well, let's see. | guess we could | ook at

JUDGE RENDAHL: Let's be off the record for a
nmonment .

(Recess.)

JUDGE RENDAHL: M. Johnson, | believe you
were about to ask about tariffs, and | have a question
in terms of noving this along what the rel evance of the
tariff is to the issue of the potentially fraudul ent
letter.

MR, JOHNSON: What I'mtrying to do is
inquire into the nature of M. QO son's oversight of
M. MC oskey's activities and whet her we can determ ne
whether M. O son is actually overseeing
M. MC oskey's activities or whether M. MC oskey has
been given carte blanche to do anything with respect to
this proceeding, and | was taking a stroll through the
maj or el enents of the case as it has evolved to see
whet her M. O son has been a part of the process of
presenting evidence and information to the Comm ssion
for use in this proceeding.

JUDGE RENDAHL: M. Haffner?
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MR, HAFFNER: Maybe he coul d ask what he's
overseeing, if anything, and start with that and ask
M. O son to declare what he's been managing, if
anyt hing, rather than taking this stroll that m ght
take us fromPoint Ato Point Wto Point Q

JUDGE RENDAHL: |'m a bit concerned about
time and the focus of this hearing versus getting into
what was, | believe, also inquired upon in M. QO son's
appearance earlier as to what he was doing for the
application versus M. MCloskey, so I'ma bit
concerned about going into that. M. Johnson, | would
like to focus on the letter itself.

MR, JOHNSON: If | could just ask a general
question, as M. Haffner suggested, to sort of try to
elicit M. Ason's roll in this proceeding, | will try
to do that.

Q (By M. Johnson) M. dson, | was going to
ask you about the revised tariff that has been nmarked
and subnmitted in this proceeding as Exhibit 32, but
instead of that, | would Iike to ask you whet her you
have overseen the preparation of the case that has been
submtted in these proceedings in support of Kleen's
application.

A M. Johnson, | really don't understand that

guesti on.
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Q I"I'l try again. To what extent have you
supervised M. MCl oskey's activities inrelation to
this proceedi ng?

A My supervision of M. MC oskey has been on a
daily basis fromthe very beginning. W started into
this hearing scenario based on the fact that some of
our existing custoners had asked us to do it over a
peri od of about three years. W went to the Seattle
Heal t h Departnent because we thought there was a way if
you had existing custoners that you did not have to go
through the UTC. It was exenpt fromit. W were told
it was not.

We then decided that based on our custoners’
request that we would file for a Limted G permit with
the Public Uility Commission. At that point, we sat
down and di scussed finding counsel for it, and we went
t hrough a series of three or four |awers and had
di scussions, which | personally did. W elected to go
with M. Haffner.

At that point, as we prepared the case, we
tal ked on a daily basis how we thought the rel evance of
the witnesses would be, which I thought was in ny
under st andi ng of the case was really based on the fact
whet her people wanted to have that service. | knew al

the witnesses personally and their firms. Being snal
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busi nesses, | talked to themon nmultiple different
| evel s, everything from scheduling jobs to collecting
bills, accounts receivable.

W have had, | believe, two or three
i nformati onal neetings, which we set up at hotels and
invited various people to cone to them which we did,
and discussed their particular desires. Wen we set
the tariff rate, what we were |ooking at is basically
hel ped M. MCl oskey cone up with what the cost would
be to put in atariff by factoring in | abor and
equi pnent and supplies based on our previous experience
wi th hazardous waste and M. Lee's performance of
putting together a pro forma with regard to financing
the operation, if it was so granted. | contributed the
i nput of the |abor hours and the cost of doing the job,
the | oaded hours with the FICA and the insurances and
t hi ngs of that nature.

Probably on a daily basis, | neet with
M. MC oskey when he conmes back from hearings to
di scuss with himwhat was said. Before he goes in in
the nmorning, | discussed which witnesses | think that
are going to show, generator w tnesses, and that's on a
daily basis. Mst of my input with M. MO oskey
basically is verbal. A lot of times, he doesn't get

back to the office if there are hearings until five or
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5:30 at night, so | usually wait until he gets back to
find out if he needs any kind of support or help.

Q Thank you, M. O son. You nentioned that you
have di scussions with M. MCl oskey on a daily basis

prior to the hearings; is that correct?

A. Each daily hearing?
Yes.
A It's either done the night before or if I can

get ahold of him before he goes out, yes.

Q Exhi bit 203, which has now been wi t hdrawn by
your conpany, was offered to the Conm ssion record in
this proceeding on Cctober 12th. Did you have a

di scussion with M. MCl oskey prior to the subm ssion

of that?
A What's 203?
Q It's the sanme text that is found in Exhibit
23.
JUDGE RENDAHL: Let's be off the record for a
moment .
(Di scussion off the record.)
Q (By M. Johnson) You can | ook at Exhibit 203

or Exhibit 23. The texts are the sane, but you
mentioned that you discussed with M. MC oskey either
before or after the hearing things that were rel evant

to the hearing that day, and | am aski ng you whet her
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M. MC oskey discussed with you the exhibit that's
mar ked as 203 or 23 either before or after the hearing

on October 12th?

A I don't know, October 12th.
Q Do you recall --
A. | have stated previously that when | received

the tel ephone call when | happened to pick up the phone
from Ms. Becky Johnston that | transferred the call to
M. MO oskey, and he di scussed whatever the paraneters
were of this letter with her.

Q | under st and.

A And then | subsequently went to M. MC oskey
and | queried into what was this |lady talking about,
and he told nme, generally speaking, that she had stated
to himthat M. Birdinground had no authority to wite
this letter, and she didn't understand why he did so.

Q Okay. Accept ny statenent for the nonent
that this letter that's marked as Exhibit 203 or
Exhibit 23 was offered in the hearing on October 12th.
Did M. MC oskey discuss the fact after that day, at
the end of the day when he net with you, that he had
submitted this or that Kl een had subnmitted this letter
for the Conmm ssion record?

A No.

Q Did that seem unusual to you?
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A No.

Q What did you talk about if you didn't talk
about what was submitted as evidence for the record of
t he proceedi ng?

A. My general concerns after | talked to
Ms. Becky Johnston was the fact, and nmy brief
conversation with her before | turned it over to
M. MO oskey, that there was concern on her part about
this letter.

Q M. O son, please. |'mnot tal king about the
time when you received a call from Becky Johnston
That's later. |'mtalking about the tine, close to the
time when this letter was of fered by your counsel for
the record of this proceedi ng, which was October 12th.

So I'mtal king about your contacts with
M. MC oskey related to this letter. |'m asking
whet her he either talked to you before the hearing on
Oct ober 12th or after the hearing on October 12th with
respect to what appeared at that tinme to you, according
to your testinony or to M. MC oskey or to your
conpany, a supporting letter fromthe National |ndian
Health Board. Did he talk to you about it before or
after that date?

A | don't know. | don't know those dates.

Q So the question is the date. So did he talk
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to you about it after he canme back from a hearing on
some date to informyou that this |letter had been
submitted for the record?

A No.

Q Did he talk to you about this letter before
it was submitted for the record?

A No.

Q Did he ever tell that you he had gotten a
letter fromthe National Indian Health Board before you
received a call from Becky Johnston?

A Not that | can renmenber.

Q M. Oson, I"'mreferring you to Exhibit 22
now for a moment, which is a letter that you signed,
and I'mreferring you to that third paragraph again,
and I'm1looking at the |last sentence. Are you with nme?

JUDGE RENDAHL: Which sentence are you
referring to?

MR. JOHNSON: The sentence is, "We have been
in contact with the National Indian Health Board and
the American |Indian Health Conmmi ssion for Washi ngton
state and are working with themto address the great
deal of concern surrounding the letter in question.”

Q (By M. Johnson) Do you see that sentence?

Yes.

Q What contact did you nmake with the Nationa
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I ndi an Heal th Board?

A I did not make contact with the Nationa
I ndian Health Board. | directed M. MC oskey to | ook
into this.

Q Do you know whet her M. MC oskey nade

contact with the National I|ndian Health Board?

A I was told he had called and was | ooking to
find out information on this Lancing Birdinground, and
he told me that he had left voice mail nmessages and
they were not returned.

Q Now, the voice mail nessages were |left at the

phone nunber at the bottom of the page on Exhibit 23;

right?
A I don't know.
Q I'"mtal ki ng about what M. MC oskey did, if

anything, to contact the National |ndian Health Board.
Is it your understanding that all he did was to call a
t el ephone nunber for M. Lancing Birdinground and | eave
messages asking for a call back?

A | don't know

Q So you don't whether any effort was made to
contact the National |ndian Health Board.

A No.

Q So you don't know whether this statenent is

true that we just read out of the letter of Cctober 21
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mar ked as Exhibit 22. You don't know whet her that
sentence is true at all, do you?

A I think that sentence is true in the fact
that I know he had talked to this Becky Johnston
because | had talked to her and | had referred the
phone call to M. MCl oskey. | subsequently asked
M. MC oskey what the conversation was about, because
I think she had identified herself as being with the
Nati onal |ndian Health Board, and he had di scussions
with her, and subsequent to that, he was trying to
clarify who the Lancing Birdinground was.

So when | nmade the statenment here, there had
been interrogations by what | assuned was the Nationa
I ndian Health Board with Ms. Becky Johnston

Q If you look at Exhibit 34, there is a letter
on Kl een Environnental Technol ogies |letterhead to the
Ameri can I ndian Health Comm ssion; right?

A Uh- huh.

Q And you see it says, "Attention, Becky
Johnston." Doesn't that indicate that Becky Johnston
is associated with the American |Indian Health
Conmi ssi on?

A It's addressed to her at the Anmerican Indian
Heal t h Conmi ssion, yes.

Q So she's not with the National Indian Health
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Board; right?

A | don't know the difference between the two.

Q So with respect to the sentence we previously
quoted in Exhibit 22, or that | previously quoted, it
says, "We have been in contact with the National |ndian
Health Board." And you really have no know edge
whether that is true or not, do you?

A No. | assume that the National |ndian Health
Board in conversation and the American Indian Health
Conmi ssion were the sane people, in genera
conversation.

Q Is there any reason for your assunption? Wy
did you assune that?

A. I can't tell you. | don't know. | stil
don't know the difference between the two.

Q But you said you had been in contact with the
Nati onal |ndian Health Board. You just don't know

whet her that's true.

A. Mysel f?
Q Ri ght .
A No, | have not been, other than the origina

phone call to Ms. Becky Johnston

Q And that's a phone call she made to you;
right?
A Yes.
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Q Now, if you continue to the end of the
sentence, it says, "Basically, we are working with

them -" nanely, the National Indian Health Board and

the Anmerican |Indian Health Conmi ssion "--to address the
great deal of concern surrounding the letter in
gquestion."” In what way were you working with the

Nati onal |ndian Health Board or the American |ndian
Heal t h Commi ssion for WAshington state to address the
concerns raised by the letter?

A. When | discussed this with M. MC oskey, he
told me about his conversation with Ms. Becky Johnston
and | said one of those conversations was Ms. Johnston
didn't recognize this gentleman's nanme, and that was
one of her concerns or the concerns of other people,
and | asked M. MCl oskey to look into this and bring
some relevance to it, and this happened |ike about a
week ago, and when | discussed with himon a daily
basis, I"'mtold we tried to reach M. Birdinground, and
he has not called back yet.

Q So the only way in which Kleen Environment al
Technol ogi es was working with the National |ndian
Heal t h Board was by making tel ephone calls to Lancing
Bi rdi nground and waiting for a return call; is that

correct?

A I think that and di scussions with Cindy
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Johnst on.
Q Becky Johnston?
A. Yes, |I'msorry.
Q You yourself didn't go on the Internet to see

whet her the National |Indian Health Board was |isted

t here.
A No, sir. |I'mnot a conmputer user.
Q You have Internet access at your office?
A Yes.
Q Do you know whet her M. MC oskey nmade any

effort to contact the National I|ndian Health Board?

A No, | don't. | made the assunption in his
dealing with Becky Johnston he was speaking in
relationship to this letter and the validity of who
Lanci ng Birdi nground was.

Q M. dson, is Kleen Environnenta
Technol ogi es sharing space with any other conpany at
its facility at 754 Garfield Street?

A No.

Q So there is no other conpany with personne
| ocated at that address?

A No.

Q M. O son, who produces the Kleen
Envi ronnental Technol ogi es' Wb site, the content of

that Web site?
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MR, HAFFNER: Objection as to the rel evance
regarding the letter we're speaking of in today's
proceedi ng.

JUDGE RENDAHL: | tend to agree. Can you
meke an offer of proof as to why this is relevant?

MR, JOHNSON. | guess I'mtrying to lay the
foundati on for sonme questions for M. MCl oskey | ater
on with respect to his econonic incentives in this
proceedi ng, and |I'm going ask hima question about
what's on the Wb site.

JUDGE RENDAHL: | think you should do that
t hrough M. MC oskey.

MR, JOHNSON: All right, I will try to do
t hat .

Q (By M. Johnson) M. QO son, has
M. MC oskey or anybody associated with M. MC oskey
prom sed to i ndemify you agai nst costs incurred in
this proceeding if the application is not granted?

A No.

Q M. d son, do you anticipate receiving any
econoni c benefit, that is, you or your conpany
recei ving any economc benefit if this application is
granted other than such benefits as m ght accrue from
the operation of a bionmedical waste collection

busi ness?
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A No.

Q Do you have any plan to sell the certificate
that is at issue in this case?

A No.

JUDGE RENDAHL: M. Johnson, how is this
related to the letter?

MR, JOHNSON: | guess what |'m --

JUDGE RENDAHL: These are questions you coul d
have asked M. O son when he was here on the 27th.
This hearing has a very narrow scope.

MR. JOHNSON: Understood, Your Honor

Q (By M. Johnson) M. O son, when you first

got acquainted with M. MC oskey, what was his

position?

A. He was doi ng econom ¢ devel opment for |ndian
tribes.

Q VWhat Indian tribe was he working for?

A | believe the Makah tri be.

Q Do you know what his title was?

A Not specifically, but it had sonmething to do

wi th econom ¢ devel opnent.

Q Did he have some responsibility for your work
with the Makah tribe at that tinme?

A Yes.

Q What was his responsibility?
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A. | believe M. MC oskey had witten the
request for quotation on renmoval of a tank farm This
is very brief and appeared in the Daily Journal of
Conmer ce

Q So was M. MC oskey the person you dealt
with in terms of your contract with the Makah tribe?

A Yes, one of the persons.

Q Did M. MC oskey sign that contract with the
Makah tribe?

A | don't remenmber. | don't think so.

Q Did M. MC oskey supervise your activities
under the contract with the Makah tribe?

MR. HAFFNER: bj ection, Your Honor, to the
rel evance of this whole Iine of questioning.

JUDGE RENDAHL: | would ask the same thing,
M. Johnson.

MR. JOHNSON: |I'mtrying to lay the
foundation for a question |I'mgoing to ask
M. M oskey.

JUDGE RENDAHL: 1'Il entertain a very brief
continuation of this, but I'mnot seeing the rel evance
to this particular letter from M. Birdinground.

MR, JOHNSON: | think one of the things we
are going to be inquiring intois sort of the genera

relati onship to truthful ness.
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JUDGE RENDAHL: Then you can inquire into
that with M. MC oskey.

MR, JOHNSON: But | need to lay the
foundati on with sonebody el se that can establish facts
that we will then check in with M. MC oskey, if |
may.

JUDGE RENDAHL: This hearing is not to
inquire into M. MC oskey's general truthful ness but
to focus on the letter itself, so let's focus, please.

MR, JOHNSON: You don't think M. MC oskey's
credibility is relevant?

JUDGE RENDAHL: | do believe it's relevant,
but let's first focus on the letter itself, and then if
you see the need to nove further, then let's do that,
but let's focus our questions to M. O son in a way
that we can nove himalong. W've now been at this for
over an hour with M. O son, so let's continue.

MR, JOHNSON: | will do my best. Am1l going
to be able to have M. O son back?

JUDGE RENDAHL: It depends on the tine.
That's my intent, if we have tine. It all depends on
how | ong we go with each witness.

Q (By M. Johnson) M. Qdson, | think I just
have one or two nore questions, if you will bear with

me. | want to clarify what investigation M. MC oskey
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has done, to your know edge, with respect to the origin
of the Birdinground |etter marked as Exhi bit 23 and
203.

A I don't understand the word "investigations.”

Q What has M. MC oskey done to try to find
out where that letter came fronf

A In my conversations with M. MC oskey, |
asked himto relate to ne the conversation he had with
Ms. Johnston, and he related those to ne in regard to
Ms. Johnston had a concern that M. Birdinground didn't
represent whi chever one of these two groups it was on a
daily basis. | asked himwhat his success was and
found out the background of M. Birdinground, and on a
daily basis, we would call and | eave a voi ce mai
nmessage, and he doesn't respond back to it.

Q So did M. MC oskey try to |ocate
M. Birdinground, to your know edge?

A VWhat | know is he has called a nunber that he
has and received the voice mail nessage, assum ng
that's M. Birdinground s phone, and | eaves a nessage
for himto call Kleen Environmental, and it has not
been done to date. He has not returned the call

Q But as far as you know ot herw se, he hasn't

made any effort to find M. Birdinground.

A | don't know the extent of the effort.
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Q
A

Did you ask

hi m about that?

| have asked himthe relationship of the

situation with the letter, and he replies to ne that he

has called a tel ephone nunber of M. Birdinground and

| eft the voice nni

message to try to ascertain

information fromhim and he has not received a

t el ephone call back

Q
know M.

A

M. MO oskey has told you that he doesn't

Bi r di ngr ound;
Yes.

MR,  JOHNSON

isn"t that right?

| have no further questions.

JUDGE RENDAHL: M. Sells?

MR. SELLS:

Thank you, Your Honor

CROSS- EXAM NATI ON

BY MR. SELLS:

Q

M. O son, you indicated when you hired

M. MC oskey you were inpressed with his education; is

that correct?

A

to detai

Q

Yes, and | was inpressed with his attention

in having pr

Tell nme what

i mpressed you?

A

Hi s bachel or

eviously worked with him

about his education that

of science degree from Hunbol dt
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1 State University. 1In discussing things with him he
2 had worked in the construction end of his father's

3 busi ness, and in as nmuch as | am a specialty

4 contractor, | can kind of relate to those two things.
5 Q Did you contact any other enployers he may
6 have had?

7 A No.

8 Q So as far as you know, he was straight out of
9 col | ege and worked for his father

10 A | don't know that. | believe there was a
11 period of tinme he worked for his father

12 Q Did you check with his father to see if that

13 was true?

14 A No.

15 Q Did you do a background check?

16 A No, sir, | did not.

17 Q Did you ask himif he had ever been convicted

18 of a crime?

19 A No, sir, | did not.

20 Q Did you ever check to see if he had been
21 convicted of a crime?

22 A No, sir, | did not.

23 Q Did you check with Hunbol dt State to see if
24 he actual |l y graduated?

25 A No, sir
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Q If you take a | ook at Exhibit 34, have you
got 34 there in front of you?

A Yes, sir.

Q Now, that is a letter to the Anerican |Indian
Heal th Commi ssion from M. MC oskey; correct?

A Yes, sir.

Q If you |l ook down at the bottom of the second
par agraph, and |I'mreading the |ast sentence now. It
says, "In the future, conduct of business, and
specifically proceedi ngs such as these, we will make a
consci ous, deliberate, and deternmined effort to perform

due diligence and confirmthe authenticity of any

future correspondence."”™ Do you see that?
A Yes, sir.
Q Is that a statenent now of the policy of

Kl een Environnental Technol ogi es?

A Yes, sir

Q And that was not the policy prior to this
heari ng?

A | believe we do due diligence in the pursuit

of our business. When this statenent, when | read this
letter here, it was nore, | felt, to encourage a person
to understand that we would take greater efforts.

Q Well, you will make a conscious, deliberate,

and deternmined effort to perform due diligence.
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A

Q

M

Do

ch nore so.

you believe that in regard to this

Birdi nground letter that it was a consci

del i berate,

A
Q
A

Q

W

Ye

Th

you saw it,

and determ ned effort to do

ous,

due diligence?

th this letter here? (Wtness indicating.)
S.

had not seen that letter prior

at's not ny question. |'m asking you when

"' m asking you whether in regards to the

Bi rdi nground letter, do you believe that

Envi r onnent al

del i berate,

dili gence?

an annua

A

desk.

SO.

Q
A

> © >» © > O

Kl een

Technol ogi es has done consci ous,

and deternined effort to perform due

No.

Who do you hold responsible for that?

W

sel f.

How about M. MC oskey?

beg your pardon?

Do you hold M. MCl oskey responsible for it?

Any evol ution that

basi s or

So

the buck stops there.

didn't want to be so trite,

happens to this conpany on

any basis potentially winds up on ny

but apparently
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Q Have you had any di scussions with your
partners about any consequences to you or to

M. MC oskey for this nmess?

A Yes. |'ve had discussions with him
Q What are the nature of those di scussions?
A. | think this is a travesty. | think the nost

affected thing about it is its tineliness in regard
that this letter was received during the process of the
hearings. | think that if it had not been for that
particul ar dates when the hearings were going on,

think there would have been greater diligence, but on a
general basis that ninety percent of the tine

M. MC oskey was out of the office, say basically
working 12 hours a day, | think that if this letter had
cone 30 days prior to the hearings that the due process
of investigation would have been far better in ternms of
phone calls or discussions.

Q That's probably all very true, but it doesn't
answer ny question. M question was what were the
nature of the discussions about any consequences to you
personally or to M. MC oskey over here for this mess?

A The nature of the consequences as | see it is
my discussions with nmy partners. This is a norality
i ssue. This taints how Kl een Environmental would do

their work, obtain their work, and operate their
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1 busi ness successfully.

2 We' ve been doing work in a very intricate in

3 t he hazardous waste business for nore than 11 years,

4 and | take a bad view of sonebody, whatever the reason

5 is that this happened and how it reflects on nme, | take
6 it personally, and | take it fromthe Conpany's point

7 of view.

8 Q I s anyt hing going to happen to you because of
9 this, any disciplinary action, any |oss of pay,

10 anything like that?

11 A To me personal ly?

12 Q Yes.

13 A No.

14 Q How about to M. MC oskey?

15 A No.

16 Q Probably just one or two | ast questions.

17 Where do you think this letter cane from Exhibit 23?

18 A VWere do |7

19 Q Yes.

20 A I wouldn't have the foggi est inmagination
21 Q Do you have any suspicions?

22 A | have absolutely no suspicions what soever.
23 I was surprised to |look at the letterhead from

24 Illinois. If it was |ike Washougal, Washi ngton, you

25 could get in your car and drive down and knock on the
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1 door, but Illinois of all places. | didn't even know
2 they had Indian tribes in Illinois.

3 Q Actually they don't.

4 A I f you understand what | nean.

5 Q Do you think it's a prank?

6 A I don't know. The thought has crossed ny

7 m nd

8 Q Do you think it's sonmebody out to get you?
9 A The t hought has cone to m nd.

10 Q It mght be Stericycle?

11 A No. Absolutely not.

12 Q So as we sit here today, you don't have a
13 cl ue.

14 A. I wish | did. To answer your question, no,
15 sir, | don't.

16 MR, SELLS: No further questions.

17 JUDGE RENDAHL: M. Trautman?

18 MR. TRAUTMAN:  Thank you, Your Honor. | just

19 have one or two foll ow ups.

20

21

22 CROSS- EXAM NATI ON

23 BY MR TRAUTMAN:

24 Q | still want to clarify, and |I'm | ooking back

25 at Exhibit 22, and that was the October 21st letter
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from Kl een Environnental signed by you and

M. Perrollaz and M. Lee, and | ooking at Paragraph 3
and the third sentence again, first of all, | believe
you said that you did not know of the letter's

exi stence at all until Becky Johnston called on Cctober

15th; is that right?

A I"mnot sure | said October 15th.

Q But whenever she call ed.

A Ri ght .

Q And she called after the letter was submtted

to the Comm ssion; right?
A According to Ms. Johnston, yes.
Q And the letter was submitted to the
Commi ssi on Oct ober 12th; correct?
A | guess.
Q What |'mnot clear of is the letter seens to
di stinguish you fromthe other partners saying that
they did not know of the letter's existence until after
we were contacted by Becky Johnston.
MR, JOHNSON:. Which letter are you referring
to?
MR. TRAUTMAN:  Exhi bit 22.
Q (By M. Trautman) And it says that the other
partners were not aware of the Birdinground |etter, of

the existence of a letter, until after we were
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contacted by Becky Johnston of the American Indian
Heal t h Conmi ssion for Washington state, but it says,

M. O son was aware of the subm ssion of the docunent.
So I'm confused as to what you knew prior to contact by

Ms. Johnst on.

A. Not hi ng.

Q You did not know that it had been
submitted --

A | did not know that this letter existed.

When | referred to this Cctober 21st letter, this was
subsequent to ny discussions with Becky Johnston.

then went to M. MCl oskey and | asked himto pl ease
bring me up to speed, paraphrase this whole thing, and
he was equal ly surprised.

Q So why did you sign this letter, Exhibit 22,
whi ch says that you were aware of the submi ssion of
this docunment, meaning the Birdinground letter? Wy
did you sign this Exhibit 22 that says you were aware
of the subm ssion of the docunent?

A When | signed this letter, the spirit and
intent was | was aware of it after talking to Becky
Johnst on and subsequent talking to M. MC oskey about
what Ms. Johnston was saying about this letter

Q So to the extent Exhibit 22 says that you

were aware of the subm ssion of the Birdinground letter
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at an earlier date, it's incorrect; is that correct?

A May | respond to that? | was aware of the
| etter subsequent to talking to M. MC oskey who told
me that the letter had been subnmitted. | don't know if
it was from M. Birdinground or how that letter canme to
t he Conmi ssion, but he informed ne that the letter had
gone to the Comm ssion and that she was concerned about
it.

Q VWhen did M. MCl oskey informyou of that?

I can't tell you the date, but it was the

same day that | had talked to M. Johnston on the
t el ephone, because | really didn't understand what she
was tal king about. After M. MC oskey talked to
Ms. Johnston, | went to himand said, "What's the

nature of this phone call," and he infornmed ne about
the letter, and that's what |I'mreferring to in this
par agr aph.

At that point, | knew the letter was in the
system sonehow, if | can use that term | never saw
the letter prior to that phone call with Ms. Johnston.

Q | believe you said al so you were concerned
with the submi ssion of fraudulent letters to the
Conmmi ssi on; correct?

A Yes.

Q That was a concern to you and you said it was
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a serious matter; correct?

A I think it was a very serious matter.

Q Why then didn't you read the letter unti
this norning in the hearing roomif you knew there was
a fraudulent letter and that it was a very serious
mat t er ?

A | believe | didn't read the letter because of
the fact that | spent great detail discussing with
M. MC oskey -- | assume you are tal king about
M. Birdinground's letter?

Q Yes.

A And it was very generic when | was talking to
M. MC oskey about its content.

Q But you knew that you were going to be asked
about your know edge of this matter; correct, the
matter of the subnission of the Birdinground letter
correct?

A I knew that the Commi ssion wanted ne to cone
down and discuss this matter, but | didn't know in what
scope.

Q Is that your normal procedure when you are
presented with a matter of this significance, that
being a possible fraudulent letter? 1Is it your nornma
procedure not to read the itemin question or the

letter in question until the day of the hearing?
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1 A. Cbvi ously an oversight on ny part.
2 MR, TRAUTMAN: Thank you

3

4

5 CROSS- EXAM NATI ON

6 BY JUDGE RENDAHL:

7 Q I'"'mgoing to be very specific with you about

8 the tine frame |'mtal king about. After you received

9 t he phone call from Ms. Becky Johnston, ny

10 understanding is you spoke with M. MC oskey; correct?
11 A Yes.

12 Q At that tinme that you spoke to M. MC oskey

13 after receiving the call from Ms. Johnston, had

14 M. MC oskey, was he aware of the issue with the

15 letter? Wien you talked to him when you first |earned
16 of the problem and you talked to M. MC oskey, was he
17 al ready aware of the problem or was this the first he
18 had heard of it?

19 A. To the best of ny know edge, that was the

20 first he was aware of the problem Wen | transferred

21 the call, ny discussion with M. MC oskey was

22 i mediately after talking to Ms. Johnston. | talked to
23 her a little bit, and she started asking nme sone

24 questions about M. Birdinground, and | said, "I don't

25 know t he gentl enman you are speaking of. W have a
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1 person who's working with that case,” and | got up from
2 nmy desk and | went to M. MCl oskey's office and asked
3 himto take the tel ephone call

4 Q So he took the tel ephone call and then you

5 had a conversation with hinf

6 A Yes, nmm'am

7 JUDGE RENDAHL: That's all | have.

8 M. Haffner, do you have any redirect?

9 MR. HAFFNER: No, Your Honor

10 JUDGE RENDAHL: Is there anything,

11 M. Johnson, that canme up in M. Sells' or

12 M. Trautman's and ny conversation with M. O son that
13 you need to inquire into?

14 MR, JOHNSON: | think there was just one or
15 two things, if | could just |ook at nmy notes here

16 briefly.

17

18

19 RECROSS- EXAM NATI ON

20  BY MR JOHNSON

21 Q Goi ng back to the question that Judge Rendahl
22 asked you just a moment ago, what was M. MC oskey's
23 reaction to the call from Becky Johnston?

24 A Shock. | mean, it was |ike shock. He didn't

25 under stand t he nechani cs of what she was tal king about.
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1 That's the inpression | had.

2 Q Did he believe what she told hinf

3 A | assuned he did, yes.

4 Q That was the tenor of his remarks.

5 A Yes.

6 Q So he didn't need to do any investigation to

7 det ernmi ne whet her what she told himwas true or not.
8 A I can't answer for M. MC oskey.

9 Q ' m aski ng you based on the tenor of his
10 remarks, did he conclude at that tine that the letter

11 was fraudul ent?

12 A | don't know.
13 Q | thought you just said that he believed her?
14 A. My i npression was he was shocked, and | use

15 that termin a fact that this letter which we figured
16 to be a bona fide letter was all of a sudden not a bona
17 fide letter and not knowi ng how any of the nechanics

18 had happened, which we still don't know.

19 Q Right. The tenor of M. MC oskey's renarks
20 to you after the conversation with Becky Johnston was
21 that this was not a bona fide letter?

22 A Yes.

23 Q And that was imediately after that phone

24 cal | ?

25 A | believe so, yes.
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Q M. O son, you nmentioned in response to
M. Sells that this letter, the Birdinground letter

was received during the process of the hearing; is that

right?
A. | believe so, yes.
Q Do you know when it was received?
A No, sir.
Q Do you know how it was received?
A No, sir.
Q Do you know how it was transmtted to

M. MC oskey or M. Haffner?

A No, sir.

Q Do you know whet her they received it during
the course of a day of hearing in this proceedi ng?

A No, sir.

Q So you don't know whether they had it for
several days before they offered it for the record of
thi s proceedi ng?

A No, sir.

MR, JOHNSON: | have no further questions.

JUDGE RENDAHL: Wth that, M. O son, you are
excused for now W may bring you back later. Let's
be off the record for a nmonment. We may take our |unch
break during this break.

(Lunch break taken at 11:55 a.m)
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2 Dl RECT BY HAFFNER)

3 AFTERNOON SESS| ON
4 (1:01 pom - 2:22 p.m)
5 JUDGE RENDAHL: Let's be back on the record.

6 M. M oskey, if you could state your name for the
7 record, please.

8 THE W TNESS: Allen MC oskey,

9 Mc-C-|-0-s-k-e-y.

10 JUDGE RENDAHL: You remain under oath from
11 your testinony earlier in this proceeding.

12 M. Haffner, do you have any questions for the wi tness?

13 MR. HAFFNER: Yes, Your Honor.
14

15

16 DI RECT EXAM NATI ON

17 BY MR. HAFFNER:
18 Q M. M oskey, |I'm handi ng you what's been
19 mar ked as Exhibit 23. Have you seen this docunent

20 before or any variation of it prior to today's hearing?

21 A Yes, | have.
22 Q When did you first see it?
23 A. This particular docunent when | first saw it

24 was when it first came to the office of Kleen

25 Envi ronnent al .
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Q

Do you recall when that was?

Specifically, | believe it was on the 11th.

Do you recall what your reaction was when you

first saw t he docunent ?

A

Well, ny reaction was positive. W had

received a response that was favorable, just as other

responses that we had received regardi ng our effort.

Q
was not

A

VWhen did you first learn that the docunent

aut hori zed?

Well, we received a call froma gal by the

nanme of Becky Johnston, and it was at that tinme that |

was nmade awar e.

Q

conf erence?

A

How were you involved in that phone

M. Oson originally took the call and

forwarded it on to nyself.

Q

What was your reaction when you first found

out that the docunent was fraudul ent?

A

was shocked just as M. O son was shocked

that this fal se docunent had been presented, but nore

i mportantly,

once | was nmade aware of that, was | ooking

at the inmpact it could have on what we are doing here.

Q

Did you learn that the docunent was

fraudulent from M. O son or Ms. Johnston?

A

| earned that through ny conversation with
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Ms. Johnston.

Q What did you do after you found out that the
docunent was fraudul ent?

A Once she brought that to nmy attention and
based on my conversation with her, | assured her that
we woul d take the necessary steps to attenpt to get to
the bottomof this, and we would i medi ately be
wi t hdrawi ng this particul ar correspondence fromthe

proceedi ngs.

Q Do you know what the National Indian Health
Board is?

A Specifically, no.

Q Have you ever had any contact wi th anyone

fromthe National |ndian Health Board?
No. Prior to this, no.
Do you know who Lanci ng Birdinground is?

No.

o > O >

Since you didn't know that information at the
time you received the letter, why did you submt the
letter to the Cormission in this proceeding?

A | didn't see it to be any different than any
ot her correspondence that we had received. There was
not hi ng that warranted me to question it otherw se,
guess.

Q When you say other correspondence that you
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recei ved, what are you referring to?

A There are other letters that, formletters
that we have sent out that we have received back. |
viewed this to be no different. | took it for what it
was, a letter of support.

Q Are those letters you are referring to, are
those the letters from Valley Medical Center and
Multi-Care that are in this hearing already?

A Yes.

Q At the time that you received the docunent
that's marked Exhibit 23, what did you know about the
rel ati onshi p between Kl een Environnental and any triba
facilities in the state of Washi ngton?

A. I personally had directly worked with Kl een
on a project that they did on the reservation directly
with the tribe. | also knew of other relations or work

that Kl een had done on reservations or within | ndian

country.

Q How di d you obtain that know edge?

A One was firsthand know edge. The other one
was work with the Sauk-Suiattle tribe. | had witten

the contract for that scope of work that they did on
the Sauk-Suiattle tribe. Oher than that, my know edge
of their capacity or relationship in Indian country was

vague. | didn't have a great deal of understanding,
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but I knew they had worked in Indian country prior to
this.

Q Was there any reason for you to question the
claimin this letter about the rel ationship between the
peopl e that M. Birdinground clainmed to be representing
and Kl een Environnental ?

A No. One of the things | did was to | ook at
the attachment to the letter, and on this attachnent
appeared sone of the names of the tribes that | knew
specifically that Kleen had worked with directly or
nanmes of facilities which we had representatives attend
neetings that we had had when we started this whole
process.

Q Have you done anything to confirm what work
Kl een Envi ronnmental has ever done for any Indian
facilities in Washi ngton?

A Yes. At your directive, | went back and
reviewed job files specific to work done for tribes or
tribal facilities.

Q What type of work did you find was done?

A Most of them were very sinmilar in nature, but
for the nost part, it was either related to tank farm
dermolition. There was one historical site renediation
things of that nature.

Q What were the approxi mate dates of the work
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1 t hat was done by Kl een Environnental at triba

2 facilities in the state of Washington?

3 MR, JOHNSON:  Your Honor, if this is only
4 repeating what's in M. Perrollaz's affidavit, we can
5 skip over it.

6 MR. HAFFNER: | can ask if he's confirmed
7 M. Perrollaz's affidavit.

8 Q (By M. Haffner) Have you viewed the

9 decl aration signed by M. Perrollaz that was offered
10 thi s norning?

11 A Yeah. The projects are the same projects
12 that | reviewed, yes.

13 Q If I can have you |l ook at Exhibit 22, have

14 you seen that docunent before?

15 A Yes, | have.
16 Q How are you aware of that docunent?
17 A Well, | drafted this letter in preparation

18 for signature by the three representatives of Kleen

19 Envi ronnment al .

20 Q What do you know of the formletters that are
21 referenced in that docunent?

22 A Well, there were several formletters that

23 were sent out throughout this process that were sent

24 out to potential shipper wi tnesses, but just in genera

25 to generators regardless of their -- it was al npst
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1 like --

2 Thi s whol e process has been kind of a foreign
3 concept because it's like you are going out to sell the
4 buggy before the horse. You alnmpst had to go out and

5 sell and get support prior to being able to provide the
6 service, so in the process of doing that, one of the

7 things we did was put out formletters for people to

8 review and nmodi fy and have it read according to their

9 facility or appropriate to their facility.

10 Q How did you put those formletters out, as

11 you say?

12 A They were sent out several ways - mmil, fax,
13 e-mail. There were sone that were hand-delivered to

14 nmeetings. They were al so sent out through online

15 dashboards.

16 Q What do you nean by "online dashboard"?

17 A There are several organi zations that have

18 online listings and nenbership lists where you can

19 post -- they are public foruns, online public forums, |
20 guess is the best way to refer to it, and it's just

21 anot her media that we use to send out these

22 correspondence.

23 Q Do you recall if you sent a formletter to

24 anyone at the National |ndian Health Board?

25 A Specifically, no, | don't recall
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1 Q Do you recall if you sent any formletters to

2 any Indian facilities?

3 A Yeah.

4 Q How was that done?

5 A. It was done through each of those nedias, as
6 | call them

7 Q Do you recall ever sending a formletter to

8 M. Birdinground?

9 A One of the problems that | was faced with

10 when | went back and tried to track this correspondence
11 was that a lot of the people we had contact with were
12 not necessarily identified by name, but if you |l ook at
13 some of these online dashboards, as | call them they

14 are listed by e-nmail addresses.

15 Q Was any one of those addresses, do you

16 recall, an address for a Lancing Birdinground?

17 A Not that | would know.

18 Q Can | have you |l ook at Exhibit 107? It

19 shoul d be towards the front of that book. |Is that a

20 docunent you are famliar with?

21 A Yes.
22 Q Can you tell us what that docunent is?
23 A This is one of the formletters that we had

24 sent out.

25 Q If | could have you | ook at Exhibit 34,
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that's a two-page docunment. Can you | ook at those two

docunents and tell us if you are famliar with then?

A Yes, | am

Q Is that your signature on the first page?
A Yes.

Q Is the e-mail that is the second page one

that you received?

A. Yes.

Q How do you believe Ms. Johnston obtained your
e-mai | address?

A Wel |, when she called, one of the things that
she had requested was that we provide her with sone
ki nd of correspondence stating what action we had taken
to rectify the matter, and | think this was the
response to an e-nmil that | had sent her asking if she
did, in fact, receive ny correspondence, so it was kind
of a conbination e-mail.

Q How many commruni cations did you have with
Ms. Johnston about the letter from M. Birdinground?

A It was probably three conversations -- well
to the best of any recollection, three conversati ons on
t he phone and then this e-nmmil correspondence.

(Wtness indicating.)
Q Have you been able to find out any nore about

who M. Birdinground is?
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A. No. As M. O son explained, |'ve attenpted
to make contact and have not been successful.

Q Have you spoken with anybody at the National
I ndi an Health Board about this matter?

A. I was under the inpression that Becky was in
some way related to the National Indian Health Board,
but | understand it now to be that they are kind of two
di fferent organizations.

Q Is there anything you wish to say to the
Conmi ssi on about the submission of the letter from
M. Birdi nground being submtted on behalf of Kleen
Envi ronnment al ?

A Yeah. | think it's an unfortunate thing, and
| apologize for ny inability to perform due diligence
on the letter to authenticate this individual's ability
to speak for this organi zation.

MR. HAFFNER: | have no other questions for
the wi tness, Your Honor.

JUDGE RENDAHL: M. Johnson?

CROSS- EXAM NATI ON
BY MR, JOHNSON:
Q M. MC oskey, how did you receive the

Bi rdi nground letter?
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A We received it in the mail.
Q And | believe your testinony was you received

it on October 11th; is that correct?

A Vell, that was the first tinme | sawit was on
t he 11th.

Q When did you receive it in the mail?

A | couldn't answer that specifically.

Q So you saw it on October 11th. How did you

receive it on October 11th?

A. In the mail. It was in an envel ope. |
opened the envel ope, took the letter out.

Q You believe you received it on October 11th.

A I would assunme that, yes. | wasn't in the
office all day on the 11th, but when I was in the
office and | came into contact with that particular

letter, that's when | first saw it was on the 11th.

Q So you received it by mail on the 11th.

A Ri ght .

Q The day before the hearing was offered;
right?

A Yes.

Q I would |ike you to | ook at Exhibit 23 or
203 -- they are parallel -- if you would.

A Okay.

Q Wul d you note the date on the letter?
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A It's dated October 12th.

Q Does that seem strange to you when you
received it on Cctober 11th through the mail?

A No. It wasn't sonething | paid particular
attention to.

Q Do you think this date of October 12th was

somehow rel ated to the schedul ed hearing date on the

12t h?
A Cone agai n?
Q Did you indicate when you solicited letters

of support to anyone prior to the October 12 hearing
that you were going to be involved in a hearing on
October 12 in which supporting statenments woul d be
appropri ate?

A. Yes. We continually -- one of the things |
did was to keep peopl e abreast of the process and the
schedul e associated with the process.

Q So this person that wote this letter would
have been very nmuch in tune with the process then if
they wote a letter intended to reflect a date of the
heari ng on Cctober 12th; right?

A | guess they could have been, yes.

Q Either that or they dated the letter after
you received it; right?

A | don't understand that.
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Q

The date of the letter was after you

testified you received it; correct?

A
Q
A

Q

the bottom of the page,

Yes.

But that didn't strike you as strange?

At the tine,

no.

M. M oskey, |ooking at the signature at

Bi r di ngr ound?

A

Q

No, | don't.

do you know M. Lancing

Have you made any effort to try to find

M. Lanci ng Birdi nground?

A

Q
A

but | wasn't

Q

Yes, | have.

VWhat efforts have you made?

G ven the contact with himat this nunber,

able to do that.

So you are referring to the nunber at the

bottom of the page on Exhibit 237

A.
Q
nunber ?

A

Q

Yes.

What did you find when you called that

| got a voice mail.

Did the voice mail have a greeting or

identify the mail box?

A

Q

No. It was a pretty generic voice mail.

So it didn't

i dentify whose nmil box it was,
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for exanpl e?

A No. It says you've reached the voice mail of
and it said the phone nunber, and then there was a
pronpt to | eave a nessage

Q Have you made any effort to contact the

National Indian Health Board with respect to this

mat t er ?
A I think it's inportant to note that in ny
correspondence with Becky Johnston, | was under the

i mpression that comunicating with her was
comunicating with the National |ndian Health Board,
but | guess to answer your question directly, no.

Q M. MO oskey, would you be surprised to know
t hat Lanci ng Birdi nground knows you?

A Yes, yes.

MR. JOHNSON:  Your Honor, | would like to
mark for the record another exhibit. This is a fax to
me on October 25, 2004, with a declaration attached
that | received yesterday by fax from Lanci ng
Bi r di ngr ound.

MR. HAFFNER: Do we have another copy for the
Wit ness?

MR JOHNSON:  Yes.

JUDGE RENDAHL: Let's be off the record for a

monment while M. MC oskey has a chance to review the
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docunent .

(Di scussion off the record.)

JUDGE RENDAHL: While we were off the record,
M. MO oskey and counsel had an opportunity to review
a document provided by M. Johnson. M. Johnson, |'m
assum ng you want this to be marked?

MR. JOHNSON: | do, Your Honor

JUDGE RENDAHL: Why don't we mark as Exhi bit
24 the declaration of Lancing Birdinground with a cover
sheet, a fax, from Kim Notafraid for Lancing
Bi rdi nground to Stephen Johnson on October 25th, 2004.
And why don't you go ahead and proceed with the
guesti ons.

Q (By M. Johnson) M. M oskey, have you had

a chance to read M. Birdinground' s declaration?

A Yes, | have.
Q Do you want to change your testinony now?
A No. | personally don't renmenber meeting with

M. Birdinground as he clainms in this letter, and
don't recall my father's conpany specifically working
with him
Q Do you recall visiting the Crow Agency and
the Crow Indian tribe and their tribal casino in 20017
A Yes. | do renenber namking a site visit to

that facility.
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Q Do you renmenber staying at the home of one of

the Crow tribal menbers?

A No. We stayed at the hotel during that
visit.

Q Was that at the Crow Agency?

A. If | recall properly, | think the tribe
actually had a small lodging facility right next to the
casi no.

Q So when M. Birdinground says in his

decl aration under oath under penalty of perjury that
you stayed at his hone, he's lying; is that correct?

A I'"msaying | never stayed at his honme, yeah.

Q You never stayed at anyone's hone at the Crow
Agency when you visited the casino there.

A No.

Q And you still say you do not know M. Lancing
Bi r di ngr ound.

A I do not recall having any relations or
correspondence with this individual

Q Do you recall neeting with the manager of the
casino at that time during your visit?

A W nmet with several people. | don't
specifically renmenber who.

Q Do you renenber neeting the manager of the

casi no?
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A. Specifically, no.
Q Do you renenber neeting anyone specifically?
A There were several people. The one that |

can recall off the top of ny head, there was a
gentl eman who had a ni cknane by the nanme of Popcorn. |
specifically renmenber himjust because of that nane.

Q That's the only nane you renmenber from your
visit to the Crow tribe casino in Crow Agency Mntana
in 2001; is that your testinony?

A. Yes. | don't recall specifically even if it
was in 2001.

Q What efforts did you nmake, M. MC oskey, to
identify or find Lancing Birdinground when you found
his name on this fraudulent letter that we've been
referring to?

A Well, not only did | attenpt to contact via
this nunmber, | also sent out additional e-nmai
correspondence to the various |lists of people that I
had had contact with over the duration of this process.

Q What did you send out in way of a message to
these lists of your contacts?

A VWhat | had sent out was an e-nmmil saying that
it was inperative that | be able to speak with the
person who authored this letter

Q Do you have a copy of that e-nmai
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correspondence with you?
A No, not with ne, no.
Q Can you give us a list of the individuals to
whom you sent that e-mail and a copy of that e-mail?
A Yes.
MR, JOHNSON: | would like to request that,
Your Honor. Your Honor, | think this goes back to
M. Sells' request for a list of people to whom form
letters were sent. |If there were other lists of
contacts to whom M. MC oskey or others at Kl een sent
solicitation for support or communications related to
this proceeding --
JUDGE RENDAHL: Let's separate those. The
i ssue or the information you want now is the list of
e-mails to whom M. MCl oskey sent, the persons to whom
M. MC oskey sent his e-mail seeking to deternine the
aut hor of the letter?
MR. JOHNSON: Ri ght.
JUDGE RENDAHL: So that would be Record
Requi sition No. 8, and that would be the list of e-mail
addresses or persons to whom you wote the e-nuil
trying to identify M. Birdinground.
MR, JOHNSON: So that would be both a |list of
addresses, sendees, and the actual e-mail itself.

That's my request.
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JUDGE RENDAHL: Would it have been one e-mai
that you generated?

THE WTNESS: No. There were several

JUDGE RENDAHL: So the e-nmils and the |ist,
and then as a separate matter, why don't we inquire
into the other issue that M. Sells was inquiring into
and see if -- that's a separate issue in ny mnd. So
go ahead, M. Johnson.

Q (By M. Johnson) Now, M. MCl oskey, you
testified, | believe, that you nmade a call to the phone
nunber on the bottom of the Birdinground letter, and
you sent these e-mails out to various people trying to
find out, trying to nmake contact wi th Lancing
Bi rdi nground; is that correct?

A Yes.

Q Is that all you did to try to identify the
person who wote the fraudulent letter?

A Yes.

Q You didn't call the National Indian Health
Board, for exanple?

A No. As | stated in the conversations | had
with Becky, it was ny understanding that she was
directly affiliated with the National Indian Health
Boar d.

Q Why was that your understandi ng? She didn't
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identify herself as associated with the National Indian
Heal th Board, did she?

A No, but when she called, she had stated that
she had been correspondi ng and havi ng conversati ons
with -- there was a gentleman by the nane of J.J. or
J.T., the gentleman that you had a letter from

Q Becky Johnston told you she had been in
contact with J. T. Petherick, P-e-t-h-e-r-i-c-k?

A Yeah.

Q What was the nature of the contact she told
you about ?

A She had said that right before calling us
that she had a conversation with M. Petherick, which I
guess was ny understandi ng that he communi cated to her
that she needed to call us to attenpt to get to the
bottom of this.

Q But you nade no effort to contact the
Nati onal |ndian Heal th Board; right?

A. No. Not directly, no.

Q So indirectly you think you did by having a

conversation with Becky Johnston; is that what you are

sayi ng?

A. That was ny understandi ng, yes.

Q Now, Exhibit 22 is a letter you drafted; am
correct?



1971

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

> o >

Q

Yes.
Do you have it in front of you?

Yeah, | do.

Look at Paragraph 3, the | ast sentence that

begins on the fourth line fromthe bottom

It says,

bel i eve.

"We have been in contact with the Nationa

I ndi an Health Board and the American Indian Health

Conmi ssion for Washington state and are working with

themto address the great deal of concern surrounding

the letter in question.”

A

Q

Yeah.

Doesn't that clearly distinguish between the

two organi zations?

A
was - -

Q

It nanes both of them but as |

it does. It distinguishes.

sai d, when |

You clearly knew they were two separate

organi zations; right?

A

Q

Becky Johnst on,

Heal t h Conmmi ssion for WAshi ngton state,

A

Q

Yeah.

And your letter, which is in Exhibit 34 to

Yes, it is.

So the letter that you drafted that's Exhibit

22, when it says that we -- and by that,

ei t her

means the signatories to the letter

is it

is addressed to the American |Indian

not ?

guess it

or

Kl een
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Environnental. |'mnot sure which -- have been in
contact with the National Indian Health Board, that's
just false, isn't it?

A I wouldn't say it's false. | guess if you
take it in its literal sense it is.

Q Is there some other way to take it other than
inits literal sense, M. MC oskey?

A As | said, it was my understanding that she
was directly related or associated with the Nationa

I ndi an Heal t h Board.

Q "She" being Becky Johnston?
A Yes.
Q Even though we've gone through and you

acknowl edged she was with the American Indian Health
Conmi ssion and you wote to her at that address and you
di sti ngui shed between the two organi zations in your
drafting Exhibit 22, but you are still taking the
position that sonmehow she was connected to the Nationa
I ndi an Health Board; is that right?

A That was mny under st andi ng, yes.

Q M. MC oskey, I'"'mgoing to ask you to | ook
again at Exhibit 23, which is the Birdinground letter
You indicate you received that in the mail; is that
right?

A Yes.
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Q Do you have the copy that you received in the
mai | ?
A | believe so, yes.
Q VWhere is it?
A | believe it's at the office.
MR. JOHNSON:  Your Honor, | think we need to

have that original to the extent it is whatever it is,
what ever they received. | would like to nmake it a
records requisition for that original document to the
extent we can locate it.

JUDGE RENDAHL: W can't each have an
original, so you are proposing --

MR. JOHNSON: | would like you to file it
with the Commi ssion with an acknow edgnment and a copy
so that we can see what it is you have fil ed.

JUDGE RENDAHL: So your request is to have
the original letter filed with the Commi ssion and a
cover letter indicating that it's being filed and that
copy of that transmttal would be, a copy of the letter
be circulated to all parties.

MR, JOHNSON: That's right, Your Honor, and
would Iike to be able to see what it |ooks Iike on the
|l etterhead as close to the original as possible. W
have a bunch of copies now which we are not quite sure

how far renoved they are fromthe original docunent.
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JUDGE RENDAHL: So Records Requisition No. 9

is to have the original letter that essentially is
Exhi bit 203, the original of 203, be filed with the
Commi ssion with the cover letter and copies sent to al
parties.

Q (By M. Johnson) And M. MC oskey, did you
save the envelope that that letter cane in?

A No, | don't believe | did.

Q What did you do with it?

A | believe | discarded it.

Q Do you renenber anything about that envel ope?
Was it hand addressed? Was it addressed by typing?
Did it show letterhead in the printed return address
spot ?

A. As | recall, the sending address or the
receiving address, |I'msorry, our address for Kleen was

handwritten and the other was printed.

Q WAs it addressed to anyone in particular at
Kl een?

A No.

Q Were you the first person to open that
envel ope?

A Yes.

Q Why was that?

A Because | saw where it was comng from
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1 Q Where was it conming fronf

2 A It was | abeled "National |ndian Health

3 Board. "

4 Q But woul d that automatically, would no one

5 else in the Kleen office open an envel ope addressed in
6 this fashion except you?

7 A | guess the best way to answer that is there
8 is not really a routing process for nail at Kl een. |

9 not only opened this, but | opened several other pieces

10 of mail too.

11 Q Do you open all the mail at Kl een?
12 A Not all of it, no.
13 Q How does M. O son know what |etters he

14 shoul d open and what letters you should open?

15 A. There is really no specific way that we go
16 about it. | don't know how to answer that.
17 Q In this particular case, you opened it.

18 That's your testinony.

19 A Yes.

20 Q M. MC oskey, do you notice that in the text
21 of the letter, M. Birdinground refers to the

22 rel ationship with Kleen Environnental Technol ogies for
23 the past 11 years?

24 A Yeah, | see that.

25 Q I"mjust rem nded that M. O son was
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testifying this norning, and he nentioned that Kleen
has been in existence for 11 years; right?

A To the best of ny know edge, yes.

Q So the person that wote this letter nust

have had sonme know edge of Kleen; is that correct?

A Yes.
Q Do you see on the third paragraph the
sentence there, "I have reviewed Kl een Environnmental's

proposal both in its original formand revised and have

addressed the revised proposal with the regiona

menber ship."
A Yes, | see that.
Q So doesn't it seemlikely that the person who

wote this letter was aware of changes to the Kleen
application made during the course of the hearing?

A Yes.

Q M. MO oskey, this Exhibit 23 we have cones
of f the Conmission's Web site or out of the
Conmi ssion's file, and it shows a fax transmitta
information at the top showing it has been transmtted
by Kl een Environmental Technol ogies to the Comni ssion

at 4:47 on October 12th, 2004. Do you see that?

A Yeah.
Q Did you fax this letter to the Commi ssion?
A Yes, | did.
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Q Why did you?

Well, after that day, after that particular
day after we finished hearings, | was wal ki ng back to
the office with M. Haffner, and it was conmunicated to
me that this should be forwarded to the Conmi ssion
because it was addressed to the Comm ssion. So upon
returning to the office, that's what | did.

Q Well, normally, doesn't the person who wites
aletter send it to the Commi ssion? |It's addressed to
the Commi ssion. You received a copy signed by sonmebody
fromthe National Indian Health Board. Wuldn't you
expect it to be mailed to the Conmm ssion?

A You woul d assune, yeah.

Q So why did you assune it would not be mailed
to the Commi ssion?

A | don't think that | assuned that it wouldn't
get mailed to the Commission. | just did what |
interpreted counsel was telling me to do.

Q So your counsel told you to fax this to the
Commi ssion on the afternoon of October the 12th?

A That's what | understood, yes.

Q Are you testifying that your counsel told you
to fax this to the Commi ssion?

A Yes.

Q Do you have any idea why your counsel thought
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that this letter would not be sent directly to the
Commi ssion by M. Birdinground at that point in tinme?
A | don't know.
Q M. MC oskey, did the letter that canme to
you in the mail, the Exhibit 23 letter from
M. Birdinground, did that come to you as an origina

or as a copy?

A. | believe it was an original, yeah.

Q You believe it was an original?

A Yeah.

Q So you have the original Birdinground letter

in your office.

A | believe so, yes.

Q So that's the letter you are going to provide
to the Conmi ssion.

A Yeah.

Q Was there any kind of transmittal cover
letter or anything else with that letter when you
received it in the mail?

A No.

Q So there was no note |like, Dear Kleen or
M. MC oskey, here's a letter. Please forward it on
to the Comm ssion, or sonething |ike that?

A No.

Q Have the other supporting shippers whose



1979

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

letters are in Exhibit 192 -- | believe there are two
of them -- have they given you their original letters
to file with the Comi ssion?

A We received several original letters.

Q I"'mreferring to the ones in Exhibit 192 from
Multi-Care and from Valley General. Did those fol ks
give you the original letter to file with the
Conmi ssi on?

A They gave us original letters, yes, but there
was no instructions to file it with the Conmi ssion, but
| do specifically remenber faxing in the Miulti-Care
letter.

Q Do you have the original Miulti-Care letter in
your file or in your possession?

A | don't have themwi th nme, no.

Q But back in the office?

A. | believe so, yes.

Q How about the Valley Medical Center letter?
Do you have the original of that?

A | don't believe so.

Q M. M oskey, when did you first provide a
copy of the Birdinground letter to your counsel?

A. | believe it was the norning -- well, it was
the day of the hearing.

Q Was it the nmorning of the hearing or the
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af t ernoon?

A I don't specifically recall

Q Did you explain to your counsel when and how
you received it?

A. Specifically, no, | don't think I did.

Q Was there any discussion of the date of the
letter, which strangely enough was the date of the
hearing itself and not the date when it was witten?

A No, there was no discussion on that.

Q M. MO oskey, the nanme "Birdinground" is a
somewhat unusual nane; woul d you agree?

A It's out of the norm vyes.

Q And you read M. Lancing Birdinground's

decl aration which says it was a Crow | ndi an nane;

correct?
A That's what he said, yes.
Q Have you ever run across this nane ever in

any context before this one?

A. To the best of ny recollection, no.

Q Do you renenber who the chairman of the Crow
tribe was when you visited the Crow I ndi an casi no?

A | don't.

Q Wuld it surprise you to know that it was
Clifford Birdinground?

A "Il take your word for that, yes.
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1 Q I think you can refer to it in the

2 decl aration of Lancing Birdinground, but you stil

3 testify you were unaware of that nane in any context
4 that you dealt with prior to comng here to deal with
5 this letter in these proceedi ngs?

6 A. That's what I"'mtelling you, yes, that |

7 don't recall that nane. |In ny dealings with |Indian

8 peopl e, you encounter names on a daily basis that are
9 out of the norm

10 Q M. MC oskey, | think you testified

11 previously that you had connection with an Indian tribe

12 in California, is that correct?

13 A Yes.

14 Q What tribe is that?

15 A There are several of them

16 Q What tribe do you personally have a

17 relationship with? Aren't you a tribal menber

18 yoursel f?

19 A Karuk tribe, K-a-r-u-k.

20 Q Is that also known as the Yurok, Y-u-r-o-k
21 tribe?

22 A Yeah. There are several rancherias, yes.

23 Q But it's the Yurok tribe you' re a nenmber of?
24 A The Yurok and the Karuk

25 Q Those are both the sanme, are they not?
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A. Ri ght .
Q Now, what exactly is your relationship to

that tribe?

A ['"man invol ved nenber.

Q Have you hel d | eadership positions in the
tribe?

A No, political |eadership, no.

Q Any ot her kind of |eadership?

A I've served on committees, but | don't really

consider that to be | eadership

Q | believe you testified previously you were
receiving some sort of income from McCl oskey
Enterprises or your connections with the Yurok tribe.
Am | correct in any regard there?

A Yes, you are.

Q What income are you receiving fromwhich of
t hese sources?

A It's a conbination of things. | have sone
resi dual incone fromwork |'ve done with triba
projects, per se. There is also tribal revenue sharing
t hrough casi no doll ars.

Q So where are you receiving revenue sharing
dol lars for casino operations, fromwhich tribe?

A The Rancheri a.

Q Which tribe is that?
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A It's the Yurok tribe.

Q Are you receiving other income from MCl oskey
Enterprises or other sources other than the revenue
sharing fromthe Yurok tribe?

A No. Well, then what | do for work.

Q I'"m not tal king about your work for Kleen
Envi r onment al

A. No.

Q M. MO oskey, have you ever been enpl oyed by

t he Makah tribe?

A Yes.

Q What was your position there?

A I was the manager of econom c devel opment.

Q Is that your title, or is that descriptive of

what you did?

A Well, that was ny title. | was the manager
of econom ¢ devel opment. | was planning and econom c
devel opnent.

Q I have a docunent here that's called "Triba
Technol ogy Vi sioning Conference," prepared by the
Governor's O fice of Indian Affairs with respect to a
conference held May 1 through 3 of 2002 at the Quinault
Beach Resort, and it shows your title as the Makah
tribal planning director. Wuld that have been your

title?
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manager,

or what?

A

Q

o > O >

A

Q

Ckay, yeah. | was re
di rector, planner.

How | ong did you hold
Specifically, | don't
Was it --

It wasn't very |ong.

So was it six nonths

If I had to guess, |

Can't you renenber?

did you start with the Makah?

A
Q
A

Q

I don't specifically
Do you renenber the y

| believe it was in

ferred to as both

t hat position?

recal |l .

or 12 nonths or a year

woul d say a year.

It's your history. Wen

recall.
ear?

02.

This report that | was referring to is dated

May 1 through 3 of 2002. Does

menory?

you

A
Q
A

Q

VWhat are you referrin
(I'ndicating.)
Yeah.

So does that refresh

started with Makah tribe?

A
Q

A

It was prior to that,
But sometine in 20027

Ri ght .

that refresh your

g to?

your menory about when

yeah.
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Q When did you | eave the Makah tribe?
A | believe it was later that year.
Q Now, when | asked you these questions about

your enploynment history cross-examn ning you on your
direct testinony, you didn't nention your work for the
Makah tribe. Was there any reason for that?

A The reason | didn't is because the
rel ationship with Makah tribe was kind of interesting.
Oiginally when | started working with Makah, it was
through a contract or relationship with my father's
conpany, so | was getting paid through dollars that
wer e exchanged through a contract with my father's
conmpany, and then there was a tinme when they did get a
grant. | think it was the Ofice of Trade and Econonic
Devel opnent that allowed the tribe to bring ne on as an
actual enployee.

Q But you were an actual enployee for nopst of
the year there at Makah?

A Yeah.

Q Was t here any reason why you didn't disclose
that when | cross-exam ned you earlier in these
proceedi ngs?

A. | didn't think it was necessary. During the
time that | was working for nmy father's conpany, | also

di d i ndependent stuff as well as a consultant. |
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didn't bring that up

Q But you woul d agree that in your response to
a question about your prior enploynment history that you
shoul d have identified Makah tribe as one of your prior
enpl oyers; correct?

A. Technical ly, yes.

Q M. MC oskey, would you tell us alittle bit

about M Cl oskey Enterprises? Were is it |ocated?

A It's a California conpany.
Q Where is it |ocated?
A I n Eureka.
Q Eureka, California? 1Is that its principle
of fice?
A Yes.
Q Is it its only office?
A Yes.
Q It has no offices in any other |ocations?
A On occasion, they've set up satellite offices

when projects are going on, but other than that, no.
Q So at the present tine, the only office is in

Eureka, California; is that correct?

A Yes.
Q Is McCl oskey Enterprises a corporation?
A Specifically, | don't know how nmy father has

that structured.
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Q

Are you a sharehol der of MC oskey

Enterprises or an owner?

A
Q
A

Q

No.
A principle of McCl oskey Enterprises?

No.

Is McCl oskey Enterprises |located in Brisbane,

Cal i fornia?

A
Q
A

Q

No.
Do you know where Brisbane, California is?

No.

Woul d you be surprised to learn there is no

record of McCl oskey Enterprises as a corporation in the

California Secretary of State's database?

A

Q

> O > O

Personal ly, | wouldn't.

Not a matter of significance for you.
No.

Do you know a James G MCl oskey?

No.

So you don't know whet her MCl oskey

Enterprises is a corporation or is sort of a business

trade nanme or what; is that correct?

A

Yes.

MR, JOHNSON: Your Honor, | would like to

have anot her exhi bit marked.

MR, HAFFNER: Can we get one for the wtness
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al so?

MR, JOHNSON:. (Conplies.)

MR. HAFFNER: Your Honor, can we take a break
for the w tness?

JUDGE RENDAHL: We will take a five-mnute
break and we will be back at five after two. |'m going
to mark this as Exhibit 227 for the record.

(Recess.)

JUDGE RENDAHL: While we were off the record,
M. MC oskey began to feel ill and is now here with
paranedi cs, so we are going to take a nedical
adj ournnent of the finish of M. MCl oskey's testinony,
and I will early next week on Monday contact all of you
and try to |locate another time for a hearing. Wo
should we contact in your office, M. Sells?

MR, SELLS: | will be in the office on Monday
in a deposition all day, but make sure they know you
are a judge and they will put you through.

JUDGE RENDAHL: If we do continue the hearing

in the near term is there someone who will be
assigned, or you will have to figure that out?
MR, SELLS: | wll figure that out as we go.

JUDGE RENDAHL: M. Johnson, you indicated
you wanted to take care of sonething on the record

first?
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1 MR. JOHNSON:  Your Honor, | had intended to
2 offer -- first of all, we did have Exhibit 227, and |
3 guess we haven't really delved into it, so whether we
4 want to | eave that open. Perhaps we shoul d.

5 JUDGE RENDAHL: Which was the 227?

6 MR. JOHNSON: That's the Web site for

7 McCl oskey Enterprises.

8 JUDGE RENDAHL: | think we will just have to
9 wait on these until we reconvene the hearing.

10 MR. JOHNSON: The other materials all relate
11 to M. MC oskey and his testinony in one way or the
12 ot her, so perhaps we should wait with those until we
13 have a chance to cross-exan ne himfurther.

14 JUDGE RENDAHL: So my question would be as to
15 22, 23, 24 and 34, whether we were waiting to admt

16 those until we conclude the hearing. Any thoughts?

17 22 is the letter. 24 is the fax from

18 M. Lanci ng Birdinground or the declaration of

19 M. Birdinground. 34 was the letters and e-nmils to
20 and from Ms. Johnston, and 227 is the Wb site. Those
21 are the documents we haven't addressed, and |I'm

22 assuming we will wait on those until we reconvene the
23 heari ng.

24 MR. JOHNSON: | think that will be fine, Your

25 Honor .
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MR, HAFFNER: \What are the nunbers again?

JUDGE RENDAHL: 22 is the letter fromthe
owners of Kleen that was drafted by nr. MC oskey. 23
is the National Indian Health Board letter sent to the
Commi ssion. 24 is the declaration of Lancing
Bi rdi nground that was sent by fax, and then 34 are the
letter to Ms. Johnston from M. MC oskey and the
e-mail to M. MC oskey from Ms. Johnston, and then 227
are the Wb site pages from McCl oskey Enterprises. So
I"'massuning we will deal with those at a | ater date.

Wth that, is there anything nore we need to
address before we talk further on Monday? And we wi sh
M. MC oskey the best.

MR. HAFFNER: Thank you, Your Honor.

JUDGE RENDAHL: Let's be off the record.

(Hearing adjourned at 2:22 p.m)



