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l. INTRODUCTION OF WITNESS

WHAT ISYOUR NAME AND BUSINESS ADDRESS?

My name is John F. Finnegan. My business address is 1875 Lawrence Street,
Room 1525, Denver, Colorado 80202.

WHAT ARE YOUR PRESENT RESPONSIBILITIESAND
BACKGROUND?

My education and relevant work experience are asfollows. | haveaB.S. in
Engineering from the Rutgers College of Engineering and an M.B.A. from the
University of Denver. | have worked for AT&T for over 20 years. After
graduating from Rutgers, | pent the next two years with Combustion Engineering
inValey Forge, PA asaProject Engineer. In 1983, | joined AT&T asa
purchased product engineer. Over the next 12 years, | spent timewith AT&T ina
variety of engineering, quality management, sales and marketing positions.

Almogt haf of that time was spent leading a supplier qudity management
organization.

In 1995, | joined AT& T’ s New Markets Development Organization and was one
of thefirst employeesin AT& T's Western Region to explore the opportunities
associated with providing loca exchange services. In 1996, | began in my current
position of Senior Policy Witness. Asa Senior Policy Witness | am responsible

for developing and advocating AT& T’ s podition on awide range of issues.
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During Qwest’ s attempt to obtain Section 271 relief, | concentrated my work
efforts on collaborating with Qwest, CLECs and state regulators on understanding
and evauating Qwest’ s operational support system (“OSS’) and developing
performance measurements supporting those OSS.  Since the issuance of the
Triennid Review Order, | have been concentrating my efforts on the cross over
point, market definition and trigger issues that are rlevant to this testimony and
the batch hot cut process,.

| was AT& T’ s representative in the Arizona and the Regiond Oversight
Committee’ s (“ROC”) OSS tests since their inception. | am afrequent panelist on
ROC OSS and Triennial Review Order discussions, and have testified in
proceedings in Kansas, lowa, Minnesota, Arizona, Montana, WWyoming, Utah,
Idaho, Colorado, Washington, North Dakota, South Dakota, Nebraska, Oregon,
and New Mexico.

WHAT ISTHE PURPOSE OF YOUR TESTIMONY?

| am here today to provide the Commission with an introduction to the FCC's
Triennial Review Order (“*TRQO”), and to provide the policy framework
supporting the need for continued availability of mass market switching at
TELRIC prices, as part of the unbundled network eement platform (“UNE-P’).
My testimony is divided into five (5) sections. firgt, an introduction to and
explandion of the TRO; second, adiscussion of the public interest benefits of

UNE-P, third, an andyss of geographic markets, or “imparment evauation
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zones,” and the process of defining these zones for TRO purposes, fourth, an
examination of factors necessary in determining the so-called “cross-over point”
used to decide when it makes economic sense for a competitive loca exchange
carrier (“CLEC”) to serve amulti-line plain old telephone service (“POTS’)
customer using a DS1 based service; and fifth, an explangtion of the “triggers’
andyss required under the TRO.

. THE TRIENNIAL REVIEW ORDER

Q. WHAT ISTHE BACKGROUND BEHIND THE FCC'sTRIENNIAL
REVIEW ORDER?

A.  TheTriennial Review Order! wasissued by the Federd Communications
Commission (“FCC”) on September 2, 2003. The TRO became effective on
October 2, 2003, and contemplates severa state proceedings that are to be
completed within nine months. Specificaly, the FCC's Order contemplates that
separate anayses for mass market switching, high cagpacity loops and high
capacity trangport will be completed by July 2, 2004. Additionally, the state must

gpprove a batch hot cut process within the same timeframe.

1 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, and
Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-
338, 96-98 & 98-147, Report and Order and Order on Remand and Further Notice of Proposed

Rulemaking, FCC 03-36 (rel. Aug. 21, 2003) (“ Triennial Review Order” or “ TRO").
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Q. IN THE TRO, WHAT FINDINGS OR CONCLUSIONSDID THE FCC
REACH WITH RESPECT TO MASSMARKET SWITCHING?
A. The FCC has made a nationa finding that CLECs areimpaired in their ability to
offer service to mass market customers without access to unbundled switching.?
The FCC'snationd finding is based on the operational and economic barriersto
entry relating to the “hot cut” process, which is necessary to connect mass market
customers loops to CLEC switches® These impediments are unique to CLECs

and are not faced by the ILECs themsalves. But beyond the disadvantages created

by hot cuts per se, the FCC aso recognized that CLECs face additiona coststo
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extend their customers loops from collocations in the incumbent LECs

(“ILECS") serving offices to distant CLEC switches* Theseinclude the costs of:
(2) collocation, (2) digital loop carrier (*“DLC”) and related transmission
equipment needed to prepare CLEC customers' traffic for efficient transport to
their switches, and (3) transport facilities needed to carry such traffic.

Collectively, these cogts (plus the costs associated with hot cuts) are referred to as
the CLECs “backhaul penalty”, because they represent costs that only CLECs

must bear in order to provide service to mass market customers.®

2 TRO, 1 459.

% TRO, 1 476.

* TRO, 1 476.

°TRO, 1 476. These matters are described in detail in the accompanying testimony of Robert
Falcone.
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HOW DO THESE FCC FINDINGSAFFECT THISCOMMISSION?
Inlight of these FCC findings, this Commission has been charged with the duty of
determining whether there is afactud basis to overturn the nationd finding of
impairment in any specific market within the State. In that investigetion, the
operative question will be whether an efficient CLEC seeking to enter and serve
the mass market could overcome the existing operational and economic barriers to
entry if it does not have access to unbundled local circuit switching and UNE-P.
WHAT ISTHE PROCESSTO BE FOLLOWED IN MAKING THIS
DETERMINATION?

In order to adjudicate Qwest's challenge to the FCC' s nationa finding of
imparment, the Commission must establish the gppropriate market definitionsin
the sate. To do 0, the Commission must: (1) apply the factorslaid out in the
TRO to define the relevant geographic markets in the state and (2) establish the
appropriate line “ crossover” between customers in the mass market, who are
economically served by only voice grade (or “DS0") loops, and customersin the
enterprise market, who can reasonably be served by DS1 level loops. Once these
market parameters are defined, the Commission must determine whether CLECs
areimpaired in the absence of UNE switching in each market.

HOW ISSUCH IMPAIRMENT TO BE DETERMINED?

The FCC has established two methods to determine whether there is impairment,

i.e, an actud usage test, caled a“trigger andyss,” and a potential deployment
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test. Both impairment tests, however, are intended to answer the exact same
question: whether mass market cusomersin the defined markets will be able to
obtain competitive services from multiple suppliers. Thus, the determination

under ether type of test should be identical for any defined market.

Procedurdly, the Commission must first review any evidence of actua CLEC
usage of switching from providers other than the ILEC to serve mass market
cusomers. Thisisknown asthe“trigger” analyss. If the evidence showsthereis
little or no CLEC usage of switching used to serve mass merket customers from
other than the ILEC (i.e. the FCC-defined “triggers’ are not met for a market), the
Commission must then (if requested) review the evidence regarding potentia
usage of switching from other than the ILEC to serve mass market customers,
including evidence regarding CLEC switch usage and operationa and economic
imparment. If the Commission finds, based on itsreview of dl such evidence,
that the ILEC has failed to demongtrate that CLECs would not be impaired
without access to unbundied mass market switching, the Commisson must then
determine whether “rolling access’ to unbundled switching would cure any and

al impairment. If it does not, then unbundled loca switching remains available

as an unbundled element a TELRIC rates. In addition, because the FCC found

that the hot cut process is a Significant source of both operationa and economic
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impairment, it has asked state commissions to establish a batch hot cut process®
and set a TELRIC rate for loops provisoned using that new process. Theseissues
aredl intertwined, and must be addressed based on the entire record that is
developed through the course of the Commission’s proceeding.
Q. WHAT ARE SOME OF THE ISSUES SURROUNDING A
“GEOGRAPHIC” MARKET DEFINITION?
A. Recognizing that Sate commissons are in a superior position to gather and assess
the data and information necessary to define geographic markets a a granular
leve, the FCC delegated the task of defining geographic markets to the state
commissions.”
Defining the geographic market applicable to the impairment anadyssis
necessarily a dynamic and fact-intendve inquiry. Thereisno uniform
methodology for defining geographic markets, but the FCC did direct sate

commissions to consider many different factors, including:®

“variationin ... competitors ability to target and serve specific markets
economicaly and efficiently usng currently available technologies,”

whether a CLEC with a switch serving some existing customersiis “ capable of
serving” other aress;’

vaidionin costs and revenue opportunitiesin different aress;

6 Alternatively, a state commission may make detailed findings that a batch hot cut process is
not necessary to support competition in a specific market.

" TRO 1 495.

8 See TRO 11 495-496.

°® TRO, fn 1552. See also TRO Y508.
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vaidaionsin line dengties and other factors that may affect the scde and
scope economies associated with switch deployment;

“the capabilities of wire centers to provide adequate collocation space and
handle large numbers of hot cuts’; and

any other “variation in factors affecting competitors ability to serve each
group of customers.”

In gpplying these factors, state commissons must adopt a framework that it will
aoply to dl of itsimpairment andyss.

Q. HOW SHOULD THE COMMISSION DEFINE THE BOUNDARY OR
“CROSSOVER” POINT BETWEEN MASSMARKET CUSTOMERSAND
ENTERPRISE CUSTOMERS?

A. The Commission must o decide the “crossover” point a which multi-line DSO
customers are to be trested as part of the enterprise market.'® The FCC suggests,
and AT& T agrees, that the appropriate way to establish this threshold is “the point
where it makes economic sense for a multi-line customer to be served viaa DS1
loop.”** Because the costs for DSO and DSL loops vary within states and these
codsts have a sgnificant impact on the crossover analys's, the Commisson may
choose to make a“ crossover” determination for each geographic market it
defines,

In an earlier decision, the FCC assumed, on the basis of extremdy limited

information, that such a cutoff would be four DO lines for customer locationsin

10 TRO 7 497 & n.1376.
1 TRO 1 497.
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density zone 1 of the top 50 MSAs!? In the TRO, the FCC Ieft that presumptive
rule in place while state commissions make these determinations. However, the
order provides that state commissons may establish a higher cutoff based upon
evidence presented in the state impairment proceedings.™® Based on my andlysis,
found below in section V, | conclude the threshold here in Washington should be
goproximately twelve (12) lines.
Q. WHAT ISTHE SO-CALLED “TRIGGER” ANALYSIS, AND HOW DOES

IT RELATE TO ACTUAL DEPLOYMENT OF FACILITIES?

A. The FCC has established two triggers -- a sdf-provisoning trigger and a

competitive wholesale fadilities trigger -- for states to apply in evaluating
imparment in pecific markets. The purpose of the mass market switching
triggersisto alow a state commission to determine whether actual experiencein
aecificaly defined geographic market establishes that CLECs in that market
have been able to overcome the operational and economic barriers the FCC found
in making its netiondl finding of impairment.** In generd terms, the
sdf-provisioning trigger ismet if three or more unaffiliated competing carriers
are actively serving mass-market customers with their own loca switchesin the
subject market.® Thewholesale facilities trigger is satisfied if two or more

competing providers, unaffiliated with each other or the ILEC, are using their own

12 TRO 1 430 (citing UNE Remand Order). In Washington, this affects the Seattle-Bellevue-
Everett MSA

13 TRO 1 497.

1 TRO, 11 498, 501, 504.

> TRO 1 501.



10

11

12

13

14

15

16

17

18

Docket No. UT-033044
Direct Testimony of John F. Finnegan
Exhibit JFF-1T
December 22, 2003
Page 10 of 149
switchesto actively provide wholesde locd switching service to CLECs, and
those CLECs are providing service to mass market customers in the specified
market.1® The wholesale providers must aso be operationally ready and willing
to provide wholesale switching to al CLECs in the designated market.!’
Although the FCC found that there was little evidence that wholesde dternatives
aegenerdly avallable a thistime, it established thistrigger “in the expectation
such aternatives may well develop in the future”*®
Some of the key aspects of atrigger review will be to determine whether the
“shorthand” evidence reviewed in connection with the test demondtrates that the
cariersidentified astrigger candidates “are currently offering and able to provide

service, and are likely to continue to do so”*°

and whether carriers other than the
ILECs are currently capable of “provid[ing] competitive pressures on pricing and
terms.”?° A detailed discussion of the gpplication of the triggersis provided in
section VI infra.

If the Commission tentatively concludes thet the self- provisoning trigger is
satisfied in ageographic market, it should aso examine whether there is dill any

“dgnificant barrier to entry ... such that service to mass market customersis

foreclosed even to carriers that self-provision switches”?? I the evidence shows

1% TRO, 1 499.
Y TRO, 1 499.
¥ TRO { 504.
1% TRO, 1 500.
20 TRO, 1 505.
21 TRO, 1 503.
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that further competitive entry is not feasible, and that the presence of afew sdf-
provisoning carriers does not in fact support afinding that the absence of
unbundled switching would not impair competitive entry, then the State may
identify such an “exceptiond barrier to entry.”?? In such instances, the State
should petition the FCC for awaiver to maintain the availability of loca

switching until the impairment is diminated.

PLEASE EXPLAIN THE “POTENTIAL DEPLOYMENT” TEST.

If the evidence of actud deployment does not etablish alack of impairment ina
market, the Commission must then determine whether CLECSs could potentialy
deploy non-1LEC switching to serve the mass market. There are three aspects of
this review: assessment of actua switch use, operationa impairment, and
economic impairment, &l of which must be viewed together in concert.?®

HOW SHOULD THE ACTUAL SWITCH USE ANALYSISBE
CONDUCTED?

In determining whether the market in question is suitable for “multiple,
compstitive supply” to serve mass market customers, the state commission should
examine whether competitors are using their own switches to serve voice
customers, either enterprise or mass market, in the market at issue®* If there are
two wholesae providers or three self-provisoners of switching serving the voice

enter prise market, and the state commission determines that these providers are

2 4.

2 4. 1 507.
24 1d. 7 508.
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operationdly and economically capable of serving the mass market, this evidence
should be given substantial weight.> Aswith the triggers, any competitive switch
provider relied upon here must be unaffiliated with Qwest, and must be relying on
its own switch.?°

PLEASE DESCRIBE “OPERATIONAL IMPAIRMENT.”

The FCC found that “the operationd and economic barriers arisng from the hot
cut process create an insurmountable disadvantage to carriers seeking to serve the
mass market, demondtrating that competitive carriers are impaired without loca
circuit switching asaUNE.”?"  Thus, the FCC recognized that competitors must
have assured access to a“seamless, low cost” migration process before UNE-P
can be eliminated as ameans of serving mass market customers.?® Accordingly,
the Commisson must examine whether Qwest has eiminated dl operationd
barriersthat limit CLECS ahility to serve mass market customers using CLEC or
wholesale provided switching.?® Operationd barriersinclude, a aminimum,
impediments that may affect CLECS access to unbundled loops (including loops
on integrated digita loop carrier (“IDLC”), collocation, and CLEC-to-CLEC
cross connects, including cross connects necessary to support line split DSL

services™® Criticaly, the Commission’s decision may not be based merdly on

Id.

TRO 1 509.
TRO, 1 475 (emphasis added).
TRO, 1 423.

Id. 511

See TRO, 1 512-514.
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Qwedt’s assartions that it can or will perform adequately. To the contrary, mass-
market migration processes must be proved to be both reliable and sustainable --
a commercialy reasonable volumes and at commercidly required levels of
performance -- before CLECs can be forced to rely on them.3! Therefore, Quest
must provide proof that demongtrates the extent to which it can scaeits
operations to meet mass market demand.
PLEASE DESCRIBE “ECONOMIC IMPAIRMENT.”

The Commission must dso consider whether CLECs could economicaly provide

service to mass market customers without access to unbundled local switching.*?

10

11

12

13

14

15

16

17

The economic impairment analysis is to be based “not on the experience of any
actua entrant, but ‘on the most efficient business model for entry.””*3 To conduct
itsanayss, the Commisson must look at al of the revenues the efficient CLEC
would earn and dl of the costs the CLEC would have to incur in determining
whether it would be economical to enter the mass market in the absence of
unbundled switching.®* The CLEC's cost must be evaluated comprehensively,

beginning with the *“backhaul pendty” that a CLEC must incur to extend voice

grade loops to its own switches, which is a direct outgrowth of Qwest’s natura

3 TRO, 1469, fn.1437 (“We find, however, incumbent LECs’ promises of future hot cut
performance insufficient to support a Commission finding that the hot cut process does not
impair the ability of arequesting carrier to provide the service it seeks to offer with at least
some sort of unbundled circuit switching.”).

% TRO { 517.

33 See United States Telecom. Ass'n v. FCC, D.C. Circuit Case Nos. 00-1012 and 00-1015,
Petition for a Writ of Mandamus, filed by Verizon on August 28, 2003, at 9 (quoting TRO, 1
519) (emphasisin original).

¥ TRO, 1 520.
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monopoly advantages® Notably, as demonstrated in the accompanying direct
testimony of Douglas Denney and Arleen Starr,*® the cost disadvantage arising
from this “pendty” is substantia, and adone demongirates that CLECs are
economicaly impaired without access to unbundled mass market switching.

Thus, it isnot surprising thet even if the andysis is broadened to include a“broad
business case analysis that examines al likely potential costs and revenues”®’ the
result is the same — CLECs would be impaired without access to unbundled locdl
switching for serving mass market cusomers,

Such areview must not only include dl of the CLEC' s other network cogts (i.e.,
network costsin addition to those required to extend customer loopsto aCLEC
switch), it must dso include dl of the CLEC' s cogts for customer care, marketing
and customer acquisition,® which are generdly higher than Qwest's costs for
amilar functions. Further, issues of scae, scope, anticipated “sunk costs’ of a
new entrant, ILEC first mover advantages, and absolute cost advantages must all
be taken into consideration.®® In addition, if the profitahility of other servicesisto
be considered,*° the costs of providing those other services must aso be included
intheandyss. And criticaly, the FCC made it clear that the revenue to be

congdered in such an andysisis the average revenue of atypica mass market

% See Direct Testimony of Robert Falcone and Direct Testimony of Douglas Denney and Arleen

Starr.

3 See Direct Testimony of Douglas Denney and Arleen Starr.
3" TRO n.1581.

% TRO, 1 520.

% TRO, 11 85-90.

0 TRO { 517.
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customer.** As shown in the accompanying declaration of Michael R.
Baranowski, gpplying al of these criteriato the markets served by Qwest in
Washington, it is clear that CLECs remain impaired in Washington.
Q. PLEASE DESCRIBE WHAT ISMEANT BY “ROLLING ACQUISITION.”
If the Commission finds that CLECs are impaired without access to mass market
switching in a given geographic market, it must dso determine whether the
manud batch hot-cut process, asimplemented, combined with the ralling
availability of unbundled switching as an acquistion tool, would cure any and Al
of the impairment in that market if UNE-P were no longer available*? If so, the
Commission should require the use of the rolling acquisition process. If such
rolling access would not cure dl of the remaining imparment, then unbundled
switching must remain available as an unbundled network eement.
Findly, if the Commission determines that CLECs are no longer impaired without
access to mass market switching in a given geographic market, or if rolling access
would resolve dl existing impairment, the state must supervise a phased transition

plan under which CLECs would convert the entire embedded base of UNE-P

4.

42 Asindicated by the FCC, when making determinations regarding a transition plan, the
Commission should consider a CLEC’ s need for a reasonable period of time to deploy its
facilities, hire, train and equip technicians, customer service and maintenance personnel,
develop call related data base capabilities, and in general provide for an orderly transition
subsequent to a finding that impairment no longer exists. TRO 1529
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customers to UNE-L within 27 months after afinding of no imparment ina
particular market.*
Q. WHAT ARE SOME OF THE ISSUES SURROUNDING THE BATCH
HOT-CUT PROCESS?
A. Because the FCC found that the current hot cut processisaprincipa source of
operational and economic impairment for CLECs** it aso directed state
commissions to gpprove and implement a“ batch hot-cut process’ that will make
hot- cuts more efficient and reduce per line hot-cut costs.*® Concurrently, the
Commission must analyze and propose recommendations to address the
operationd limitations inherent in the hot-cut process.*® The Commission must,
therefore, take steps to overcome the economic and operationd barriers associated
with manud hot-cuts in an effort to remove such impairment, or a aminimum,
atempt to dleviate the impairment (“we ask state commissons to take certain
actions designed to dleviate impairment in the markets over which they exercise
jurisdiction” TRO 1/486). In the unlikely case that Qwest proves CLECs are not

impaired without access to unbundled switching in a specific geographic market,

it must demondtrate that the manua batch hot-cut processin place hasa

*3 TRO 1 531.

4 1d., 1473 (finding national impairment based on the “combined effect of all aspects of the
hot-cut process,” which result inincreased coststo competitors, lower quality of service and
delays in service provisioning).

%5 TRO 1 460.

%5 TRO 1 489.
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demonstrated ability to work at an acceptable scale and scope of transactions
before unbundled switching is diminated.*’

DOESTHE TRO ALSO REQUIRE CONTINUING, OR ONGOING,
REVIEW OF IMPAIRMENT |SSUES?

Yes After the state commisson completestheinitid nine-month impairment
review, the TRO contemplates further granular reviews to reevauate whether
CLECs remain impaired without access to unbundled loca switching. Thus, it
will be necessary for the Commission to adopt procedures that will govern such
future reviews. In adopting such procedures, the Commission should establish a
“quiet period” between the conclusion of the nine-month review and the
commencement of any future review. Keeping in mind the nature of the detailed
review a state commission will have just completed during the nine-month period,
and the fact that neither the competitive market nor the operational and economic
factors governing the impairment andysis will change overnight, the Commission
isnot compelled to engage in a continuous and never-ending series of imparment
andyses. Thus, the Commission should establish a quiet period of at least 12
months, except upon an extraordinary showing of changed circumstances by
Qwest. Andin dl events, the Commission’s procedures should not make such
reviews mandatory merely because Qwest seeks to overturn aprior ruling.

Rather, the Commission should require Qwest (or other party chalenging the

47 E.g., TRO 1 527.
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finding of impairment in any future review) to make a detaled, primafacie
showing that establishes changed circumstances prior to initiating any future
review. If the ILEC does not meet this burden, its request to reexamine
impairment should be dismissed. If the ILEC does satisfy this burden, and the
Commission commences a proceeding, future reviews must be completed within
ax months of the filing of a pleading submitted in accordance with the procedures

Commission has established.*

(1. THE PUBLIC INTEREST BENEFITSOF THE UNBUNDLED
NETWORK ELEMENT PLATFORM (“UNE-P")

A. UNE-P PROVIDESTANGIBLE ECONOMIC
BENEFITSTO CONSUMERS.

WHAT WASTHE PURPOSE BEHIND THE PASSAGE OF THE
FEDERAL TELECOMMUNICATIONSACT OF 19967?

Congress enacted the federal Telecommunications Act to “promote competition
and reduce regulation in order to secure lower prices and higher quaity services
for American telecommunications consumers and encourage the rapid
development of new telecommunications technologies”*® Its centerpiece is a set
of provisions designed to open loca telecommunications markets to competition.
The Act envisions three modes of competitive entry: (1) building competing
networks in those limited instances where they are economicaly and technicaly

feasble and obtai ning interconnection from the incumbents, (2) leasing network

8 1d. 1 526.
4 Federal Telecommunications Act of 1996, Preamble.
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fadlities from the incumbent monopolies to provide a platform for competing
sarvices, or (3) resdling the incumbents' retail services.
The Act specificaly recognizes that granting CLECs accessto ILEC networksis
essentia to the development of competition inloca telecommunications, because
without such access, CLECs would have to replicate existing networks in order to
compete, even in those markets where such duplication was clearly inefficient.
Indeed, uneconomic duplication of facilities would result in higher costs for both
the CLEC and the ILEC — costs that would necessarily be passed on to consumers
through higher rates.
The FCC has a s recognized that requiring replication of the ILECS multi-
billion dollar networks, built over many decades under low-risk, guaranteed rate-
of-return regulations, as the only means of competitive entry into the local market
“would likely dday market entry and postpone the benefits of loca telephone

competition for consumers”>® In those instances where a CLEC happened to find

it economically worthwhile to engage in replication, its

%0 First Report and Order, In re Implementation of the Local Competition Provisionsin the
Telecommunications Act of 1996; Interconnection Between Loca Exchange Carriersand Commercial
Radio Service Providers, FCC 96-325, 11 F.C.C.R. 15499 (rel. August 8, 1996) (“Local Competition
Order"), at 1 378.
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expenditures may waste social resources.>*
Q. WHAT ISTHE ROLE OF UNE-P IN FOSTERING AND DEVEL OPING
LOCAL EXCHANGE COMPETITION?
A. The continued availability of UNE-P, which dlows CLECs to compete without
replicating the entirety of the incumbent monopolist’s network, is crucid to
achieving the Telecom Act’ s gods for the mgority of locd telephone users that
comprise the “mass market.” Asthe FCC found in the TRO, the ability to obtain
unbundled switching in combination with the ILECsS monopoly unbundled loops
enable CLECs serving mass market customers to obtain ready accessto such
loops and avoid the substantial entry barriers associated with hot cuts® And, as
shown in the accompanying tesimony, without UNE-P, CLECsdso face alarge
“backhaul penaty” because, unlike the ILECs, CLECs must deploy a substantia
infrastructure in order to extend |LEC mass market loops to CLEC switches>
Thus, if CLECs cannot lease switches and mass market loops in combination but
are ingtead forced to deploy and use competitive switches to serve mass market

customers, the result would be substantid operationa and economic barriers to

entry. Forcing CLECsto sef-provison dl their switching would placethem a a

®1 See, e.g., Douglas Lichtman & Randall C. Picker, Entry Policy in Local Telecommunications: lowa
Utilitiesand Verizon, 2002 SUP. CT. REV. 41, 52, 54 (2002) (discussing the view that unbundled access to
network elementsisjustified “in instances where new entrants would otherwise provide their own elements
but those duplicative elements would represent social waste”); First Local Competition Order, at 378
(observing that in areas where “the most efficient means of providing competing service[is] through the
use of unbundled loops[,] preventing access to unbundled loops would either discourage a potential
competitor fromentering the market in that area ... or cause the competitor to construct unnecessarily
duplicative facilities, thereby misallocating societal resources’).

2 See TRO at 1459.

%3 See Direct Testimony of Robert Falcone; see also TRO at {1 480-482.
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severe competitive disadvantage relative to ILECs in the mass market.>*
Maintaining access to unbundled switching and UNE-P represents the only way to
assure there will be effective competition to serve mass market customers.

Not surprisngly, whenever an incumbent confronts the same impairments that
frustrate CLECs— that is, how to offer loca service on acompetitive basisasa
new entrant — it reaches the same answer: UNE-P. For instance, SBC reveaed
during the review of its merger with Ameritech thet its out-of-region entry
srategy was premised on the use of network eement combinations to serve the
residential and small business market.>® Similarly, in Pennsylvania, Bell Atlantic
was ordered to file a plan to separate its operation into wholesale and retail
dfiliates. Inthat plan, Bell Atlantic (now Verizon) proposed to use UNE-P asits
principal entry strategy.>®

There can be no question that UNE-P isthe key to developing and maintaining
broad-scaelocal competition for mass market customers. Perhgps most
ggnificantly, UNE-P has shown aremarkable ability to bring local competition to
underserved markets (such as resdentid and business cusomerswith
conventiona phone regquirements) while at the same time promoting innovation,
accderating the deployment of advanced data services, and providing a solid

foundation for capitd investment.

54 See TRO at 1422

%> See CC Docket No. 98-141, SBC/Ameritech Merger Application, Kahan Aff. At para. 42
g.]uly 24, 1999

® See Re Structural Separation of Verizon Pennsylvanialnc. Retail and Whol esale Operations,
Pennsylvania Public Utility Commission, Docket No. M -00001353.
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DOESUNE-P PROVIDE TANGIBLE ECONOMIC BENEFITSTO
CONSUMERS?

Most definitely. Because of UNE-P, the Federa Telecommunications Act, at
long lagt, is beginning to generate Sgnificant benefits for mass market customers
in the placeswhereit is being widdy implemented. As one Wall Street report
recently noted, “... the U.S. consumer is getting agreat ded ... increased choice
of providers, increased choice of offers and crucidly faling prices ... for the vast
magority of Americans, in their capacity as telecom customers, the telecom market
seems to be working pretty well.”®” Similarly, Banc of America Securities has
noted that “[r]isng competition in the consumer wirdine market hasled to an
exploson in the number of available plans from which consumers can choose ...
On the horizon, revitdized UNE-P deployments will bring more playersinto more
states ...

These benefits can be expected to grow subgtantialy in the future — but only if
UNE-P s permitted to continue. Redricting the availability of unbundied mass
market switching now would eiminate those benefits and further entrench — and

expand — the ILECS monopolies.

UNE- P enables multiple competitors to obtain access to essential monopoly

functiondity at cost-based rates, and to compete in the retail functions of pricing,

" The Telecommunicator, Merrill Lynch Flash Note, September 26, 2003.
%8 Wireline Service Pricing: Assessing the Industry’s Competitive Footing, Banc of America
Securities, September 22, 2003.
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packaging, and delivering tdecommunications services to their cusomers.
CLECscan — and do — design and offer packages that drive end user prices closer
to cost and put downward pressure on the ILECS' prices. At the sametime,
CLECS retall customer service operations can place substantia non-price
competitive pressure on the ILECs as well, forcing the ILECs to improve their
own retail operations and customer responsiveness. UNE-P thus produces
enormous consumer benefits that would not otherwise be available.
A recent dudy in Cdifornia has quantified the benefits to consumers from the
avalability of UNE-Pin that state done®® According to the study,

Although economicaly feasble UNE-based competition for loca

telephone service has only been available for lessthan ayear in

Cdifornia, the savings so far have been considerable. Thisis

despite the continued dominance of SBC and Verizonin ther

territories. Some of the benefits have come from the new entrants

lowering prices on high-margin sarvices, others from the effective

expangon of the locd cdling areas, and Hill others from the
competitive responses of the incumbents.®

Using publicly available data, the study estimates that the savings to residentia
telephone subscribersin Cdiforniafor loca service doneisdready at least $189
million, on an annudl bess.

The Michigan Alliance for Competitive Telecommunications (MiACT) has
cdculated smilar benefits for consumersin Michigan. Specificdly, MiACT

estimated that lower wholesde rates, which resulted in increased competition,

%9 See Braunstein, The Role of UNE-P in Vertically Integrated Telephone Networks: Ensuring
Healthy and Competitive Local, Long-Distance and DSL Markets at 7 (May 2003).
60

Id. at 8.
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saved Michigan consumers $72 million on phone billsin 2002, and could save
consumers an additional $135 million this year.®*
Perhaps most impressive is arecent report by the Consumer Federation of
America (CFA), entitled “Competition at the Crossroads. Can Public Utility
Commissions Save Loca Phone Competition?” The CFA there estimates that as
many as 30 million households have benefited from competition that has brought
about discounted bundles of local and long distance phone service, while millions
more have been able to choose aternative loca service. Consumer savings from
loca telephone competition have mounted sharply in recent months to as much as
$5 billion per year.%> The study concludes, however, that
The tremendous gains that competition and consumers have made
recently will be short-lived if the incumbent carriers succeed in
undermining UNE-based competition, and forcing weakened
competitive carriers to build redundant telecommunications
networks. If this happens; it will spell the end of local phone
competition, and the redl savings being enjoyed by consumers
across the country will disappear.®®
The fact that UNE-Pis a necessary prerequisite to local competition is aptly
demonstrated in Washington. Since June of 2001, UNE-Pisthe fastest growing
CLEC market entry strategy among the Strategies of resale, Centrex resale, UNE-

P, and UNE-Loops. The growth of UNE-P linesin service in Washington since

1 TR State Newswire, “MiACT says consumers saved $72M on phone bills last year” (May 16,
2003).
62 Consumer Federation of America, “Competition at the Crossroads: Can Public Utility
Commissions Save Local Phone Competition?” at p. 7 (Oct. 7, 2003). This calculation does
not include savings for consumerswho have not taken bundles, but have switched providers.
63

Id.
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June of 2001 is over 113 percent.?* By contrast, the number of resdle linesin
service in Washington in that same period has dropped by 56.5 percent, and the
number of UNE-L lines hes only grown 63.7 percent.?® At the end of 2002,
Washington consumers had 56,252 of their lines served via UNE-P.®® During the
four-month period from July through October, 2003, Qwest ingtalled an additiona
41,527 new UNE-P linesin Washington (an average of over 10,000 UNE-Plines
per month).®”

In fact, Qwest relies heavily upon the existence and proliferation of UNE-P to

support its own case for the competitive classfication of business service herein

10

11

12

13

14

15

16

17

18

Washington.®®

Thus, contrary to Qwest’s rhetoric here, UNE-P provides “red” competition with
“real” consumer benefits. For example, as UNE-P competition increased in its
territory, Qwest was forced to offer lower rates and better service packagesin
response. The common eements of its competitive responses included lower
rates, greater packaging of features, and reduced distance and/or usage rates.
Qwest recently introduced a“best value’ program in an attempt to offer its
customers a better deal before a competitor does. In explaining the “best vaue”

program, Qwest’s senior vice president of consumer markets, Mark Pitchford,

2;‘ Selected FCC Form 477 data as of June 30, 2001 and December 31, 2002.

Id.
€ Selected FCC Form 477 data, December 31, 2002.
Qwest Performance Results, Washington, Checklist Format, November 2002-October 2003,
November 20, 2003, PIDs OP-3B and OP-3C, pp. 84-86.
® |nthe Matter of the petition of Qwest Corp. for competitive classification of basic business
exchange telecommunications services, Docket No. UT-030614.
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dated, “in the competitive environment we' rein, it's important for usto be
proactive and let customers know when they can get a better deal.”®° In further

explaining the “best value’ program, it was reported:

So what’ s the catch? 1s Qwest hoping to persuade customers to
buy more services that, in totd, actudly result in larger bills? No,
Pitchford said. Rather, Qwest redizesits 25 million customers can
and do receive offers from numerous competitors.”

Qwest was candid in reporting that it reacted to the presence of UNE-P with better
packages and bundles when it stated:

On the access lines, you know, there are the three factors that we

got hit with. Thefirs iSUNE-P. If you look at the UNE-P for the
quarter it increased substantialy from prior quarters and about
100,000 (sic). Over what we experienced in — you know, thet is
quite akickup and and (Sc) our reaction to that, | think, was a
little low on our packages. We did not get our unlimited package
out until late May or sometime during May we didn't redly get the
advertigng to kick in until towards the end of the quarter in June,

s0 theredlity isthat our response to the UNE-P efforts on the part
of MCI and AT&T | think was slow on the draw and we got hit
pretty good in selected markets like Seattle and shame on us, but
we have the unlimited packages out now the all you can eat and we
have seen a substantial reduction in their ability to continue the
trajectory that they were on.”

Qwest has recognized that it needs to offer better and more innovative services

and marketing practices to compete with CLECs offering UNE-P. In response to

% Denver-Based Qwest Launches Program Aimed at Helping Consumers Cut Costs, Denver
Post, November 3, 2003.

0d.

' Richard Notebaert, Qwest Communications Inc., CEO 2Q03 Earnings Conference Call,
September 3, 2003. (emphasis added)
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an andys’ s question on UNE-P trending in Qwest’ s region, Richard Notebaert

responded:

| tried to indicate in my opening remarks that you will see

additional announcements from us over the next few weeks aswe

go into the sdlling season. If you think about us like would aretail
outlet. We have some things that Pat Ingdls and the folks in our
product will be putting out over the next few weeks to change

some of the pricing and packages and | think that has potentid, we
will see how it does. The other thing is, one of the biggest

comments we get from customers on our win back programsis,

gosh, if we had known you had that package, al you could use,

locd and long distance, whatever, if we had know, we wouldn't

have left. So, that indicates to us that our problem iswe think with
some more changes, we have got the right set-up, packages and
bundles but we redlly haven't done as good ajob as we should, my
fault, in communicating it to customers and so, you'll see a change

in summer of our advertisng, you will dso see us going the door
hanger rout, learning from competition. Doing a lot of thingsin a
past a company like us would be nontraditional and so, | think the

NP RRRRERRRRRE
QUOWOoONOUIdNWNERPROOO~NOOOP,W DN

22

23

24
25
26

communications as well as the changes in the packages are abig
help.”?

SBC a0 recognized that its decison to offer consumers and businesses better

serviceswas directly linked to the developing competition:

“It's absolutely in response to competition,” Ameritech spokesman
Greg Connd said of the company’s repackaged dedls. “1 wouldn't

peg it to any one competitor. It's in response to increasing
competition in the market. We have to be responsive to that and
provide the best value we can.”

2 Richard Notebaert, Qwest Communications Inc., CEO, 3Q03 Earnings Conference Call,
November 19, 2003. (emphasis added)

3 Ameritech Sets New Prices— Phone Company Unveils Service Packagesin Bid to Hold Off
Competitors Entering Local Markets, Akron Beacon Journal, August 13, 2002 (emphasis
added).
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Similarly, other RBOCs have explained to their investors thet they are being

forced to innovate in response to UNE-P based competition:

What happensis you lower the price [of UNE-P], theré' sarush to
get into those markets, the carriers take some share, it sabilizes, we
fight back, and the customersredize it's alosing propostion for
them, so they come back to us ... some customers will go to the
UNE carriers and we know that, but you won't have this constant
drain of loss. So, | think that what you' re seeing hereis, depending
on the Sate, sate lowersthe rate, we see alittle bit of extraloss, then
we gtabilize it, we compete with it, you know, we have better
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service, we have better packages, so on and so forth. ... ™

* k%

Thekey drategy in the consumer market is to compensate for the loss of
retall lines and customers to new technologies by increasing the revenue
per line for our exigting customer base, through new and bundled product

offerings, single billing and excdlent customer service.”®

*k*

To compensate for the loss of revenuesin our traditiond business, we
have focused on introducing new products and bundles to capture market
share and retain customers with solid margins and good ROIC [Return on

Invested Capital].”®

* k%

Our new unlimited answers consumer plan has been agreat success. Since
launch, over one-third of our new long distance customers have chosen the

unlimited plan.”’

*k*

There wasn't much changein the cable competition or movement to
wirdless. And | think the reduction [in retail losseq) is because of
our aggressivenessin packages and our ability to ded with UNE-P

Ivan Seidenberg, Verizon Chairman, 2Q03 Analysts Call, July 29, 2003
Doreen Toben, Verizon CFO, 3Q03 Analyst Call, October 28. 2003.
Randall Stephenson, SBC CFO, 2Q03 Analysts Call, July 29, 2003.
Ronald Dykes, BellSouth CFO, 3Q03 Analysts Call, October 22, 2003.
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... | think we re having a huge impact on UNE-P with our bundles,
our LD and our aggressive dl distance pricing. ®

Thus, it is clear that the ILECs would never have lowered prices or innovated in
these ways unless they were facing UNE-P based competition, and they will have
subgtantidly fewer incentives to maintain those innovationsif UNE-P

competition is eiminated.

Q. HAVE COMMISSIONSIN OTHER STATES SUPPORTED THE
CONTINUED AVAILABILITY OF UNE-P AT COST-BASED RATES?

A. Y es, most definitely. State commissions aso recognize the critical importance of
UNE-P. The Texas PUC has found “compelling the evidence that UNE-Pisthe
only viable market entry mechanism that readily scaes to varying sized exchanges
to serve the mass market, while minimizing capita outlays and permitting a
CLEC to gain afoothold. In particular, UNE-P isthe only viable option for
providing competitive analog [ voice-grade] local service to small business
customers.””®  The Texas commission found that, unlike resdle, “UNE-P provides
CLECswith ameaningful opportunity to differentiate their products and services
to consumers” and “will aso facilitate CLEC creation of innovative product
offerings,” which “continues the benefit of customer choice in service providers

and service packaging to a large geographic segment of the population.”®® The

78
Id.
® TPUC Docket No. 24542, Revised Arbitration Award at pp. 87-88 (October 3, 2002)
(emphasis added).
8 1d. at 88.
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FCC has amilarly characterized the importance of UNE-P, tdling the Supreme
Court that “the UNE Platform has been the most important vehicle for competitive

entry into local markets for residential and small business customers”8!

B. UNE-PALLOWSCLECsTO OFFER BUNDLED
SERVICES, WHICH IN TURN ISNECESSARY

TO PREVENT THE REMONOPOLIZATION
OF LONG-DISTANCE BY THE ILECs.

Q. HOW DOESTHE CONTINUED AVAILABILITY OF UNE-PRELATETO
A CLEC'SABILITY TO PROVIDE BUNDLED SERVICE OFFERINGS?
A. Itiscrucid. A fundamenta market forcein tedecommunicationsis the emergence
of one-stop shopping — consumers desire to purchase “bundles’ of
telecommunications services from a single supplier. Recent press accounts put
the number of consumers who have switched to one-stop-shopping bundles at
close to 30 million — 12+ million for the competitors and 18+ million for the
incumbents® Qwest recognizes the competitive importance of bundles. Its CEO
Richard Notebaert stated:
In addition to service initiatives, we are focusng on leveraging a
now complete bundled offering that includes DSL, wirdless, video
locd and long-distance services. We continue to drive customer

loyalty through these bundled offerings and competitive pricing.
They are showing success. Package penetration increased again in

81 Brief for Petitioners FCC and the United States, at 44, Verizon Comm. Inc. v. FCC, 122 S. Ct. 1646
gZOOZ) (filed April 2001) (emphasis added).

2 Consumers Federation of America, “Competition at the Crossroads: Can Public Utility Commissions
Save Local Phone Competition?’ at p. 7 (Oct. 7, 2003)
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the third quarter and we expect this to continue to grow aswe

launch exciting new offers over the next several weeks®®
Other ILECs agree, stating that they view bundling “as a driver of customer
retention and customer longevity ... full service satisfied customers tend to Say,
they tend to be more resilient, and they do not — they are not affected by
telemarketing calls from competitors ...”#*
If thereis not effective competition for each dement in the bundle, competition in
al rdaed tdecommunications markets will suffer. The Sngle most important
eement of any bundle -- indeed, the compul sory dement of virtudly any bundle -
- islocd phone service. As one BellSouth Executive recently stated: “Itisdl
about keeping the connection with the customer, and to me, that is job one for
US.”85
Without local phone service, effective competition for many of the other services
in the bundled package (including long distance or data service) is not possible.
As consumers more and more frequently choose full-service providers to meet
their telecommunications needs, CLECs must be able to offer ubiquitous loca
exchange sarvice as easly as ILECs can offer long distance services, or
competition in both markets will be jeopardized. Thisrequiresthat CLECs have

access to cost-efficient entry srategies with efficient and inexpensve (i.e.,

electronic not manua) provisoning systems that can reliably accommodate large

8 Richard Notebaert, Qwest Communications Inc., CEO, 3Q03 Earnings Conference Call,
November 19, 2003.

8 Ronald Dykes, Bell South CFO, 2Q03 Analysts Call, July 23, 2003.

8 Ronald Dykes, BellSouth CFO, 1Q03 Analysts Call, April 23, 2003.



Docket No. UT-033044

Direct Testimony of John F. Finnegan
Exhibit JFF-1T

December 22, 2003

Page 32 of 149

10
11
12
13
14
15
16
17

18

19

20

21

22

volumes a ardativey smdl transaction cost, and that enable entrants to offer
their services across an entire market footprint. UNE-P isthe only mechaniam
that provides that opportunity.®
The necessity for loca competition is demonstrated by recent experience in long
distance. Now that the RBOCs have received |ong-distance authority throughout
ther sarvice areas, they are rgpidly acquiring sgnificant market sharein the long
distance market. Qwest’s CEO recently stated:

In long distance, we continue the strong growth that we have has

sofar. Intheloca service area, we added long distance to 572,000

linesin the quarter bringing our tota to nearly 1.7 million

customers. Consumer market share climbed to 20% in the eight

gates we launched in January, that's up from 14% in the second

quarter so, you can see the trgjectory we are on and the great news

isin the five gates launched subsequently, we are running a a

growth rate equd to the first eight states and we expect to get the

fina regulatory gpprovasto add thefind satein the union, the

find state in our service area Arizonain early December.”
At the end of September, 2003, Verizon had 15.9 million long distance lines, SBC
had 11.5 million, and BellSouth had 3.4 million. As a percentage of ther retall
lines, this equates to 28.6 percent for Verizon, 24.1 percent for SBC, and 16.2
percent for BellSouth, for an average long distance share of dmost 24.7 percent

across dl three of these Bell companies®® It isinformative to recognize that

8 The TRO itself, in requiring that long distance revenues be included in the economic
impairment business case, highlights the need for carriers to be able to compete in both the
local and long distance markets.

87 Richard Notebaert, Qwest Communications Inc., CEO, 3Q03 Earnings Conference Call,
November 19, 2003.

8 Note that market share as a percent of customers rather than lines will be higher, because
many customers have more than one local line.
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Qwest has achieved a market share of 20 percent in little over ayear of offering
long distance service and in that short time has surpassed Bell South’s market
share and is clogng on the long distance market shares of RBOCs that have been
offering long distance services for three or four years. Perhaps even more
important, dl of the Bells continue to maintain or accelerate their very significant
growth ratesin lineincreases in long distance. From the second to the third
quarters of 2003, Qwest increased the number of its long distance access lines by
50.7 percent.2® Other RBOCs reported similar significant growth in their access
lines. For 3Q03, Verizon reported a 35.9 percent increase in lines over 3Q02,
SBC reported a 94.9 percent increase, and Bell South reported a 726.9 percent
increase.*
Verizon is now thethird largest long distance provider nationally, and reports that
it hasamarket share of about 40 percent in its existing customer base, and as high

as 50 percent in some states®  In the states in which it operates, Verizon hes

ganed, injust afew years, amarket share substantialy grester than that which

8 Qwest Press Release, Qwest Communications Reports Third Quarter 2003 Earnings Per
Diluted Shared of $1.05, November 19, 2003.

% Ronald Dykes, BellSouth CFO, 3Q03 Analysts Call (October 22, 2003); Doreen Toben,
Verizon CFO, 3Q03 Analyst Call (October 28, 2003); Randall Stephenson, SBC CFO, 3Q03
Analysts Call (October 21, 2003). Rates vary between the Bells primarily as a result of how
recently they received 271 relief in one or more of their states. Verizon has had 271 relief in
many of its states for a longer period than either SBC or BellSouth.

1 Doreen Toben, Verizon CFO, 3Q03 Analyst Call (October 28, 2003). As noted supra, long
distance market share as a percentage of Verizon’s customers will be higher than LD as a
percentage of its lines because many customers have more than one line.
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MCI and Sprint together took more than two decades to achieve®® Indeed, in
Texas SBC currently has greater than 50 percent of the long distance market, and
Verizon, SBC and BellSouth are each predicting that they will soon achieve a
long distance market share of 60 percent of customersin the states in which they
operate.
In an environment where customers clearly desire packages of services, the
ILECS market power over loca service provides them huge advantagesin related
markets aswell. According to areport by the PACE Codition, the recent
experience in bundled service offerings indicates “the incumbent RBOC is
emerging as the dominant provider of bundled-services, with mogt of the
comptition that it faces— more than 80 percent in fact — coming from
competitorsusng UNE-P ... the RBOC islikely to remain dominant, even if the
same entry and wholesale options that exist today are retained. The RBOCs
share of the bundled- services market stands near 70 percent when measured
against other traditional wireline providers.” %
The potentid harm to emerging competition in long distance was clearly
contemplated & the time of the Bell System divestiture, and was part of the

rationde behind divesting AT& T and the Bell companies and barring the Bell

companies from offering long distance services. Now that the Bells have been

92 At the end of 1996 (approximately 20 years after MCI first introduced its Execunet Service),
MCI and Sprint together had 21.9 percent of the market. Source: Long Distance Market Shares
g4”‘ Quarter 1998), Federal Communications Commission, March 1999.

% Measuring RBOC Dominance in Bundled Services: The Progress of Competition Under the
New Social Contract. PACE Coalition, November 2003. (www.pacecoalition.org)
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alowed to offer long distance services, they once again have anincentiveto harm
long distance competition. Thet it is again becoming aredity is demongrated by
the following ILEC datidtics 44 percent of Verizon'sretal customers have two
or more services from Verizon, either long distance or DSL or both, in addition to
locdl service® As SBC has said, “Bundling drives retention,” with 36 percent of
SBC's consumer retail lines having at least one other service in addition to locd--
long distance, DSL or wirdless®®

It isthus obvious that with the ILECs ahility to offer competitive services (such
as long distance and Internet access) combined with their loca services, they are
positioned to recapture the position they had prior to divestiture when they
operated as fully integrated monopolies.

HOW REAL ISTHE THREAT OF REMONOPOLIZATION?
Remonopolization is not speculation, it is extrapolation — and the resulting losses
in competition, efficiency and innovation are avery red threet to consumers and
the American economy. It isabitter irony that the reason ILECs are able to so
quickly penetrate the long distance market is because they have available the long
distance equivdent of UNE-P — willing wholesde providers thet offer end-to-end
transmisson and long distance switching a codt-based rates, and afully
automated provisoning system (the “PIC change” process) that rapidly,

inexpensvely and reliably migrates cusomers. The only dternative to

% |van Seiderberg, Verizon CEO, 3Q03 Analyst Call (October 28, 2003).
% Randall Stephenson, SBC CFO, 3Q03 Analysts Call (October 21, 2003).
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remonopolization is avibrantly competitive, local mass market. And, asthe
experience in Washington demondtrates, that god is only possible through
widespread and affordable access to UNE-P.

C. THE AVAILABILITY OF THE UNE PLATFORM

PROMOTES, RATHER THAN DISCOURAGES,
INVESTMENT IN FACILITIES.

DOESTHE AVAILABILITY OF THE UNE PLATFORM PROMOTE OR

DISCOURAGE CLEC INVESTMENT IN FACILITIES?

ILECs have repeatedly claimed that the availability of UNEsimpedes the
development of competition, because the availability of UNEs a TELRIC rates
discourages invesment in facilities-based aternatives that would promote more
robust forms of competitive entry. Thus, they claim that araiona CLEC (given
the choice) will virtudly aways compete through use of cost-based UNES rather
than build dternetive facilities, because it can “free-ride’ on the ILEC's
investment rather than taking the greeter risk of building its own network. The
ILECs dso clam that the availability of UNES discourages them from upgrading
their own networks, because any benefits derived from those investments would
have to be shared with their competitors.

Both dams are legdly, theoreticdly and factualy wrong. Asagenerd rule,
cariers can (and will) only invest in facilities when they can expect those
facilities to carry enough traffic to justify their cost. Unbundling rules enable

CLECsto build up their customer base firgt, then to invest in facilities, because
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then those facilities can be efficiently utilized to generate an adequate return.
Thisprinciple is not only firmly established by economic theory, it is aso borne
out by recent marketplace experience. Indeed, much of the extraordinary telecom
facilities investments of the late 1990s and early 2000s were the result of
investors being lured by the hype of the Internet Bubble, abandoning more
rationd investment Strategiesin favor of the “build it and they will come’
gpproach. When the extraordinary traffic demand projections used to judtify these
investments faled to materidize, investment capital evaporated, and a great many
carriers were forced into reorganization or liquidation.
WHAT EFFECT DOESTHE AVAILABILITY OF THE UNE PLATFORM
HAVE ON ILEC INVESTMENT?
A wdl-structured and rigoroudy enforced UNE- P requirement has little or no
adverse impact on aBdl’sincentive to invest. Indeed, the Supreme Court found
that UNE availability simulates ILEC invesment.®® Frankly, the Bells threat to
stop investing unless they are granted the sdf-serving regulatory relief they seek
is the corporate equivaent of “cutting off your nose to spite your face.” Such
behavior would eventudly ensure only thet the Bells became less and less
competitive as they faled to invest to innovate and reduce costs. FCC

Commissioner Martin recognized the folly of the Bdll’ s arguments when he

commented:

% See Verizon Communications 535 U.S. at 516-17 (“[1]t suffices to say that aregulatory scheme that can
boast such substantial competitive capital spending over a4-year period [$55 billion] is not easily described
as an unreasonable way to promote competitive investment in facilities.”).
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For years incumbents have been saying “ Deregulate our provison
of broadband, and we will invest.” But now that broadband
deployment is deregulated, they are saying “ Deregulate our
provison of our higtorically monopoly service — basic phone
sarvice — and we will invest in broadband.” They essentidly are
saying, “Free us, and we will invest.”

We have responded, “Invest, and you will be free.”

Asthe Commission faces regulatory decisons in the coming yesr,
| will try to view them through the following prism. Arethe
incumbents seeking the opportunity to invest in their network
architecture, provide new services, and receive the benefits of that
new investment? If so, | think the Commission should be
encouraging. Indeed, | again support many of the premises of Tom
Tauke' s speech this week at the Schwab Investment conference,
cdling for deregulation of broadband. While | am not sure that
thereisthe same leve of confusion about what we meant in recent
orders, | agree we should address these issues. But, to the extent
incumbents are seeking to get out of regulations that goply to their
legecy infragtructure or to diminish competition for legacy voice
services that Congress expected, | will belessinclined.®

On the other hand, redtrictions on unbundling actualy diminish ILECS' incentives
to build. Studies show there has been more facilities investment by both CLECs
and ILECsin gtates where there is effective UNE-P competition than in those
states where thereis not. Moreover, the experience of other countries supports
the same conclusion: the Organization for Economic Cooperation and
Development (“OECD”) concluded, after an extensive survey of marketplace
evidence in 30 countries, that “opening access networks and network elements to

comptitive forces increases investment and the pace of development,” and that,

9 Remarks of Commissioner Kevin J. Martin, 21st Annual Institute on Telecommunications
Policy & Regulation, December 5, 2003.
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by contrast, thereis“no evidence. . . to subgtantiate’ the claim that unbundling
“ discourage]s] investment in new infrastructure.” %8

BUT DOESN'T THE AVAILABILITY OF UNE-P SERVE ASA
“CRUTCH” TO CLECs, PREVENTING THEM FROM INVESTING IN
INFRASTRUCTURE?

Under the ILECS view, (1) if UNEs (especidly unbundled loca switching) were
not available CLECs could successfully build and compete with dternative
facilities today to a greater extent than they are curently doing; (2) CLECsare
declining to invest because UNES offer an easier and more attractive option; and
(3) the way to accelerate the development of alternative networksis to remove the
UNE “crutch” and force CLECs to “stand on their own feet.”

The ILECs are wrong on al counts. Indeed, thistheory is premised on patently
erroneous assumptions that are contradicted by all available evidence. CLECs
will deploy their own facilities whenever and wherever it is economicaly and
technically feasble to do so, whether or not UNES are available as an dternative.
The avallability of UNESs helps to make a broader range of facilities investments
feadble, and will not discourage such investments when they are feasible.

The greet irony of the ILECS argument is that they have no economic reason to
promote more facilities-based competition to their monopolies. With UNE-P,

ILECs are able to recover the costs of their network investments plus a reasonable

% The Development of Broadband Access in OECD Countries, OECD Report, pp. 4, 15 (Oct.
29, 2001).
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profit. With subgtantid CLEC facilities-based investmert, ILECswould earn no
return off of the network investments that were used to serve their former
customers and they would face a substantial amount of stranded plant. Both
ILECs and CLECs understand that the greatest promise for competition, and the
greatest threet to the ILECS existing monopolies, will come from facilities-based

dternativesin loca markets, just asit did in the long-distance market. That is

why ILECs oppose, and CLECs support, the broad availability of UNES — because

both sets of carriers recognize that UNE availability is essentid to promote
facilities deployment. That isthe teaching of both basic economics and
marketplace experience.

CAN YOU POINT TO ANY ECONOMIC PRINCIPLESTO SUPPORT
YOUR VIEW?

Basic economic principles show that the ILECs suggestion that the availability of
UNEs might discourage CLECs from investing in their own facilitiesis nonsense.
Fird, reliance upon UNESs places CLECs at a substantia cost disadvantage even
when (asis often not the case) UNE rates have been properly set under TELRIC.
While CLECsthat use UNEs theoretically pay the same costs that the ILEC
incursin using the dement, plus the same pro rata contributions to universa
service support mechanisms, they face a series of additiona cogtsthat the ILEC

does not incur.
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For example, CLECs that use network elements face higher costs than the
incumbent, because the incumbents lack any incentive to cooperate with their
compstitors, and indeed have extensive opportunities and incentives to
discriminate againg them. These transaction codts (in legd, regulatory and
business settings) are incurred to enforce the nondiscrimination requirements of
thefederd Act. CLECsaso have higher unit marketing costs (and thus tighter
margins) because they must pry customers away from the incumbent LEC and
often must price below the incumbent in order to do 0.%° CLECs further face the
risk that, if they ever show signs of making substantial competitive progress, the
incumbents assert their cost advantage and price their exchange and exchange
access savices at levelsthat limit, or dtogether preclude, effective CLEC mass
market entry.1%° CLECsdso face the risk that the essentia regulatory
requirements on which their core business plans depend can be fundamentdly
modified or diminated merely because the compaosition or philosophy of
regulatory bodies has changed.***

By contrast, when CLECs use their own facilities, they acquire control over ther
cods, service offerings, and the sengtive information regarding their entry plans.

Moreover, they detach themsalves from reliance on their competitors. In such

% see TRO, fn. 297.

100 4., para. 83.

101 All of these disadvantages existon top of additional disadvantagesthatimpose greater risks
and higher capital costs on CLECs than the incumbent.
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cases, if the economics are dso right, they may have along-term prospect of
competitive success. 1%
The redity isthat UNE-P competition generdly occursonly in circumsatancesin
which the only dternative for consumersis no competition a al — principaly
because substitution of dternative CLEC facilities creates substantial economic
and technicd entry barriers. Thus, if accessto criticd UNESs such as unbundled
switching isdenied, CLECswill not, asthe ILECs publicly argue, quickly shift to
sarving those customers through the use of their own facilities. Rather, CLECs
will — and the ILECs well know — generally be compelled to stop serving those
customers dtogether. Thus, dimination of UNE-P would not spur facilities
invesment — it would hinder thet investment.
Q. ISYOUR VIEW ALSO SUPPORTED BY EVIDENCE IN THE
MARKETPLACE?
A. Yes. All these points are abundantly confirmed by marketplace evidence. As

noted supra, requiring the monopoly Belsto provide UNESs to their competitors at

nondiscriminatory, cost-based rates is effectively the same process that

102 UNE Remand Order, 1112 (“competitive LECs prefer to use their own facilities or alternatives outside
the incumbent’ s network when they are able to do so, in order to reduce their reliance on a primary
competitor,” to avoid “disclog[ing] details about their customersto their chief competitor,” and to “ensure
the quality of their service and to offer products and pricing packages that differentiate their servicesfrom
the perspective of end users”); Cf. TRO n. 1365 (* We found significantly more probative the evidence that
in areas where competitors have their own switches for other purposes (e.g., enterprise switches), they are
not converting them to serve mass market customers and instead relying on unbundled |oops combined
with unbundled local circuit switching. Given the fixed costs already invested in these switches,
competitors have every incentive to spread the costs over abroader base. Their failure to do so bolstersour
finding that significant barriers caused by hot cuts and other factors make such entry uneconomic.”).
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successtully -- but gradudly -- led to fadilities-based competition in the long-
distance market. Before competitive long-distance service was authorized, the
long-distance market had been regarded as a natural monopoly. But that market
developed into a competitive one as entrants such as MCl and Sprint first used
resale to acquire a customer base over a number of years, then gradudly built out
their networks, and eventualy — after decades of effort — became facilities-based
competitors. Those resae opportunities produced enormous consumer benefits,
both in the short run (while the new entrants ftill acted principally asresdlers)

and in the long run, once they completed their own networks. If, however, that
process had been cut short after only afew years — because, for example, the Bell
System had persuaded policymakers that competitive resde offerings were not
“red” competition, and that disalowing resde was the way to encourage MCl
and Sprint to build the facilities necessary for “red” competition — then the long-
distance market would likely still be amonapoly today. %3

Two other elements were criticad to the development of long-distance
comptition, and are likewise ingtructive for the Commisson’s efforts to foster
comparable levels of competition in local markets. Firgt, “equa access’
permitted customers to change long-distance carriers usang efficient eectronic
processes that did not create any of the delays, costs, and outages associated with

the manual hot cut process. Establishing an eectronic means of 1oop access

193 Moreover, even today, long-distance competitors are not full “facilities-based carriers,” for
they remain dependent on the ILECs’ bottleneck local facilities to connect to customers.
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would generate the same type of benefit in today’s locd market. Second, the
loca Bdl operating companies were excluded from providing long-distance
sarvice, S0 they had no incentive to impede competition among long-distance
carriers -- and, indeed, every incentive to encourage long-distance competition
and thus increase access revenues. That Stuation is obvioudy not applicable
today. Indeed, now that the RBOCs are ubiquitoudy alowed to provide long
distance sarvice, they are actively using their ability to sdl bundlesto dow

CLECS ahility towin (or retain) their local customers. And, of course, the ILECs
are offering long distance services viaa complete use of the network facilities of
the underlying wholesale provider, the very method they seek to prevent new
entrants from using to provide competitive loca service.

The more recent history of CLEC investment likewise refutes any notion that
reduced UNE availability correlates with increased CLEC facilities investment.

For example, AT& T hasinvested heavily in facilities in states such as New Y ork
and Cdifornia, where AT& T has made extensive use of UNE-P to provide service
to customers. Most probatively, the marketplace evidence of the last Sx years
establishesthat CLECstoday — like the long-distance entrants of prior years— will
build wherever and whenever there is abasis for them to believe it will be
€Cconomic to do so.

CLECs have made massve investmentsin facilities. Indeed, these investments

are substantia enough that even the Supreme Court has dismissed the argument
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that the avallability of TELRIC-priced UNEs impedes facilities-based

compstition:

The entrants have presented figures showing that they have
invested in new facilities to the tune of $55 hillion since the
passage of the Act (through 2000).... The incumbents do not
contradict these figures, but merdly speculate that the investment
has not been as much asit could have been under other ratemaking
gpproaches, and they note that investment has more recently
shifted to nonfacilities entry options. We, of course, have no idea
whether a different forward-looking pricing scheme would have
generated even greater competitive investment than the $55 hillion
that the entrants claim, but it suffices to say that a regulatory
scheme that can boast such subgtantial competitive capital
gpending over a4-year period isnot easly described asan
unreasonable way to promote competitive investment in
fedlities*®*

In fact, the problem in the CLEC sector has not been reluctance toinvest in
facilities, but excessve enthusiasm in doing s0. The “build it and they will come’
approach was a sweeping falure. A large percentage of the CLEC sector has
petitioned for bankruptcy protection or been liquidated in bankruptcy. Many of
them are CLECs that sdlf-provisioned switches and found themselves unable to
fill their switch capacity — such asespire, ICG Communications, Global

Crossing, McLeod USA, Mpower, Addphia Business Solutions, Allegiance
Telecom, Focal Communiceations, ITC, Network Plus, WorldCom and XO
Communications. Of the three mgor data LECs two (Rhythms and NorthPoint)

are out of business, and the third (Covad) restructured after a Chapter 11 filing.

104

Verizon Communications, 535 U.S. at 516-17.
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Given the sheer numbersinvolved, the wave of CLEC bankruptcies and
liquidations cannot be explained away as a function of individudly “bad”

business plans, or of “poor management” in particular companies. To the
contrary, many CLECs that were identified as having sound plans and strong
management suffered the same fate. Allegiance Telecom, McLeodUSA and XO
Communications, for example, were frequently identified by anaysts as recently
as 2001 as survivors with experienced leadership or strong management. The
problem has been plainly sysemic. The industry-wide collapse after 2000 reflects
the fact that many CLECs made the mi stake of investing in fadilities befor e they
had acquired enough customers to fill those facilities with enough traffic to
generate the revenues needed to make them profitable.

In Washington, the data also show that large-scale use of UNE-P did not reduce
the amount of CLEC invesment in fadilities Exhibit JFF-2 isachart showing
the number of resdle, UNE-L and UNE-P linesin sarvice in Washington from
December of 1999 until the end of 2002.2%° Qwest did not report any UNE-P
linesin service until June 2001. As can be seen in Exhibit JFF-2, the number of
CLEC lines served via UNE-P has steadily increased since June of 2001. If one
believed that the advent of UNE-P would result in CLECs abandoning UNE-L
(fadilities-based entry) for UNE-P then one would expect the UNE-L linesin

sarvice to start decreasing as of June of 2001. An examination of Exhibit JFF-2

105 gglected FCC Form 477 Data as of December 31, 1999, June 30, 2000, December 31, 2000,
June 30, 2001, December 31, 2001, June 30, 2002 & December 31, 2002.
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shows that instead of decreasing, the use of UNE-L lines has steadily increased.
Exhibit JFF-2 shows that as of June of 2001, it is the number of resale lines that
have steadily decreased. The empirica evidence in Washington shows that CLEC
use of UNE-P decreases not UNE-L usage, but resae usage.

WHAT DOESALL THISMARKET EVIDENCE SHOW?

The market evidence teaches at least four centraly important lessons here. Firdt,
CLECsdo not need additiond incentivesto invest in facilities. Rather, they will
grain to do so — and err on the Sde of doing S0 — rather than use UNES whenever
they believe the economics of investing are even close.

Second, the sound business modd that successfully brought competition in the
long-distance market has not changed: carriers still need an opportunity to grow
into markets before they will be able to successfully build and use dterndive
fadlities.

Third, if fadlitiesinvestment occurs prematurely, either because the market or the
regulatory context precludes them from filling their facilities with sufficient

traffic, the result will not be more facilities-based competition, but more business
falures by fadilities-based competitors and less competitive choices for
consumers.

Fourth, the capitd markets, fresh from recent experience, will not fund further

CLEC investment unless the economic case for doing S0 is especiadly compelling.
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Thus, any suggestion that CLECs or their potentid investors would be encouraged
to commit more funds to building facilities if accessto UNEsiswithheld is elther
nai ve or disngenuous, for it completely fallsto gppreciate that investment
decisons are necessarily driven by entirdy different considerations. Those
consderations— in particular, the overriding superiority of providing competitive
sarvice through dternative facilities rather than UNES — meansthat the

availability of UNEswill not deter CLEC investments that are otherwise
€conomic.

A recent study by the Phoenix Center confirms these conclusions®® PHOENIX
CENTER PoLicy BULLETIN No. 4 examined the FTA’s generd effect on investment
by tdlecommunications firms. Using publicly avalable government dataon
investment by telecommunications firms, Phoenix Bulletin No. 4 quantifies the
ubgtantid and sustained increases in investment by telecommunications firms
immediately following the 1996 Act and continuing through 2001. Those
datistics indicate that the 1996 Act led to an additional $267 billionin
telecommunications investment from 1996 through 2001. This evidenceis
completely consistent with the conclusion that the 1996 Act increased capita
gpending in the telecom sector. Taken together, history demondtrates that the
ILECs theory of incentivesis exactly backwards. UNEs do not discourage

invesmentsin facilities; they enable such investments, making effective

1% PHOENIX CENTER POLICY BULLETIN NO. 4: The Truth About Telecommunications
Investment (June 24, 2003) (available at http://www.phoenix-
center.org/PolicyBulletin/PolicyBulletin4dFinal.pdf).
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competition possble. Smilarly, astudy on telecommunications invesment since
the FTA concluded, “unbundling of ILEC networks promotes competition, and
thereby simulates investment in telecommunications infrastructure by
incumbents and entrants dike” %" In this study, the authors examined the theories
that: 1) UNE-P discourages CLEC and ILEC investment in facilities and 2) UNE-
P encourages CLEC and ILEC investment in facilities. After examining both
theories, it was concluded, “both the theoretical, and especidly the empirica
andysis provide a strong refutation of the ILEC argument that mandatory
unbundling provisions deter ILEC and CLEC investment.”1%®
Q. HOW WILL GRANTING NEW ENTRANTSACCESSTO UNEs
INCREASE THE ILECS INCENTIVESTO UPGRADE THEIR
NETWORKS?
A. The second hdf of the ILECS' incentives theory — thet existing unbundling
obligationsimpair their own incentives to invest in network facilities— isequaly
basdess. Asaprdiminary matter, it is not reasonable to expect that Qwest or any

other ILEC would base investment decisons on unbundling demand, when

wholesale lines for Qwest congtitute only 8.7 percent of Qwest’ s total access

197 gtimulating Investment and the Telecommunications Act of 1996, Robert D. Willig (Professor of
Economics and Public Affairs, Princeton University), William H. Lehr (Research Associate, Center for
Technology, Policy and Industrial Development and Associate Director, MIT Research Program on
Internet & Telecoms Convergence; Massachusetts I nstitute of Technology), John P. Bigelow (Economist,
Princeton Economics Group), Stephen B. Levinson (Economist, formerly with AT&T), October 11, 2002,

p. 1.
108 Id.
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lines1%° and the “Big Three” Bells only constitute 11 percent of total business and
consumer lines°
While the Bells have sought to pin the cause of their shrinking capital
expendituresin recent quarters on unfavorable regulatory conditions, in redity
these reductions have largely been driven by considerationstypica of any capita
budgeting process. Asagenerd rule, capitd budgets are determined as a
percentage of anticipated revenues and other demands for cash flow, such as

dividends and debt management. A number of forces have converged to put

pressure on the Bdlls' cash position, including generdly weak economic
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conditions, pressure on prices from increased competition, migration of traffic to
competing technologies, and a shift in the service mix from high margin locd
services to lower margin long distance and broadband services.

Indeed, of the 1.8 million retall lineslost (on abase of 126.6 million retail lines)
by the “Big Threg’ Bells between the second and third quarter of this year, less
than half (840,000) were due to UNE-P (or resale) competition. Notably, a
ggnificant share of these non-UNE losses were actudly lines migrating to other

sarvices offered by the Bells. As SBC recently noted,

109

Qwest Press Release, Qwest Communications Reports Third Quarter 2003 Earnings Per

Diluted Share of $1.05, November 19, 2003, Attachment D, (available at
http://www.guest.com/about/media/pressroom/attachments/3Q03AttachmentD.pdf.

10" A's of September 30, 2003, BellSouth, SBC, and Verizon had 14.8 million wholesale lines
(resale and UNE) out of atotal of 139.6 million local business and consumer lines (including
ISDN lines, but excluding digital data services such as DSO, ADSL, DS1, and DS3 and higher.
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...[O]ne point that we don’t want to overlook and has not been said

iswe are driving some of this access line reduction ourselves with

anincrease on the D side. And that’sagood thing for us. And

that’ s important to remember the disconnect rate is not as bad as it

appears because we are moving some of that into DSL. We are

aso moving some of it to our wirdless company, which isagood

thing. And so you must be careful when you look at total voice

disconnect, something that is going into other lines !
The upshot isthat the Bdll's“losses’ are unlike competitive losses in most other
industries. For example, whereas a customer lost in the arline, automaobile or
trucking industry islikely to flow directly to the bottom line, the Bells losses are
in large measure nothing more than achange in service mix. The Bdl’s continue
to derive revenues and contribution to cogts from avast mgority of these “lost”
customers, and as competition continues to drive monopoly margins out of the
loca business, the Bdl’ swill become even more agnodtic as to which services
they migrate to — as long asthey stay on the Bell network in one fashion or
another.
A study by Morgan Stanley found that higtoricaly the Bells have reinvested
“roughly 19% of revenues’ in capita projects. Significantly, the report doubted
“whether the Bdlls could spend greeter capita in their busnesses even if they

wanted to,” arguing: (1) long distance is not a capital intensive business since the

Bells lease wholesal e capacity from interexchange carriers rather than build their

own networks, (2) most of the Bell’s DSL infrastructure investment has aready

been made, and (3) thereislittle need for additiona Bell switching capacity due

11 Randall Stephenson, SBC CFO, 2Q03 Analyst Call, July 24, 2003.
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to accessline declines. It predicted that fiber spending would be limited to
current budgets, but could possibly be accelerated based on current tax incentives
that will expirein 2005112
Notably, some ILECs, as well as prominent anaystsin the investment
community, disagree with the clam that UNE-P lessens invesment incentives by
the ILEC. For ingtance, Ivan Saidenberg, the Chairman of Verizon, has explained
that phasing out UNE-P would not increase his company’s capital expenditures*®
Similarly, JP Morgan has advised its dients that even if UNE-P were eliminated,
such aruling “...should have little to no impact on carrier spending at the large
integrated equipment vendors’ such as Lucent and Nortel. 4
In fact, the evidence is to the contrary: the availability of UNEs provides ILECs
with powerful incentives to upgrade their local networks. That is because UNES
enable CLECsto deploy their own facilities, which in turn creetes the grestest
possible incentive for ILEC investment and deployment. If anything, the
avallability of UNE-P increases ILEC incentives to build because UNE-Pisa

precursor to facilities entry by CLECs.

112 Telecom Services: To Spend or Not To Spend, That is the Taxing Question. Morgan
Stanley, October 16, 2003

113 seidenberg: UNE-P Phaseout Won't Spur Immediate Boost In Verizon's Spending;
Telecommunications Reports, February 4, 2003.

114 3P Morgan, Communications Equipment Advisory, January 16, 2003.
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This trend is aso confirmed by arecent study by the Phoenix Center.1*® Its Policy
Bulletin No. 5 concludes that the RBOCs invest significantly more in states where
UNE-P competition is further developed. Using publicly available FCC data, the
sudy found a positive relationship between UNE-P competition and BOC average
net investment. According to the study, each UNE-P access line increased BOC
average net investment by $759 per year, or about 6.4 percent per year in the
aggregate. While BOC net investment fell in generd by about 7 percent in 2002,
investment dollars were more heavily allocated to states with greater levels of
UNE-P competition, and this additiona investment offsets the totd declinein
investment by about 50 percent. Notably, other forms of competitive entry, such
as UNE-L and Totd Service Resde, had no datisticaly sgnificant effect on BOC
investment.
In short, an examination of the data shows that, if anything, the possbility of

UNE-based entry in adate increases the ILECS incentivesto invest in additiona

telecommunications plant in the Sate.

115 See Phoenix Center Policy Bulletin No. 5, Competition and Bell Company Investment

in Telecommunications Plant: The Effects of UNE-P (July 9, 2003).
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IV. DEFINING THE GEOGRAPHIC MARKET FOR MASS
MARKET UNBUNDLED LOCAL SWITCHING

Q. WHAT IS THE PURPOSE OF THE “GEOGRAPHIC MARKETS THAT ARE

THE SUBJECT OF THISPHASE OF THE PROCEEDING?

A. In the TRO, the FCC asked that state commissions determine whether the
conditionsin their state would warrant areversd of the FCC' sfinding of nationd
impairment.!'® As part of the State’ s review of whether there are any
“exceptions’ to the nationd finding of impairment, the TRO describes an “ actud
deployment” test (i.e., atrigger analyss, which is best thought of in terms of an
“actua competition” test) and, if requested by the ILEC, a*“potentid
deployment/competition” analyss. In order to conduct either andyss, the Seate
must determine the geographic areain which it will conduct its examination.

The “geographic markets’ that the Commission seeks to establish here are best
viewed as “impairment evauation zones” for that is the sngular purpose to
which they will be put.*” Thisis not the same exercise as defining amarket as an
economic abgtraction; its sole purposeisto facilitate a tate commisson’s
evauation of the extent of competition made possible with access to a network

element, and to contrast that competition to the competition that would result if

16 TRO 1 516.

17 See, for instance, 1495: “State commissions must first define the marketsin which they will
evaluate impairment by determining the relevant geographic area to include in each market.”
Defining the geographic area from the perspective of impairment is exactly how the FCC drew
the relevant geographic markets for loops and transport (footnote 1536, emphasis added).
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access to that element were denied.!*® By comparing the competitive profiles of
dternative entry dtrategies (for instance, by contrasting the competitive profiles of
UNE-P to UNE-L), the Commission can evaluate whether measures of actud
competition (i.e,, triggers) -- or models of potential competition (i.e., the potentia
deployment)'*° — demonstrate that the national finding of impairment is not
goppropriate for the state of Washington.

Q. HOW DOES THE CONCEPT OF “GEOGRAPHIC MARKET” FACTOR INTO
THE IMPAIRMENT ANALYSISFOR UNBUNDLED MASSMARKET LOCAL

SWITCHING?

A. The focus of dl the unbundling andyses, whether under atrigger or potentia
deployment test, is on competitive entry in a particular geographic area—what |
have characterized as an “impairment evauation zone’—in the absence of
unbundled switching. As discussed above, the FCC made a nationd finding of
impairment with respect to mass market loca switching. Any chdlenge to that
nationd finding must be made with reference to specific geographic aress.
Recognizing that state commissions are in a superior position to gather and assess

the data and information necessary to define the geographic areas to be used for

18 Of course, if competitive activity would significantly decline as aresult, then a significant impairment
must be present that is being corrected through the entrant’ s access to the network element in question.

19 Under the TRO, the same geographic area used by the Commission for its trigger analysis
must also be used in the potential deployment phase of t he proceeding (if any). Thus, thearea
should reflect how CLECsactually serve customers and be consistent with how CLECs would
potentially serve customersaswell. This“dual purpose” presents something of a dilemma, in
that theinformation needed to fully evaluate a potential deployment scenarioisdifferent from
the information needed to evaluate actual, existing competition.
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making impairment findings, the FCC ddegated the assgnment of defining those

areas to the states.*?°

WHAT FACTORS SHOULD THE COMMISSION CONSIDER IN SELECTING
THESE “IMPAIRMENT EVALUATION ZONES?”

The Triennial Review Order identifies many factors to be taken into consderation
in the Commisson’s sdlection of such geographic areas. Those factors include:
the locations of customers ectudly being served (if any) by
competitors,
the variation in factors affecting competitors &bility to serve each
group of customers,
competitors  ability to taget and serve specific  markets
economicdly and  efidently udng currently  avaladle
technologies,
how competitors ability to use sdf-provisoned switches or
switches provided by a third-paty wholesdler to serve various
groups of customers varies geographicaly;
how the number of high-revenue customers varies geographicaly;
whether a competitor’s switch serves every part of the market; and

suitability of agtate' s exiging conventions defining geographic

120 TRO, 111 493 & 495 and n. 1537.
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aress for other purposes.'?!

Q. WHAT OTHER GUIDANCE DOESTHE TRIENNIAL REVIEW ORDER
PROVIDE ASTO HOW THESE GEOGRAPHIC AREAS SHOULD BE
DEFINED?

A. The only bounds that the FCC has placed on the stat€ s discretion in determining
the geographic contours of an impairment evaluation zone (or “market”) is that
the area mugt be less than the entire state. At the sametime, it must not be so
small that a competitor serving that market done could not take advantage of
available economies of scae and scope that might follow with sdlection of a
larger area'?? Additionally, of course, a state commission must use the same
definition for dl of its anayses'*

Q. ISTHE INFORMATION NECESSARY TO CORRECTLY ESTABLISH

IMPAIRMENT ZONESREADILY AVAILABLE?

A. Some information is reedily available (at least to Qwest), while other information
isnot. The basdine information mogt critica to determining appropriate
impairment evauation zones -- at least as a Sarting point -- is*“the locations of
customers actudly being served (if any) by competitors.” The pattern of

customers being served by unbundled loca switching — in particular, the pattern

121 TRO, 11 495-497.
122 «\while amore granular analysisis generally preferable, states should not define the market
so narrowly that a competitor serving that market alone would not be able to take advantage of

available scale and scope economies from serving a wider market.” 1d.
123
Id.
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of the most recent competitive activity — is perhgps the most useful indicator of
the geographic arealin which to conduct an impairment analyss.

Other information may be more difficult to acquire. For ingtance, determining the
“variation in factors affecting competitors  ability to serve each group of
customers’ and the “competitors ability to target and serve specific markets
economicaly and efficiently using currently available technologies’ require (at
least potentidly) more detailed information, including (perhaps) economic
modeling. Consequently, it may be appropriate that the Commisson identify a
tentative area for andysis, while leaving open the parties’ ability to propose
dternatives during the course of these proceedings, as additiond informeation
becomes available.

The key, however, is having sufficient information to develop a competitive
profile of UNE-P that documents the pattern of entry made possible by this entry
srategy. UNE-P exhibits avery digtinct geographic profile— thet is, it and it
aoneisable to extend competition quickly throughout aregion. Thus, itis
goppropriate that the Commission define gpplicable “geographic areas’ that dlow
it to recognize the unique competitive sgnature of UNE-P and test it againgt other
entry strategies. If it appears that only UNE-P can sustain the competition levels
throughout the defined area, then it is clear that competitors would be impaired if

meass market switching were not available as an unbundled ement in that area.
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SHOULD THE COMMISSION DEFINE THE GEOGRAPHIC AREASIT WILL
USE BEFORE IT COMPLETESTHE DATA GATHERING AND ASSESSMENT

NECESSARY TO THE IMPAIRMENT ANALYSIS?

No. The factorsthe FCC indructs state commissions to review in settling on
geographic areas within which to conduct an imparment andyss subgtantialy
overlgp with the data that must be reviewed in gpplying the triggersand in
conducting afull scale”potentid deployment” anadyss. For example, the
Commission will need to look at where switch-based carriers are providing
services and where competitors are using their own switches on awholesde
basis,1?* as part of the process of defining the appropriate geographic aress,
aoplying the triggers, and conducting afull scde imparment andyss. Asa
result, a“bifurcated” approach that attempts to define the review areas upfront
and defer ajudgment on imparment until later is premature and illogical.
Smilarly, collapsing a geographic definition and trigger andysisinto one
proceeding, with a separate “full impairment” case scheduled later, raisesthe
samerisks, paticularly in light of the FCC's admonition that the states must use
the same areasin each andysis.

ISIT POSSIBLE TO DEFINE THE APPROPRIATE GEOGRAPHIC AREAS FOR
ANALYSISWITHOUT FACT GATHERING AND ANALY SIS?

No. A properly designed process for defining the relevant geographic areasis

necessarily dynamic and fact intensive. If aone-gze-fits-al approach had been

12414, n. 1536.
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appropriate, the FCC would presumably have drawn those boundariesitself.
Insteed, it chose not to ded in high-leve abgtractions, recognizing thet defining
geographic boundaries for purposes of sudying impairment is a function that
requires a study of avariety of factors. These factors have to come together in a
way that makes sensein individua states and even in digtinct aress within asingle
state.

BUT ISYOUR PROPOSED “NON-BIFURCATED” APPROACH HERE
CONSISTENT WITH THE FCC’'SDIRECTION THAT “[SITATE COMMISSIONS
MUST FIRST DEFINE THE MARKETSIN WHICH THEY WILL EVALUATE
IMPAIRMENT BY DETERMINING THE RELEVANT GEOGRAPHIC AREA TO

INCLUDE IN EACH MARKET "™

Yes. The FCC's statement that state commissions “must first define the markets’
recognizes the logica sequencing of the decision-making process. Commission
decisions regarding the continued availability of unbundled switching for service
of mass market cusomerswill need to be made on the basis of an impairment
andysisin specificdly defined areas. The FCC' sdirection does not literdly
mean, however, that the analytical process of defining those geographic areas
should be separated in time from itsimpairment decisons.

This sort of logica sequencing is evident in other FCC decision making contexts.

For example, even though the FCC commonly refers to defining the gpplicable

125 Id.
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geographic markets as the “first step” in analyzing proposed mergers*?® it does

not bifurcate such proceedings. Instead it makes dl of itsdecisonsinasingle
order that “firs” determines the gpplicable geographic markets it will use and
then andyzes the proposed merger in light of itsimpact in those defined aress.

Q. HOW DOESTHE TRIENNIAL REVIEW ORDER’S APPROACH TO DEFINING
A MARKET COMPAREWITH THE MARKET ANALYSISUSED IN AN

ANTITRUST LAW CONTEXT?

o ~N o O
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As| mentioned previoudy, the geographic areas to be defined here have asingle,
gpecific purpose, namdly to evaluate whether and to what extent new competitors
areimpared in ther effortsto enter the market. That iswhy [ initidly
characterized these areas as “impairment evaluation zones”*?” While ! am not an
attorney, my understanding of antitrust law isthat in an antitrust case, the concern
isto evauate whether a firm has market power, and in that context, antitrust
policy provides guidance for how a market should be defined. Whileit is related
to the questions a issue here, the traditiond antitrust gpproach is not fully
gpplicable to the specidized regulatory analyss mandated by the TRO. So for
example, the Department of Justice’ s Horizontal Merger Guiddines (“HMGS’)

are not gpplicable here. Although they are useful in defining a market for

126 In the matter of the Merger of MCI Communications Corporation and British
Telecommunications PLC, GN Docket No. 96-245, FCC 97-302, Adopted: August 21, 1997,
Released: September 24, 1997, § 35) (“[T]he first step in analyzing a merger is to define the
relevant product and geographic markets.”)

127 For afurther discussion of the interplay and distinctions between market definitions based
on pure economic theory and the definition of study areasrelevant to the impairment analysis,
see the testimony of Lee Selwyn and William Lehr.
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antitrust purposes, their focusis not on imparment per se, but rather on the extent
to which the prices for two goods are responsive to each other and the ability of
the target firm to raise its price without attracting substantid entry into the market
from compstitors. The concern inthe HMG caseisto identify the smalest
market area over which the target firm may possess an ability to set prices
substantialy above costs. That is not the focus here. While ILEC market power

isan important policy concern, the goa of this proceeding is to determine whether
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CLECsareimpaired in ther efforts to serve mass market cusomersif they are
denied access to switching as an unbundled network dement.*?®

However, both here and in the antitrust context, the process of choosing a
geographic market must make sound economic sense. Antitrust law follows“a
pragmatic, factua gpproach to the definition of the relevant market and not a
formd, legdigtic one. The geographic market sdlected mugt, therefore, both

‘ correspond to the commercid redities of the industry and be economicaly
sgnificant”*?® Similarly, every agpect of the impairment andysis, indluding the
definition of the relevant “geographic markets,” must be economicaly rationd.
In the impairment context, as in antitrust law, such areas cannot be defined in a
vacuum.

DO ANY CURRENTLY RECOGNIZED GEOGRAPHIC ZONESFIT THE

ANALYSISCALLED FOR INTHE TRIENNIAL REVIEW ORDER?

128 For this reason, the FCC rejected use of the HMG in conducting its impairment analysis (TRO { 109).
129 Brown Shoe Co. v. United States,370 U.S. 294, 336-37, 82 S.Ct. 1502, 1530 (1962).
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There are severd possihilities here, and | will discuss two specificdly, namely the
use of aLATA asadefined zone, and the use of the existing ILEC service
territory. However, let me begin by saying that it is certainly true that none of the
recognized geographic zone definitions in use today was adopted to reflect al of
the factors that the FCC indructs state commissions to consider in defining the
geographic areas for which they will make their mass market switching andyses.
In particular, those pre-existing concepts were not conceived with aview asto
where switch-based competitive carriers are actudly serving, or could serve, mass
market customers. Nonetheless, as the FCC recognized, there may turn out to be
overlap in the boundaries used to apply conventiona or historical concepts, and
those that may be properly drawn pursuant to the factorsidentified inthe FCC's
Order. The Order clearly does not suggest, however, that there is a single concept
that can be used automatically across the board and across dl states for the
purposes of making impairment decisons.
It should be noted that, while the FCC has said that a geographic market should be
less than the entire state in Sze, it is clear that one of the gods of the Actisto
encourage broad competition throughout an entire state. For instance, the Act
fundamentally judges whether loca markets are open (in Section 271) on aState-
by-state basis:

The requirement of an operationa competitor is crucia because ...

whatever agreement the comptitor is operating under must be

made generdly available throughout the State. Any carrier in
another part of the State could immediatdly take advantage of the
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"agreement” and be operaiond farly quickly. By cregting this
potentia for competitive dternatives to flourish rapidly throughout
a State, with an absolute minimum of lengthy and contentious
negotiations once an initid agreement is entered into, the
Committee is stified that the " openness and accessibility™
requirement is met.**°

Despite Congress selection of the state as the “basdling” anaytica unit in section
271 of the Act to determine whether local markets are open, the FCC
afirmatively prohibits states from using the entire state to evaluate impairment.3?

Q. HOW SHOULD THE GEOGRAPHIC AREASBE SIZED FOR PURPOSES
OF CONDUCTING A MASSMARKET UNBUNDLED SWITCHING
IMPAIRMENT ANALYSIS?

A. The FCC dates that the same geographic market definition should be used both
when gpplying the trigger anadlys's and when conducting the full review of
operationa and economic impairment.**? In the full-scale “ potentia deployment”
anayss, sate commissions are asked to conduct “a business case andysisfor an
efficient entrant.”*3® In that context, the boundaries of the impairment study area
may then reasonably correspond to the assumed entry area of the hypothetical,
efficient CLEC tha will serve mass market customers using its own switch. This

gpproach is consstent with FCC guidance that the geographic area should be

130 Ameritech Michigan Order, Federal Communications Commission, CC Docket 97-298,
Footnote 169, citing House Report, emphasis added.

131 The FCC never explains why Congress asked it to judge whether barriers to competition
have been removed on a state-by-state basis, but that state commissions should be precluded
from using a state-by-state approach to judging impairment.

132 TRO, 1 495.

133 1d. n. 1579.



Docket No. UT-033044

Direct Testimony of John F. Finnegan
Exhibit JFF-1T

December 22, 2003

Page 65 of 149

10

11

12

13

14

15

16

17

18

19

20

sized to dlow the CLEC “to take advantage of available scae and scope
economies from serving awider market.”*3*

Under this standard, it is unlikely that the “efficient CLEC” would enter a State
intending to serve only asingle wire center. Rather, the model CLEC, would
likely map out afootprint that is large enough to permit it to redlize necessary
economies of scae and permit it to market to a broad range of potentia
customers. In most cases, thiswill beaslargeasaLATA, or perhapsan ILEC's
entire service territory within a state, while in other cases it may be only a portion
of such an area, depending on the local demographics. It is clear, however, when
reviewing CLEC entry drategies, that an entrant logicaly will initidly seek to
serve customers in more urban parts of a market where more cusomersresidein
order to “get itsfeet wet” in the market and develop a customer base that will
dlow it to generate funds that will dlow it to enter other areas in the Sate.
Therefore, it makes economicaly rationd sense to view the market more broadly,
and as alarger area, rather than amore confined area. Notably, if UNE-P were
eliminated in an urban wire center, the trickle down effect may likely be not only
remova of acompetitor from that wire center, but from a much broader area of
the state. Hence, both the way CLECs enter and the way they are likdly to exit if

UNE-P isdiminated, make it economicaly rationd to define the market areaas

larger rather than smdler. However, in light of the above discussion of triggers, it

13414, q 495.
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isonly reasonable to use amarket definition of this sze if the Commission both
develops appropriate criteriafor itstrigger andysis and also gpplies them
throughout the entire area that the efficient CLEC is assumed to enter. If it does
not do so, then the Commission runs a substantia risk that it will misapply the
triggers and reach conclusonsthat are irrationd and that fail to protect
consumers.

ONCE THE “IMPAIRMENT EVALUATION ZONE” HASBEEN DEFINED, ISIT
NECESSARY THAT ALL QUALIFYING SELF-PROVIDERS AND/OR
WHOLESALERS SERVE CUSTOMERS THROUGHOUT THE DEFINED ZONE

IN ORDER FOR THE TRIGGERSTO BE MET?

Yes. Asexplained below in the discussion of triggers, if the defined review area
includes locations where the requisite number of quaifying competitors are not
actively serving mass market customers (resdentia and smdl business) over their
own switches, then the salf- provisoning trigger isnot met. Smilarly, if the
defined geographic areaindudes locations where qudifying wholesaers are not
currently providing switching capacity, or where those wholesders are unable or
unwilling to serve al competing providersin their delivery of voice grade service
to the mass market, then the wholesder triggers likewise have not been met. In
ether ingtance, actua experience shows that carriers have been unable to
overcome the nationaly-identified operational and economic impairments and
provide competitive dternatives that do not require access to unbundled switching

and UNE-P.
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If the Commission uses any less exacting sandard in gpplying the FCC triggers,

" 135 and consumers will be left

the results will not be “economicaly rationd
unprotected from the risks of ILEC pricing discrimination and other predatory
conduct.

The requirement that the exigting footprint of each self-provider (or wholesaer)
should subgtantialy overlap is consstent with the rules which the FCC adopted
governing the trigger analysis. Specificaly, Rule 51.319 (d)(iii)(A)(2) requires
that, in order to conclude that the sdf-provisoning trigger has been met, a sate

commission mugt firg find that three or more competing providers “each are

serving mass market customers in the particular market with the use of their own

locd switches” Similarly, in order to conclude that the third-party wholesaler
trigger is met, the state commission must find two or more unaffiliated
wholesders offering loca switching to competing providers “in that market”
using their own switches. 47 C.F.R. 8 51.319 (d)(iii)(A)(2) (emphasis added).
Nether rule sanctions afinding of nonimpairment under the trigger andysis when
adf-provider or wholesder is serving only a portion of the defined market.

DID THE FCC'SERRATA, WHICH AMENDED PARAGRAPH 499 AND
RELATED PROVISIONS, ALTER THE REQUIREMENT THAT SELF-
PROVIDERS SERVE MASSMARKET CONSUMERS THROUGHOUT THE

DESIGNATED GEOGRAPHIC AREA?

135 TRO, 1 78.
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A. No. Asdiscussed below in connection with gpplication of the trigger andyss, the
FCC's Errata clarified language that the incumbents had tried to stretch to the
absurd propogition that any qudifying self provider must be so large thet it is
effectively a*“second carrier of last resort”, i.e., large enough to serve each and
every customer within the geographic market.® In rectifying this perceived
ambiguity in the origind language, the FCC did not a al modify the requirement
that each qudifying sdlf- provider must actively serve mass market customersin
the designated geographic area.®” Nor did the Errata change the requirement that
third-party wholesalers must be operationaly ready and capable of meeting the
needs of al competing providers serving mass market customers within the
geographic market. Indeed, the ILECs themsdlves have argued €l sawhere that
“errata’ are used to correct ministerid errors, not to make substantive changesto

an order,*® emphasizing that the unexplained deletions made by the FCC's Errata

did not radically change the tandards a state commission should use when

applying atrigger.

136 The ILEC argument that the original language of the Triennial Review Order required each
self provider to have sufficient capacity to serve each and every customer inthe designated area
was raised in mandamus proceedings before the District of Columbia Court of Appeals. See,
e.g., Verizon Mandamus Pet. at 8, 23-24 (filed Aug. 28, 2003); Joint BOC Mandamus Pet. at
13, 20-21 (filed Aug. 28, 2003).

137 Under the full review of impairment, when evidence exists that a competitor is serving mass
market customers with its own switch, the FCC instructs the states to consider whether the
“entire market” could be served by this switch. Id. { 510.

138 See, e.g., Ex Parte Letter from Joseph Mulieri, Verizon, to Marlene Dortch, FCC (filed CC
Docket 94-157, July 21, 2003), found at
http://qullfoss2.fcc.gov/prod/ecfs/retrieve.cqi?native_or_pdf=pdf&id_document=6514286634.




Docket No. UT-033044

Direct Testimony of John F. Finnegan
Exhibit JFF-1T

December 22, 2003

Page 69 of 149

a A W N B

10

11

12

13

14

15

16

17

18

19

20

ISA REQUIREMENT THAT ALL THREE SELF-PROVIDERSBEACTIVELY
PROVIDING SERVICE THROUGHOUT THE GEOGRAPHIC MARKET USING
THEIR OWN SWITCHES CONSISTENT WITH THE TRIGGER ANALYSIS

ITSELF?

Yes. Asexplained below, the mere existence of competitors that provide their
own switching in only limited portions of a defined geographic area— or only to
limited numbers or types of customersin that area -- does not demondtrate that
customers throughout the whole defined area will have access to multiple switch
based competitors. Thus, it would be unreasonable — indeed irrationa — to find a
trigger ismet if the carriers being evauated do not provide service generdly to dl
types of customers, of al revenue leves, throughout the entire defined geographic
study area.

SHOULD THE COMMISSION USE METROPOLITAN STATISTICAL
AREAS (MSAS) TO EVALUATE IMPAIRMENT?

No, | do not believe that MSA boundaries are the best approach. Firs, the
purpose of this exerciseis to judge whether CLECs would be impaired without
access to unbundled loca switching to provide voice service (more
conventionally known as POTS) to “mass market” customers*® Thisisa
telecommunications- specific issue that should be structured to consider

tel ecommuni cations- Specific information.

139 1t isuseful to point out that the impairment analysis for Qwest’ s territory does not determine whether
local switching will be available. AsaRegional Bell Operating Company (RBOC), Qwest has accepted an
independent obligation outlined by the “social contract” of section 271's competitive checklist to offer
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MSA boundaries do not consider any of the following important criteriardating
to imparment:

Qwest’ s network configuration;
LATA boundaries,

NXX code assgnment;

Retall pricing;

Qwest’s costs,

CLEC costs,

Switch locations,

Ported number volumes; or
UNE costs.

L T T S S T

That fact done suggests that the area ultimately chosen by the Commission
should be easily defined by its telecommunications components, rather than
census or political boundaries. Moreover, as noted below, not al wire centers
map to MSA boundaries.

ARE LATASREASONABLE PROXIESFOR MSAsIN ANY EVENT?
Yes. LATAswerefirg drawn to identify distinct local markets, with one of the
guidelines being that no LATA should include more than one MSA. 4% LATA

boundaries conform to wire center boundaries, so it is not necessary to address

unbundled local switching (at least as so long as it desires to offer long distance servicesinitsterritory) at
rates that are “just and reasonable and nondiscriminatory” and which provide entrants “meaningful access”
(TRO 11603). Thus, the pricing issue raised by this obligation is key to the notion of impairment. Itis
useful, however, for the Commission to understand that itsimpai rment analysis will not change Qwest’s
continuing obligation to offer unbundled local switching under section 271.

140 y.s. v. American Tel. & Tel. Co., et al., 552 F.Supp. 131 (D.D.C. 1982), at p. 229

("’ Exchange area,’” or ‘exchange’ [the two terms initially used to describe Local Access and
Transport Areas] means a geographic area established by a BOC in accordance with the
following criteria: ...3. no such area which includes part or all of one standard metropolitan
statistical area...shall include a substantial part of any other standard metropolitan statistical
area..., unlessthe Court shall otherwise allow....”) See also generallyU.S. v. Western Electric
Co., and AT&T, 569 F.Supp. 990 (D.D.C. 1983), at 993-1002.
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wire centers that straddle MSA boundaries. Moreover, LATAS havethe
advantage of including al of Qwest’s wire centers, while MSA boundaries may
not. Inthisregard, an MSA-agpproach automatically creates a“resdua market”
comprised of dl those exchangesthat are not part of aMSA. This “forgotten
market” must comply with the FCC' s requirement that no areabe so smal “...that
a competitor serving that market one would not be able to take advantage of
avallable scale and scope economies from serving awider market.” 14!

Because MSAs were established without any consideration of wire center
boundaries, attempting to map wire centers into the MSA framework produces
overlaps and gapswith LATA boundaries. Asaresult, LATA boundaries may
well provide asimpler approach, by diminating the need to assgn or exclude
peripherd wire centers, aswell asincluding more rura wire centers as part of the
broader mass market.

CAN YOU SUMMARIZE THISPORTION OF YOUR TESTIMONY?
The centrd purpose hereisto identify “imparment evaluaion zones’ within
which to conduct a further andysis of the impairments to mass market
competition solved by unbundled loca switching. As explained above, the
halmark of UNE-Pisits geographicaly broad reach, which makesit the only

entry drategy with a pattern of activity that matches the mass market. But

whatever geographic area the Commission ultimately settles on for itsimparment

141 TRO {1 495.
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andyss, it should not lose sght of the most important fact: only UNE-P works at

a scale and scope that is necessary to support mass market competition throughout

Washington.

V. ESTABLISHING THE CROSSOVER POINT BETWEEN THE
MASSMARKET AND THE ENTERPRISE MARKET.

A. SUMMARY

WHAT ISTHE CROSSOVER POINT THAT YOU RECOMMEND THIS
COMMISSION ADOPT?
| recommend that the commission adopt a cross over point of 12 lines.
HOW DID YOU ARRIVE AT THISCONCLUSION?
| arrived at this conclusion by determining where it made economic sense for a
CLEC to serve amulti-line plain old POTS customer using a DS1 based service
rather than usng UNE-P. In performing the andyssto arrive at that conclusion, |
identified dl of the cogs that are incurred when serving amulti-line POTS
customer with a DS1 based service and divided that total cost by the cost of a
sngle UNE-Pline. Theresult of that caculation rounded up to the next whole
number isthe cross over point.

B. INTRODUCTION
PLEASE IDENTIFY THE FUNDAMENTAL CROSSOVER POINT ISSUE

THE FCC ASKED STATE COMMISSIONSTO ADDRESS.
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The fundamentd issue the FCC tasked the state commissions with addressing was
how should the “mass market” be distinguished from the “enterprise market?’ 142
The FCC identified the cross over issue in the section of the TRO that is
concerned with defining the market.***

DID THE FCC SUGGEST UNITSTHAT COULD BE USED IN
DISTINGUISHING THE MASSAND ENTERPRISE MARKETS?

Yes, it did. The FCC suggested that the number of DO lines a customer uses a a
particular location would be an appropriate unit for the cross over anayss.
Specificdly, the FCC dated, “as part of the economic and operational andyss
discussed below, a state must determine the appropriate cut-off for multi-line DO
customers as part of its more granular review.”'** The FCC asked the state
commissions to identify the number of DS lines needed at a particular customer
location before the customer crosses over from the mass market to the enterprise
market.

WHAT ARE THE CHARACTERISTICSOF MASSMARKET
CUSTOMERS?

The mass market customer baseis: (a) primarily interested in basic voice POTS

service'®; (b) widely geographically dispersed™“?; and (c) unaccustomed to

142
143
144
145
146

TRO 1 497.

Id.,

19 495 — 497.

Id. 1 497.

Id.

Id. 1 205.
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complex or disruptive provisioning schemes !4’ The TRO recognizes each of
these characterigtics when it distinguishes mass market from enterprise customers.
For purposes of the switching impairment andysis, the FCC stated “mass market
customers are analog voice customers that purchase only alimited number of
POTS lines, and can only be economically served viaDS0 lines”**® Mass market
customers are not located exclusvely in concentrated geographic locations such
as centrd business didtricts; rather resdentid and small business cusomers are

located across dl urban, suburban, and rurd locations. These customers expect

that using their telephone services, as well as changing service providers, should

10

11

12

13

14

15

16

17

18

not be a complicated transaction. Asthe FCC described it, “mass market
customers demand reliable, easy-to-operate service and trouble-free
ingtallation.”*4

HOW DOESAN ENTERPRISE CUSTOMER DIFFER FROM A MASS
MARKET CUSTOMER?

Enterprise customers demand aleve of service and capacity — particularly for
data services — quite different than for the mass market cusomer. Asthe FCC put
it, “DS1 enterprise customers are characterized by relaively intense, often data

centric, demand for telecommunications services sufficient to judify service via

1471d, n. 716.

148 TRO 1 497. See also {127 (“Mass market customers consist of residential customers and
very small business customers. Mass market customerstypically purchase ordinary switched
voice service (Plain Old Telephone Service or POTS) and a few vertical features.”

19 TRO 1 467.
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high- capacity loops a the DS1 capacity and above.”**° Enterprise customers dso
require more sophisticated sales, marketing and technica support than mass
market customers. Loca exchange carriers can generaly acquire POTS
customers through inbound or outbound telemarketing cdls, direct mail or smilar
amplified marketing techniques. In contrast, convincing a customer served by
anaog mass market loops to upgrade to “enterprise” status using digitd DS1-
based service in order to change service providers generdly requires sdles
personne to visit the customer on one or more occasions. As explained below,
such an upgrade requires that changes be made to the customer’s CPE at its
premises. Asaresult, CLECs may aso need to have Systems Consultants visit
with the customer. Consequently, it requires consderably more sales and
marketing expense to acquire an enterprise customer then it does a mass market
customer. In addition, after the CLEC sdes personnd vists with the customer,

not every customer will decide to take service with that CLEC. In that event, the
sdes and marketing cogts are expended by the CLEC without any accompanying
revenue.

HOW MUCH MORE COSTLY ISIT TO MARKET TO AN ENTERPRISE

CUSTOMER THAN TO A MASSMARKET CUSTOMER?

150 TRO § 451.
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A. Industry andysts have estimated that the cost to acquire amass market customer
is$125.5°! | etimate that, because of the additiona activities and expertise
required, the costs to acquire an enterprise customer are Six times higher than the
costs to acquire amass market customer. For the purposes of thisanalysis, | used
amarketing cost differential of $625.1%2

Q. DOESTHE ORDER RECOGNIZE THE DISTINCTION BETWEEN THE
MASSAND ENTERPRISE MARKETSIN THE DSO/DS1 CROSS OVER
ANALYSISTO BE PERFORMED BY STATE COMMISSIONS?

A. Yes. The Order provides that a customer served by mass market loopsisto be
consdered part of the enterprise market when “it is economicaly feasble for a
compstitive carrier to provide voice service with its own switch usng aDS1 or
above loop. We determine that thisincludes al customersthat are served by the
competing carrier using a DSL1 or above loop and dl customers meseting the DSO
cutoff described in paragraph 497.” %3 In describing the cross over point, the FCC
dated that it “may be the point where it makes economic sense for amulti-line

»n154

customer to be served viaa DSL loop.

Q. WHAT ISTHE “CUT-OFF FOR MULTI-LINE DSO CUSTOMERS?" 1*°

151 see Banc of America Securities, Research Brief Wireline Telecommunications, AT& T
Corporation A Case for Consumer Services, April 30, 2003, p. 20.

152 Cost to market to an enterprise customer ($750) — Costs to market to a mass market
customer ($125) = $625.

133 TRO 1421, n.1296.

154 TRO 1 497.
155 |d.
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A. Thisisthe point a which ILECs are rdieved of ther obligation to provide
unbundled locd switching to an individua customer location.**® The purpose of
the cross over isto establish a governmentally drawn upper boundary to the mass
market — in effect, subdtituting the Commission’s judgment of how a customer
should be served (viaaDS-1), for the customer’s judgment of how it has
chosen to be served (multiple POTSines). In that respect, the concept of a
governmentally determined crossover point is out of touch with redity. The
redity isthat there should be no governmentally determined crossover point and it
should be up to the customer to decide when he/she will be served with multiple
POTS ines or through a DS1 based service.
Q. WHAT ISTHE PRACTICAL IMPLICATION OF THE CROSS OVER?
Indl but the most limited Stuations, an ILEC’s unbundled locd switching
network eement is only used as part of aplatform with dl of the other unbundled
network elements known as UNE-P. Theissuewill decidelinelevd a which a
CLEC can and cannot serve customers using UNE-P.
Q. DID THE FCC COME TO ANY PREVIOUS CONCLUSIONSON
DISTINGUISHING THE MASSFROM THE ENTERPRISE MARKET?

A. Yes, it did. The FCC previoudy found that if acustomer had four or more lines a

asgngle customer location in dendty zone 1 in one of the top 50 Metropolitan

156 1t should be noted that if the Commission finds no impairment with respect to unbundled
local switching, a Bell Operating Company would still have to provide access to that element
(TRO 1 653); however, it would not have to provide switching at the rates, terms and conditions
mandated by section 252 of the Act (TRO 1 656).
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Statistical Area (“MSAS’) and the ILEC had provided non+discriminatory, cost-
based access to the enhanced extended link (“EEL”), then the ILEC had no
obligation to provide unbundled loca switching.X®” However, that concdlusion did
not gpply in other than the top 50 MSAs or in dendty zones other than zone 1 in
the top 50 MSAs. Thisfinding has become known as the “three line limit” or the
“switching carve-out.”
Q. WHAT FACTSDID THE FCC RELY ONIN SETTING THE “THREE
LINELIMIT”?
A. Frankly, the evidence the FCC rdied upon in reeching its three line limit was
minimal. It appears that the FCC based much of its finding on the presence of
CLEC locd switchesin dengty zone 1 in the top 50 MSAs. Specificdly, the FCC
concluded, “ exempting incumbent LECs from unbundling loca circuit switching
in certain circumstances in the top 50 MSAs is reasonable because nearly al of
the top 50 MSAs contain a significant number of competitive switches” %8
However, the FCC did not provide any meaningful explanation as to how that
finding trandated into athree line (or any specific line) limit. Indeed, in his
Separate Statement, Commissioner Harold Furchtgott- Roth pointed out the

absence of evidence supporting athree line limit when he stated:

157 Before the Federal Communications Commission, Inthe Matter of Implementation of the

Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98,
Third Report and Order and Fourth Further Notice of Proposed Rulemaking (“UNE Remand

Order”), Decision FCC 99-238, Released November 5, 1999, 1 278.

138 14, 1 281.
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We have before us no clear evidence that there are material,
switching-related differencesin the cost of serving customerswith
different numbers of lines. Certainly, there is no basis whatsoever
for concluding there are material differencesin the cost of
providing switching to customers with three lines, rather than
four.....From atechnologica and economic perspective, thereis no
difference between a carrier that serves four one-line customers
and acarier that serves one four-line cusomer. Thereis
consequently no reason to discriminate between the two carriers by
giving thefirg accessto locd circuit switching, but denying such
access to the second. 1°°

Q. DOESMERE EVIDENCE OF THE EXISTENCE OF COMPETITIVE
SWITCHES SUPPORT A THREE LINE LIMIT?

A. No. Inconsdering the evidence regarding the number of competitive switchesin
zone 1 inthe top 50 MSAs, the FCC failed to consder what type of customers
were being served by the switches. What the FCC did not appreciate at the time
of the UNE Remand Order — and what it does gppreciate now, is that competitive
switches are used to serve large business enterprise customers. Thus, asthe FCC
found in the TRO:

Wefind that the extent of competitive LEC circuit switch
deployment varies tremendoudy in the enterprise and mass
markets. In particular, we find that the record demondtrates
ggnificant nationwide deployment of switches by competitive
providersto serve the enterprise market, but extremely limited

deployment of competitive LEC circuit switches to serve the mass
market. 1%

159 Separate Statement of Commissioner Harold Furchtgott-Roth, Concurring in Part and
Dissenting in Part, Re: Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, Third Report and Order and Fourth Further Notice of
Proposed Rulemaking, CC Docket 96-98, FCC 99-238, pp. 2-3.

160 TRQ, 7 435.
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Q. HOW SHOULD THISCOMMISSION DEVELOP THE CROSSOVER
POINT?
A. | recommend that the andys's be based on the economic and operationd factors
that a CLEC musgt face in deciding whether to serve a customer usng multiple
UNE-Plinesor linesthat are aggregated onto one or more DS1 services. This
analyss compares the total costs to provison DSL1 services at a cusomer’s
location to the costs needed to serve that same customer via UNE-P.

The costs to provison DSL1 service a alocation are characterized by substantid,

upfront marketing, nonrecurring and investment costs and monthly recurring
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coss that are generdly not dependent upon the number of lines served at the
customer’slocation. That is because it generdly costs a CLEC roughly the same

to serve acustomer with a DS1 based service whether the customer has oneline

or twenty-four lines'®! In contrast, aCLEC's costs to order and provision UNE-P
sarvice indude virtudly no investment or upfront non-recurring costs. The

CLEC’ s monthly recurring costs are directly related to the number of loops

served at alocation.*®? For example, if the ILEC'srate for aUNE-P serviceis
$20 per line per month, then the total monthly cost to serve a customer with five

linesis $100.

161 A DS1 loop can serve up to 24 voice grade equivalents.

162 A CLEC that provides a customer with service using UNE-P will certainly incur some non-
recurring expenses for activities such as creating an internal order once the customer has agreed
to subscribe to the CLEC’ s service and submitting an order to the ILEC. However, those
expenses would also occur if the CLEC served the customer using a DS1 based service. To
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To arive at the recommended cross over point, | calculate the total monthly cost
to sl, ingtal and maintain a DSL based service at a customer’ s location and then
| divided that result by the monthly UNE-P costs of serving that same customer.
Thisresult (rounded to the next higher whole number) yields the number of UNE-
P lines at which the CLEC should be economically indifferent between using
UNE-P or DSL1 linesto serve that location. My analysis aso generdly compares
and contrasts the operationa issues associated with usng UNE-P and DS1
services.

Q. HOW DOESYOUR ANALYSISACCOUNT FOR THE DIFFERENT UNE
RATE ZONESIN THISSTATE?

A. The costs for aDS1 capable loop and UNE-P can vary subgtantidly by rate zone.
Thus, there could conceivably be a different cross over point for each rate zone.
However, for the sake of amplicity and administrative efficiency, | recommend a
cross over point based upon aweighted average of the cross over points for the

individua zones. The weighting is based on the percentage of unbundled loops

that are found in each zone.*%3

simplify the analysis, CLEC costs to order either UNE-P or DS1 loops are excluded from the
analysis.

163 Since the analysis determines rate zone specific cross over points, the Commission can
alternatively useit to establish cross over pointsfor each rate zone. The analysis can also be
used to develop weighted average cross over pointsfor if the Commission defines geographic
market areas that include more than one rate zone.
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Q. DOESA CLECTYPICALLY CHOOSE BETWEEN SERVING A MULTI-
LINE POTSCUSTOMER BY USING UNE-P OR A DS1 BASED
SERVICE?
A. Yes, it does. If amulti-line customer is dready being provided a DS1 based
service by its current provider, a CLEC that wishesto win that customer will very
likely have no choice but to offer aDS1 based service. Once acustomer has
invested in akey system'®* or asmdl PBX, it is very unlikely that the customer
will want to abandon that investment, invest in new andog CPE and teke a
technologically backward step to a UNE-P service. In addition, for customers that
are being served vialLEC or CLEC provided CPE and a DS1 based service, it is
likey that the customer has aready concluded that the cross over point has been
surpassed. Therefore, for such customers, UNE-Pis not aredigtic option.
In contrast, multi-line POTS customers potentidly offer CLECs a choice of
whether to continue to serve the customer with multiple POTSlines (i.e., UNE-P)

or aDS1 based sarvice.

C. UNE-P AND DS1 NETWORK ARCHITECTURES

Q. DO THE RELATIVE NETWORK ARCHITECTURES OF UNE-P AND

DS1 SERVICE AFFECT THE COSTSUSED IN THE ANALYSIS?

164 K ey systems or key telephone systems are systems in which the telephones have multiple
buttonsrequiring the used to directly select central office phonelines and intercom lines. Key
systems generally and traditionally find most appropriate application in relatively small
business environments, typically in the range of 50 telephones and require relatively
unsophisticated functionality and feature content.



Docket No. UT-033044
Direct Testimony of John F. Finnegan
Exhibit JFF-1T
December 22, 2003
Page 83 of 149
A. Yes. To understand the analys's, one must first understand the UNE-P and DS1
network architectures.
Q. PLEASE DESCRIBE THE NETWORK ARCHITECTURE FOR UNE-P.
The network architecture for UNE-P is the same smple, POTS architecture that
ILECs useto provide retail serviceto their own end users. To obtain service, a
customer with one or more telephone lines merely plugs its andog tel ephone sets
intowall jacks. Each jack will be associated with one or two of the customer’s

telephone numbers!®® Thewall jacks are connected to the customer’ sinside

telephone wire. Theingde wire for a premises terminates at the customer’s
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Network Interface Device (“NID”). For aresdentia customer, the NID is
generdly located on the side of the customer’s house. For smdl business
customers, the NID can be located on the Side of the customer’ s building or inside
the customer’ s building in some type of equipment closet. For each POTSline a
acustomer’s location, an ILEC twisted copper loop is connected to the NID. The
copper loop provides the eectrica current necessary to ring the customer’s
telephone when an incoming cal is received and to provide did tone when the
customer attempts to make acall.*®® Becausedl of the electrica current required

to make and receive telephone calsis provided over the copper loop, a

165 A telephone jack can be wired to support two different telephone lines with two different
telephone numbers. Thispermitsacustomer to use both telephone lines with asingle, two-line,
analog telephone set.

166 | the customer’s cooper loop is connected directly to the circuit switch, the switch will

provide theringing current and dial tone. If the customer’sloop has multiplexing equipmentin
the loop, the multiplexing equipment provides the ringing current and dial tone.
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customer’ s telephone service will operate even when the customer has
experienced an electrica power outage.

Thus, in its smplest form, with a POTS architecture, each telephone line hasits
own separate connection from the customer’ s premisesto the loca circuit switch
serving that customer. For example, a customer with eight POTS lineswill have
eight separate loop connections to the locd circuit switch serving those lines.
DOESA UNE-PARCHITECTURE REQUIRE THE CLEC TO MAKE
ANY INVESTMENT IN CPE OR NETWORK EQUIPMENT?

Generdly speaking, a CLEC does not have to make any network or CPE
investments to serve a customer using UNE-P. A CLEC may, however, invest in
its own equipment to provide voice mail service or to provide its own operator or
directory assstance services. For the purposes of thisandysis, no CLEC

investment is assumed when the CLEC serves a customer usng UNE-P.

WHAT NON-RECURRING UNE-P COSTSARE CONSIDERED IN THE

ANALYSIS?

The andysis assumes a customer with POTS service from the ILEC would be
migrated to CLEC UNE-P sarvice. In Washington the UNE-P migration
recurring charge is $0.27 - for thefirgt line and $0.14 for each additiond line on

an order.*®” Because the non-recurring costsincurred by the ILEC to migrate a

167 Qwest Washington SGAT, Exhibit A, Section 9.23.2.1, November 14, 2003.
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customer from retail to UNE-P are o low, | did not include them in the andlysis.
There are no other non-recurring UNE-P codts that | consdered in the andysis.
WHAT ARE THE MONTHLY RECURRING UNE-P COSTSTHAT ARE
CONSIDERED IN THE ANALYSIS?
For the purpose of this andlys's, the following Washington UNE-P monthly

recurring costs were used:

Rate Zone Monthly UNE-P Rate
1 $10.09
2 $15.03
3 $16.44
4 $17.99
5 $22.74

The UNE-P rate is comprised of the rate zone specific unbundled andog
loop cost, the monthly recurring switch port charge, and any applicable usage
sengtive cods (e.g. switching, shared transport, Sgnaling, databases, and Dally
Usage File). 18
PLEASE DESCRIBE THE NETWORK ARCHITECTURE FOR THE DS1
SERVICE.

With aDS1 service, instead of maintaining a separate connection (anaog |oop)
from the customer’ s premises to the loca circuit switch for each telephone line,

specid equipment at the customer’ s premisesis used to aggregate the multiple

telephone lines onto a single connection (a DS1-capable loop) from the

168 The usage sensitive charges assumed 1,668 minutes of combined originating and terminating
local and toll calling.
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customer’s premises to the switch. Aswith the POTS architecture, with aDS1
architecture a cusomer with one or more telephone lines can plug andog
telephone sets into wall jacks that are connected to the customer’ s inside wire and
thet ingde wire will terminate a aNID.

In order to aggregate multiple, andog lines onto a common DS1 loop, the Sgnds
from dl of the cusomer’s andog lines must be converted into digitd sgndsand
then multiplexed. The equipment that must be indtalled at a customer’s premises
to convert the multiple analog lines onto asingle digitd DS1 loop is cdled

channd bank equipment. If acustomer does not aready have such equipment
(and consdering the circumstances being reviewed, there is no reason to assume
that it will), then the CLEC must provide it, because the customer would not be
willing to incur such costs Smply because regulatory rules require that it be

moved from “mass market” to “enterprise’” status.

With digital DSL1 services, unlike andog POTS sarvice, the eectric current
necessary to ring the customer’ s telephones and provide dial tone cannot be
provided through the digital DS1 loop. Instead, they are provided by the CLEC
channd bank equipment at the customer’s premises. The channel bank equipment
istypicdly ingdled ingde a customer’ s premises, either on awal or on the floor.

Although there are varying numbers of lines that may terminate on asingle card,
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the channdl bank unit will typicaly have a 24-line capacity.*®® Examples of
frequently used channel bank units are Premisys SlimLine Channd Bank and the
Adtran Total Access 750 units.

To power the CLEC's channd bank equipment at the customer’s premises, the
equipment must be plugged into the customer’s commercid AC power. The
channd bank unit typicaly has the ability to convert the customer supplied AC
power to the DC power needed to run the customer’s CPE. And, as noted above,
however, the DS1 loop architecture does not alow the eectrical current needed
for ringing and did tone to be provided from the carrier’ s switch.  Thus, in order
to provide the customer with continuous service during power interruptions, the
CLEC must dso provide DC battery back up. To do so, a separate power unit is
required to manage the battery string to assure the batteries are fully charged and
can be accessed in the event of a power fallure.  For the purpose of this andyss,
an Adtran Tota Access 750 Channel Bank with 24 andog line ports, an Adtran
AC/DC Power Supply and Battery Charger and an Adtran Battery Backup System
(Wall mount) is employed.X"® The backup battery system will provide power
during an interruption of commercia power for the channel bank for up to eight
hours. Theligt price of the Adtran channd bank equipment, AC/DC power

supply and battery charger and backup battery system is $3,161. | assumed a

189 This 24-line limit is a natural result in that the capacity of a DS1 loop is 24 voice grade
channels.

170 Technical descriptions of the Adtran Total Access 750 and the associated AC/DC Power
Supply and Battery Charger and Battery Backup System is provided in Exhibit JFF-3 to this
testimony.
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discount of 30 percent off of thelist price of the Adtran CPE to account for
discounts that efficient CLECswould likely obtain from the supplier of the
channd bank equipment. The net CPE cogt that | used for the andysis was
$2,212.70.
In sum, regardless of the variety of names gpplied to the CPE provided by
telecom equipment suppliers, the fundamental set of functiondities that must be
provided to support DSL service are channel banks, power management and
battery backup.
Q. WHAT MUST THE CLEC DO TO INSTALL THE CHANNEL BANK AND
BATTERY BACKUP EQUIPMENT?
A. Toingdl the equipment, a CLEC must have atechnician travel to the customer’s
premises. To connect the ingde copper wires from the individua telephone lines
to the channel bank equipment, the CLEC must ether provide awired connection
from the NID to the channd bank equipment or disconnect the insde wires from
the NID and reconnect them to the channel bank. For the purpose of thisandysis

aCLEC ingdlation cost of $128 was used. This cost assumed two hours for the

installation of the equipment at arate of $64.00 per hour.*"

11 As a proxy for the CLEC technician labor rate for installing the CPE, | used the
Miscellaneous Equipment Installation Charge of $64.00 from the Qwest Washington SGAT,
Exhibit A, Section 9.20.17, November 14, 2003.
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WOULD THE INSTALLATION BE THEONLY TIME THAT A CLEC
TECHNICIAN WOULD NEED TO SERVICE THE CHANNEL BANK
AND BATTERY BACKUP EQUIPMENT?

No, a CLEC technician would dso have to visit the customer’s premises to
service the equipment in the event that the equipment needed repair, or in the
event that the customer discontinues service atogether or switchesits service to
another provider.

HOW OFTEN ISTHE EQUIPMENT THE CLEC INSTALLSAT THE
CUSTOMER’'SPREMISESIN NEED OF REPAIR?

It is quite difficult to pinpoint an exact fallure frequency. However, for the
purpaoses of this exercise | would suggest that one vist by a CLEC technician to
service the CLEC equipment every three years would be a reasonable projection.
Some customers may requiire service sooner or later than once every three years.
For the purpose of thisanalys's, | assumed the cogts of 1/3 of arepair visit during
the period that the CLEC serves the customer. | would aso estimate asingle vist
would require one hour for the repair. For the purpose of thisamdlysis| used an

average maintenance cost per year of $21.33.172

172113 of avisit * 1.00 hour per visit * $64.00 per hour.
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DOESYOUR ANALYSISINCLUDE A COST FOR EQUIPMENT
REMOVAL IN THE EVENT THAT THE CUSTOMER DISCONNECTS
ITSSERVICE WITH THE CLEC?

Yes, it does. If the customer stops obtaining service fromthe CLEC, the CLEC
would have to send a technician to the customer’ s premises to disconnect and
remove the CPE. For the purpose of the andlysis, | estimated $64.00 in
equipment remova codts. | estimate that the remova of the CLEC' s equipment
from the customer’ s premises would take one hour at arate of $64.00. To
account for the fact that the equipment removal costs will take place in the future,

| calculated the net present vaue (“NPV”) of the $64.00 expenditure assuming the
cugomer will find adifferent provider of DS1 service in two years. The (“NPV”)
of a$64.00 expenditure made two years into the future is $51.36.173

HOW WOULD THE CONNECTION FROM THE CPE TO THE CLEC’S
SWITCH BE MADE?

The connection from the channel bank to the CLEC' s collocation is provided by a
4-wire DS1-capable loop that terminatesin the ILEC centrd office on aDSX-1
pand or itsequivaent. The DSL1 loop provides the connection between the CPE
and the ILEC’s centrd office. Assuming that the ILEC had DSL capable loops

available at the customer’ slocation, the ILEC could ingtdl the DS1 loop in

17 Eor the net present value calculation, | used a cost of capital of 11.63 percent. Thisfigure
was determined by adding 2 percent to the approved cost of capital for Qwest in this state (9.63
percent.) | added a 2% premium to the ILEC cost of capital to account for the additional risk
lenders face in loaning money to a CLEC industry that is replete with bankrupt CLECSs.
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The ILEC ingdlation would involve performing crass connections between the
DSX-1 pand and the CLEC' s collocation. For the purpose of thisandyss, the
non-recurring and recurring cogts for a DS1 capable loop and the nontrecurring
cost for aDS1 interconnection tie pair were used. To accommodate amigration
with aslittle disruption to the customer as possible and to ensure that the newly
installed DS1 loop operates properly, the non-recurring costs assumed for the DS1
capable loop are based upon a coordinated conversion with cooperative testing.

In Washington, the non-recurring costs for coordinated ingtalation with
cooperdtive testing of a DS1 unbundled loop is $332.34."* The recurring cost of
an interconnection tie pair for aDS1 unbundied loop is $1.29.17 If, at some point
in the future, the customer were to leave the CLEC to obtain service from another
provider, the CLEC would incur a disconnection charge for the DS1 unbundled
loop of $27.99.1® To account for the fact that the disconnection charge will take
placein the future, | caculated the net present value (“NPV”) of the $27.99
expenditure assuming the cusomer will find a different provider of DS1 service
intwo years. The (“NPV”) of a$27.99 expenditure made two yearsinto the

futureis $22.46.

17 Qwest Washington SGAT, Exhibit A, Section 9.2.5.3.2.3, November 14, 2003.
15 |d, Section 9.1.
176 1d, Section 9.2.5.1.1.4.
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Q. PLEASE DESCRIBE THE EQUIPMENT A CLEC USESINITS
COLLOCATION TO RECEIVE THE DS1 LOOP.
A. A multiplexer is required in the CLEC collocation in order to consolidate
individual DS1 loops onto a higher capacity DS3 trangport facility connecting the
collocation to the CLEC switching node. The Edgelink100 from Telco Systems
isaproduct that is frequently used to multiplex DSL circuits onto a DS3 circuit.!”’
For the purposes of thisanaysis, | use a cost of $3,600 for the Edgelink 100
multiplexer. Assuming that twenty-eight DSL circuits are being multiplexed by
the multiplexersin the CLEC's collocation, asingle DSL loop would be
responsible for 1/28 of the $3,600 cost of each multiplexer, or $128.57.17
Q. HOW DOESTHE MULTIPLEXED DS3 CIRCUIT REACH THE CLEC'’S
LOCAL SWITCH?
A. The DS3 circuit would be backhauled from the CLEC' s collocetion in the ILEC
central office to the CLEC' slocd switch location. As previoudy discussed, at the
CLEC sswitch location, the DS3 circuit must be demultiplexed back to individua
DS1 circuits. Theindividua DS1 circuits are terminated at the CLEC' s switch
into a DS1 switch port. The DS switch port is necessary whether the DS1 is

carying one line of a customer’ s voice traffic or the maximum of 24 lines of a

customer’ s voice traffic. For the purposes of thisandyss, | used amonthly

17 A technical description of the Telco Systems EdgeLink 100 is provided in Exhibit JFF-4 to
this testimony.

178 The per DS1 loop investment assumed for this analysis was calculated as follows: 1
multiplexer * 1/28 * 3,600 = $128.57.



Docket No. UT-033044
Direct Testimony of John F. Finnegan
Exhibit JFF-1T
December 22, 2003
Page 93 of 149
recurring cost of $13.87 to backhaul the customer’s DS1 service on the transport
DS3.1"° For the multiplexing a the CLEC's switching location, CLEC DS1
switching costs and the transport between the CLEC switch serving the customer
and other switches, | used amonthly recurring cost of $40.60.8° A diagram of
the DSL based architecture can be found in Exhibit JFF-5.

D. OPERATIONAL ISSUES

Q. DOESTHE MIGRATION OF A CUSTOMER'SSERVICE TO A DS1
BASED SERVICE INVOLVE A HOT CUT AND A LOSSOF SERVICE BY

THE CUSTOMER?
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Yes, it does. For customers with existing POTS service, the process of the CLEC
connecting the customer’ s indde wire to the channd bank will require some

period of time when the customer istotaly out of service and unable to make or
recelve incoming telephone cdls. In addition, even after the CLEC technician has
completed the process of ingdling the channel bank and other equipment, the
customer will be unable to receive telephone cals until the customer’ s telephone
numbers have been ported by the CLEC. Theinterva between when the CLEC
technician garts the conversion until the CLEC ports the customer’ s telephone

numbers can be over an hour.

17 The backhaul cost conservatively assumes the distance between the collocation and the
CLEC’s switch node is 3 miles and the backhaul is provided via ILEC special access.
180 The $40.60 cost assumed 12 lines were being served at the customer’s | ocation. That cost

includes the transmission equipment, the switch investment and transport facilities. For an
discussion of these costs, please see the Direct Testimony of Michael R. Baranowski.
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Much attention has been given latdy to the hot cut process for individud

customer analog loops. In that process, the movement of the wiresis done by the
ILEC inthe ILEC centrd office. With aDS1 based service, ahot cut with the
accompanying loss of serviceis gill necessary; the differenceisthat it is
performed by the CLEC & the customer’s premises instead of the ILEC at the
ILEC centrd office,

The TRO may have created the mistaken impression that hot cuts are unnecessary
for customers served viaa DS1 based service when it stated, “if a customer has
enough linesto judtify the expense of purchasing multiplexing equipment and a
high-capacity line, it makes sense to aggregate the customer’sloops a the
customer’ s premises, which avoids the need for hot cuts at the incumbent LEC's
central office” %! Whileit istruethat hot cuts a theincumbent LEC's central
office would be avoided, it isaso true that since wires &t the customer’ s location
must be disconnected and reconnected, a hot cut at the customer’ s premises would
be required.

DOESTHE MIGRATION OF A CUSTOMER’'SSERVICE TO A DS1
BASED SERVICE ALSO REQUIRE THE PORTING OF THE
CUSTOMER’'STELEPHONE NUMBERS?

Yes, it does. Virtudly al customers— and certainly al business customers --

want to retain their existing telephone numbersiif they change their locad sarvice

181 TRO, n. 1544.
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provider. Thus, acustomer served by aDS1 loop must gill have its numbers
ported. The steps needed to port a customer’ s telephone number when the CLEC
uses a DS1 based sarvice are the same as if the CLEC migrated multiple anaog

| 00p3182

ARE THERE ANY REASONSWHY A CUSTOMER USING MULTIPLE
POTSLINESWOULD NOT BE INTERESTED IN A DS1 BASED
SERVICE?

Yes, there are severd. Fird, the customer must set asde insgde and protected
floor or wall space to accommodate the CLEC' s channel bank, power
management and backup battery equipment. With a POTS service such as UNE-
P (and even UNE-L), thereis no need to ingtdl and maintain any CLEC
equipment at the customer’s premises. Thus it islikely that some customers will
be unable or unwilling to set aside the protected space needed to accommodate
the required CLEC equipment. This, in turn, inherently limits the number of
customers that a CLEC could serve with a DS1 based service. At aminimum, it
takes additional saes and related support resources to convince a customer to
alow the CLEC to make the necessary changes at its premises.

Second, even if the customer were willing to devote protected space to house the

equipment needed to support a DS1 based service, it must aso be subjected to a

182 Therefore, the ILEC must still established the ten digit trigger for the ported numbers before
the port, and the CLEC must still send the message to port the customer’ stelephone numbersto
the Number Portability Administration Center (“NPAC") as soon as possible after the
customer’ s inside wire has been connected to the channel bank.
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premises vigt by the CLEC technician and cope with a service outage. These
inconveniences will aso limit the number of customersthat are willing to change
from multiple ILEC-provided POTS lines to a CLEC-provided DS1 service. And
again, convincing the customer to subject itsdlf to these inconveniences requires
considerably more sales support than a UNE-P order, which does not (or at least
should not) require the customer to suffer any inconveniences a dl.

E. THE COST ANALYSS
WHAT TYPESOF COSTSARE GENERALLY CONSIDERED IN THE
ANALYSIS?
Generdly speaking, the anadlys's consdered three types of costs. These include:
1) investment in customer premises equipment (* CPE”) and network equipment,
2) nontrecurring costs and 3) monthly recurring expenses.
HOW WERE THE CPE AND NETWORK INVESTMENT COSTS
CONSIDERED?
The investment costs were converted to an amortized monthly cost using the PMT
function in Microsoft Excdl. The costs were amortized based on a CLEC cost of

capita of 11.63 percent.'83

For the CPE, | used an economic life of ten yearsin
the amortization caculaion. As previoudy discussed, the switching investment
and the costs of the transport necessary to carry callsto and from the DS1

customer was converted to a monthly recurring cost.

183 See note 173.
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Q. HOW WERE THE NON-RECURRING COSTS CONSIDERED?
The non-recurring costs were converted to an amortized monthly cost again using
the PMT function in Microsoft Excdl. The non-recurring costs were amortized
over atwo-year period. | estimated that the expected time a CLEC would be
serving an average customer would be two years 184
Q. HOW WERE THE MONTHLY RECURRING EXPENSES
CONSIDERED?
A. The monthly recurring expenses were used in the andys's without adjustment.
Q. HOW DID YOU ARRIVE AT THE TOTAL MONTHLY COST FOR THE
DS1 BASED SERVICE?
A. The analyss separately calculated the DSL cods for each rate zone. In caculating
the DSL codts, | first added the: 1) amortized monthly CPE investment, 2)
amortized monthly network equipment investment, 3) amortized monthly non
recurring costs and 4) monthly recurring expenses. Then, | divided that tota by
the rate zone specific monthly recurring costs for UNE-P. Thisisthe cross over
point because it represents the number of UNE-P lines that would create costs
equal to the monthly cogts to provide acustomer aDS1 service. After caculating

the cross over point for each rate zone, | next calculated a statewide weighted

average cross over point. The weighted average cross over point was based upon

184 | ndustry analysts have estimated an annual churn rate for CLECs of 42.8 percent of the
customer base. See Banc of America Securities, Research Brief Wireline Telecommunications,
AT& T Corporation A Case for Consumer Services, April 30, 2003, p. 10. Using that number, a
CLEC will, on average, |ose a customer within two years.
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the percentage of ILEC loops that were found in each rate zone and it was
rounded up to the next whole number. The spreadsheets supporting the analysis
are provided in Exhibit JFF-6.

F. CONCLUSION
WHAT ARE YOUR OVERALL CONCLUS ONSFOR THE CROSSOVER
POINT?
When afact-based, quantitative analysisis performed using cost information from
this state, the point a which it is economicaly rationa for a CLEC to usea DS1
based service is when a customer 12 or more lines. The evidence used to arive at
this conclusion is objective and quantitative and the analysis performed was
granular, specific to this state and representative of how a CLEC would view a
decison to serve acustomer with UNE-P or aDS1 based service. Asprevioudy
discussed, the Commission can easlly use the anadyssto caculate cross over

points for whatever markets the Commission eventualy identifies.
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VI. IMPAIRMENT ANALYSISFOR MASSMARKET
LOCAL SWITCHING: INTERPRETATION AND
APPLICATION OF THE FCC TRIGGERS

A. IMPAIRMENT ANALYSISGENERALLY

HOW DOESTHE TRIENNIAL REVIEW ORDER ANALYZE
IMPAIRMENT FOR MASSMARKET LOCAL SWITCHING?

Asthe FCC recognized, “incumbent LECs [must] make an element available so
long as requesting carriers would be impaired without it.” %> The FCC made a
nationd finding that CLECs are impaired without access to unbundled loca
switching to serve mass market customers.*®® Any impairment analysis for mass
market switching must begin then with the FCC' s finding of nationwide
impairment. At the same time, as discussed above, the FCC delegated to the
dates the role of determining whether an exception should be made in any
particular areato the nationa impairment finding. The FCC identified two
processes for making this investigation, one amore streamlined determination of
whether certain “triggers’ have been met, and the other afull analyss of the
economic and operationd barriersto entry that CLECs face in attempting to serve
mass market customers without access to unbundled local switching. ™8’

It is essentiad to recognize that both analytical processes are intended to — and

indeed must — reach the same answer to the same question, i.e., whether the

185 TRO, 1 117.
186 14, 4 502.
187 1d. q1 462, 463.
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defined area supports multiple, viable entrants that can serve mass market
customers using nontILEC switching. Thus, both andytical processes are dso
part of the broader andlysis to determine “whether lack of access to an incumbent
LEC network element poses a barrier or barriers to entry, including operationa
and economic barriers that are likely to make entry into a market uneconomic.” 188
Both prongs of the impairment test are intended to provide a“less demanding”
standard than “necessary” when evauating the barriers to entry that exist in the
absence of access to |LEC-provided unbundled switching,*8°

WHAT ANALYTICAL STEPSSHOULD THE COMMISSION FOLLOW
IN CONDUCTING THE IMPAIRMENT ANALYSS?

In order to apply the triggers and full-scale imparment andysis, date

commissions are required to define a*“geographic market,” a process that the FCC

190 A more

recognizes must entall the gathering and andys's of detalled data
complete discussion of how the Commission is to define the relevant geographic
areas within Washington, using the factors outlined in the Triennial Review
Order, iscontained in section |11 of my testimony, supra.

In any geographic areain which an ILEC chdlenges the nationd finding of
imparment, the Triennial Review Order directs state commissionsto first apply
defined triggers based on “objective’ data. If the triggers are met, then the Sate

commissions must conclude that alack of impairment exists unless exceptiond

188 14, 9 56.
18914, q71.
19014, 4 495.
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barriers prevent other competitors from entering without unbundled switching.*%*
If the triggers are not met, the state commissions may then (if requested) conduct
an andysis to determine whether operational and economic conditionsin the
defined geographic area dlow multiple competitors to enter economicaly without
access to the ILEC’s unbundled switching.*®? If impairment is found to exist
under this unabridged impairment analys's, the states are to look at whether dl of
the identified impairments can be diminated if unbundled switching were

avalable on a“ralling acquisition” bass that enables CLECs to acquire customers
using UNE-P for aminimum of 90 days and then trangtion them to aCLEC
switch, 193

HOW DOESAPPLICATION OF THE TRIGGERSFOR MASSMARKET
UNBUNDLED SWITCHING FIT WITHIN THE OVERALL
IMPAIRMENT ANALYSIS?

Both the trigger andyses and the full-scale economic and operationa impairment
test are intended to determine whether CLECs are able to serve mass market
customers without access to the incumbent’ s unbundled locad switching. Asthe
FCC held, “[a] requesting carrier isimpaired when lack of accessto an incumbent
LEC network element poses abarrier or barriers to entry, including operationa

and economic barriers, that are likely to make entry into amarket uneconomic.”*%

19114, 1 462.
19214, q463.
19314, 9 7.
19414, 9 7.
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The trigger andys's focuses exclusvely on the actual competition that exists
today.*®° In contragt, even if atrigger is not met, the full-scale impairment test
takes into account the leve of actuad competition that exists today, and also
consders whether existing conditions would alow an efficient CLEC to
profitably enter amarket without access to unbundled switching.*® Under both
prongs of the impairment analys's, actud marketplace evidenceis reviewed to
determine “whether new entrants, as a practical matter, have surmounted barriers
to entry in the relevant market.” 1" Both the triggers and the full- scale impairment
test are part of a holigtic gpproach to determining whether CLECs have (under the
former test), or reasonably could (under the latter test), overcome the genera
economic and operationa obstacles to entry without access to unbundled
awitching.®® Critically, both tests, as dl unbundling decisions, must yield results

that are “economically rational .”**°

19514, 19 461 & 498.

196 1d. 9 463.(“[S]tates must consider evidence of actual competitive deployment of local
circuit switches, operational barriersto competitive entry, and economic barriersto competitive
entry.”)

9714, 193,

198 4. q71.

199 1d. g 78.
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B. IMPAIRMENT ANALYSISUNDER
THE TRIGGER PRONG

HOW ARE THE TRIGGERSFOR MASSMARKET UNBUNDLED
LOCAL SWITCHING DEFINED?

The FCC has established two triggers for state commissions to use to determineif
CLECs have overcome the nationdly identified impairment with respect to mass
market switching in a gpecific geographic area. Thefird trigger analyzes whether
at least three competitors are actively using their own switching to serve
resdentid and smdl business cusomersin the identified area. The second trigger
examines whether at least two unaffiliated wholesders are providing unbundled
switching, and whether they are willing and operationdly able to meet the
switching needs of al competing providers serving the mass market in the area. >
Although the FCC recognized thet thereis little evidence that such wholesders
currently exist,>°* the Order incdludes this aternative trigger in anticipation of
possible market changes and for potentid application in future imparment
reviews.

WHAT ISTHE COMMISSION’'SROLE IN INTERPRETING AND

APPLYING THE MASSMARKET SWITCHING TRIGGERS?

20 gsee |d. 11 498-505.
201 «1w]e have little to no evidence of a wholesale market for switching services from
alternative vendors.” Id. T 113.
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The FCC has expresdy endorsed the Commission’ s authority to interpret and
apply the trigger aspect of the impairment analyss for mass market switching.
Indeed, the FCC expressy stated:

Aswe examine the evidence of facilities deployment by

competitive LECsin the specific UNE discussons, we will give it

subgtantid weight, but we do not agree that we must find it

conclusive or presumptive of a particular outcome without
additional information or analysis.?*2

The Commission must therefore exercise appropriate discretion in gpplying the
triggers, especidly since the FCC made its nationa impairment finding on the
bass of substantia record evidence. The FCC recognized that state commissions
are best positioned to “gather and assess the necessary information” 22 to make
the “granular” reviews required by its decison and the D.C. Circuit’s prior
rling.2** Thus, it is proper — and indeed essentia -- that the Commission exercise
its expertise and judgment in gpplying triggers.

Indeed, the ILECs cannot reasonably be heard to argue otherwise. For
example, in their filings with the Court of Appedls objecting to the FCC's
decison, USTA, Verizon, BellSouth and SBC claimed that the impairment
andyssinthe Triennial Review Order represented a“blank check abdication” by

the FCC of the unbundling determinations to the state commissions®®® Further,

20214, 494 (emphasis added).

20314, 9 188.

20414, 493,

205 Reply Brief in Support of Petitions for Writ of Mandamus to Enforce the Mandate of this
Court, United States Telecom Assoc. v. FCC, Nos. 00-1012, 00-1015, p.1 (Oct. 16, 2003).
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the ILECs vigoroudy chdlenged whether the FCC' s * comptitive triggers’
provide “meaningful limits’ on the discretion of state commissions®®
1. Sdf Providers
Q. HOW SHOULD THE COMMISSION’S DISCRETION BE EXERCISED?
Perhaps the most critical areain which the Commisson must exercise its
judgment isin developing the quantitative and quditative criteriaiit will gpply to
the carriersthat it will “count” for purposes of mesting thetriggers. The TRO
provides many guideinesto state commissonsin thisregard. In order for any
carier to count in the trigger andyssit must meet dl qudifications outlined in
the Triennial Review Order.
Q. WHAT SHOULD THE COMMISSION DO TO PREPARE ITSELF
BEFORE IT APPLIESTHE TRIGGERS?
A. At aminimum, the Commission should familiarize itsdf with the facts thet give
riseto CLECs economic and operationa impairment in Washington. A
background in this evidence is important to understand why imparment exists

and the customer affecting implications of adecison that atrigger has been

ma.ZO?

26 1d. at 9; see also id. at 9 n. 4 (“The Order abdicates to the states tasks that are far from

‘mechanical.’”)

207 Fyrther, as a practical matter, a party raising a challenge on appeal would be entitled to
demonstrate that CLECs remain economically and/or operationally impaired even though a
trigger was declared to be met.
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Q. WHAT CRITERIA MUST A CARRIER MEET IN ORDER TO “COUNT”

ASA SELF PROVIDER UNDER THE FCC TRIGGERS FOR MASS
MARKET UNBUNDLED SWITCHING?

As athreshold matter, any carriers relied upon in the sdf-provisoning trigger
analysis must be unaffiliated with the ILEC and with one another.2%® Assuming
the effiliate test is met, a quaifying compstitive switch provider must be usng its
own sef-deployed, “ separate switches’ to “actively provid[€]” voice service to
mass market customers?®® Critically, any candidate CLEC aso must be
“currently offering and able to provide service, and [be] likely to continue to do
s0.7219 All three “trigger” carriers must be “serving mass market customersin a
particular market with the use of their own switches”?*! And, each such provider
must be a“ true dternative’ to the ILEC.#*?

Each of these qudifications must be met before the Commisson may find thet the
sdf-provisoning trigger is satisfied. Together, these sdf-provisoning criteria
require the Commission to determine if today’ s mass market customers (both
resdentiad and smdl business) wherever located within the designated geographic
area have mulltiple independent, competitive dternatives to the incumbent’ s voice

grade service. Each of the carriers mugt be actively providing such competitive

208 14, 9 499.

209

210 4. ¢ 500.
21114, 1501.
212 1d. at { 499.
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sarvice, and be likely to continue to actively provide that service over its own
switchesin the future.

HOW DOESA CARRIER QUALIFY TO BE A TRIGGER CANDIDATE?
Application of the FCC’ striggers for mass market switching begins with the
identification of potentia candidates for the analyss. The intent of the triggersis

to identify competitors who “demonsgrate]] adequately the technical and

economic feashility of an entrant serving the mass market with its own

switch.” %%

In making thisidentification in atrigger andyss, the Commission, by definition,
looks only at “actud deployment,” i.e., the places and customersthat aCLEC
“currently” serves®** Thus, the Commission cannot make any assumptions
regarding a CLEC' s potential ability to serve other customers or locations without
moving away from atrigger anayss and to an unabridged “potentid deployment”
andysis. Thisistruefor two independent reasons. Firdt, the “objective’ data
reviewed in the trigger analysis does not include information on why or how the
CLEC was able to provide service without using the ILEC' s switching, and the
CLEC s success may well be the result of unique or idiosyncratic circumstances.
Second, any conclusions about a CLEC' s ahility to expand its offering beyond the
officeswhere it currently offers service necessarily require predictive judgments

that are soldy the function of the “potential deployment” test.

213 1d. 9 501.

214

Id. n. 1561. See also id. 1 500 (requiring that trigger candidates be “currently” offering

service)
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Q. WHAT DOESIT MEAN THAT A CARRIER SELF DEPLOYINGITS
OWN SWITCHING MUST BE A “TRUE ALTERNATIVE” TO THE
ILEC?

A. Each competitive switch provider counted in the self- provisioning trigger must be
a“true dternative’ to the ILEC.?*® The FCC determined that itsimpairment
andysis*should center on those teecommunications services that competitors
provide in direct competition with the incumbent LECS core services” including

local exchange services, particularly POTS.2*® While the FCC adhered to the

requirement that a Track A facilities-based carrier for purposes of Section 271

10

11

12

13

14

must be a*“competing” provider, the Triennial Review Order darifiesthat the
gandard used in the Track A andysisisless demanding than that gpplicable to the
impairment standard.?*” Thus, only head-to-head competitors of the ILEC should

be considered.

25 1d. at 499.

2914, q139.

217 d. 4 230 (noting that wirel ess substitution was relied on in New Mexico and Nevada section
271 proceedings, but that CMRS providers do not yet provide the quality and breadth of
services equal to the incumbent for purposes of impairment analysis); see also n. 1361 (finding
wireless substitution to support Track A findingswas “based on adifferent analysis than that
required under the necessary and impair standards.”)
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EXAMINING THE SPECIFIC ELIGIBILITY CRITERIAIN THE
TRIENNIAL REVIEW ORDER, WHAT SIGNIFICANCE SHOULD BE
GIVEN TO THE REQUIREMENT THAT A COMPETITIVE SWITCH
PROVIDER MUST BE “ACTIVELY PROVIDING” VOICE SERVICE?
As discussed above, in order to be digible to meet the sdf-provisoning trigger, a
compstitive carrier must be “actively providing” voice service to mass market
customersin the market.?'® The “actively providing” requirement should be
interpreted to mean, anong other things, that any candidate CLEC must be
“currently offering and able to provide service, and [be] likely to continue to do
s0.”219 Thus, for example, acarrier that is using its own switching only to serve
“legacy” customers and not adding sgnificant numbers of new UNE-L customers
cannot be deemed to be “actively” providing service. Rather, in order to count in
the trigger analys's, a carrier should be in a customer acquisition mode, focused

on growing its business through expanded use of self-deployed switching

capacity.

MUST A CARRIER BE ACTIVELY PROVIDING VOICE SERVICE, AS
OPPOSED TO, FOR EXAMPLE, DATA SERVICE ONLY, INORDER TO
COUNT IN A TRIGGER ANALYI1S?

Yes. The FCC was explicit that “the identified competitive switch providers

should be actively providing voice service to mass market cussomersin the

218 1d. 1 499.
219 |1d. 1 500.
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market.”??° This requirement is consistent with the FCC's definition of the mass
market, which conggts of “anaog voice customers that purchase only alimited
number of POTS lines, and can only be economically served via DSO loops.' %
Thus, acarrier that does not offer voice service, or that offersit only incidentaly
as part of an offer focused on ddlivery of other services, should not be digible to
satidy the sdf-provisoning trigger. Under this analys's, a carrier offering data
service over andog DSL lines, for example, is not serving traditiona POTS end
users.

Q. CAN A SWITCHING TRIGGER BE MET IF THE TRIGGER NOMINEES
ARE NOT ACTIVELY SERVING BOTH RESIDENTIAL AND SMALL
BUSINESS CUSTOM ERSUSING THEIR OWN SWITCHES?

A. No. The mere presence of aswitch-based CLEC cannot reasonably provide
evidence of non-imparment in serving the mass market unlessthere is evidence
that it has the “ability to serve each group of customers’ within the relevant
geographic area®*? Asdefined in the Triennial Review Order, the “mass market”
congstsof both resdentid and small business customers who can only be
economically served through the use of voice grade loops®?® The trestment of

resdentid and smdl business customers as a Sngle cusomer group is congstent

220 14, 4 318 (emphasis added).
22114, 7 497.

222 |1d. 9 495.

223 |1d. 91127, 459.
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with the approach the FCC took in the Bell Atlantic/NYNEX Merger Order.??*
Moreover, it is an gppropriately “granular” view of the marketplace, because it
groups together dl customers served by a specific network architecture (i.e., voice
grade loops).>?® Accordingly, CLECs that do not provide service to all types of
customers in the designated geographic area cannot reasonably qualify for
purpose of the trigger andysis.
Agan, the trigger analysisis a surrogate for the results that would be obtained in a
full review of operationa and economic barriers faced by carriers serving both
resdentid and small business cusomers. Thus, atrigger andyssthat relies
primarily on evidence of competing switch providersthat serve only smdll
business lines (with average revenues exceeding those of dl mass market
customers on average) would not provide an economicaly rationd view of the
impect of adetermination that the trigger is met for the mass market asawhole,
which predominantly includes residentia cusomers. Thus, without convincing
proof that three viable competitors are using their own switches today to serve

resdentid customers generdly, the Commission should not find that the trigger

has been met. Indeed, the “clear and measurable benefit to consumers’

224 Bel| Atlantic/NYNEX Merger Order, 12 FCC Rcd at 20016, para. 53.

225 |ndeed, this approach is further supported by the requirement that the Commission exclude
from the “mass market” customers actually served with multiple voice grade loops that could
economically be served by DS1 loops. 1 497
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unbundling standard cannot be met if either resdentia or smdl business
customers as a class are disregarded when applying the triggers.2°
Q. SHOULD A COMPETITIVE SWITCH PROVIDER SERVING AN AREA
SMALLER THAN THE DEFINED GEOGRAPHIC MARKET AREA
COUNT TOWARD MEETING THE TRIGGER?
A. No. Each carrier that “counts’ toward the trigger must be “ serving mass market
customersin a particular market with the use of [its] own switch[].”?" Thus, a
carrier reaching customers on afacilities bagsin an area smaller than the defined
geographic market does not qudify for purposes of determining whether the
triggersare met in alarger area. Otherwise, the consumer welfare mandates of
the Triennial Review Order discussed below cannot be satisfied, because thereis
no reasonable expectation that al customers within the defined area will have the
benefit of multiple, dternative sources of facilities-based competition.
Q. ISTHE VIEW THAT CARRIERSMUST BE SERVING THE ENTIRE
MARKET CONSISTENT WITH THE FCC'SREASONING?
A. Yes. The FCC's potentia deployment analys's recognizes that a carrier that
serves less than the entire mass market cannot meet the requirements of the
trigger andyss Initsdiscusson of the evidence of actua deployment of locdl

circuit switches as part of the potentia deployment andysis, if the sate finds that

acompetitor “is serving the loca exchange mass market with its own switch” the

226 1d. n. 1332.
227 1d, 1501.
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FCC directs the state commissions to “consder whether the entire market could
be served by this switch.”?*® (emphasis added) Recognizing that a competitor
sarving less than the entire market cannot satisfy the trigger (the actud
deployment prong), the FCC took an additiona step of requiring the States to
decideif that switch could be used to service the entire market (the potential
deployment analysis). Clearly, the FCC's preferred outcome is that competitors
would be serving the entire market.
An interpretation that a competitor must be serving the entire market before it can
counted in the trigger andydsis dso fully consgtent with the effects of the
enterprise loop and dedicated trangport triggers andys's, which were unanimoudy
agreed upon by the entire FCC and are the model for the switching triggers 22
When those triggers are met, there is no question that al retail cusomersat a
particular location (for loops) have a reasonable opportunity to obtain loop
fadilities from aternative suppliers®°  Similarly, when the transport trigger is
met, al CLECs needing to trangport traffic dong a particular route will have

actua access to meaningful competitive dternatives to unbundled ILEC

fadlities®* Notably, in that context aswell, the FCC expressed concern that if

228 1d. { 510.

229 The FCC majority emphasized that its approach to triggers for mass market switching is
“essentially identical” to what the entire Commission agreed to with respect to thetriggersfor
high capacity loops and dedicated transport. Id. n. 1315.

20 The FCC’sinsistence that each end user should have the benefit of competitive alternatives
is evident, for example, in its requirement that wholesal e high-capacity loop providers have
accesstothe entirety of amultiunit customer premises and that they offer alternative facilities
on “awidely available wholesale basis.” Id 1 337.

2L 1d. 19 329, 400-401.
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the triggers are met carriers must “remain cgpable of serving end-user customers

inal areas”*? |If the Commission were to use a less exacting sandard in

applying the mass market switching triggers, the results would not be consstent

with those flowing from the use of the loop and transport triggers and would not

be “ economically rational,”#** because consumers would be left unprotected from

the ILEC’'s market power.

Thus arequirement that customers and |ocations within a defined geographic area

may not be overlooked when gpplying the triggersis dso consstent with

the

FCC'’ s explanation of the impairment sandard. With respect to the former, the

FCC isclear that the competition thresholds incorporated in its current special

access pricing flexibility rules (which granted such flexibility based on the

percentage of centrd offices where CLECs are physicdly collocated within a

Metropolitan Statistical Area (MSA)) are not a proper basis to measure

impairment.>3* Rather, the FCC expresdly declined to apply that same

concept to

impairment, because it recognized that even if competition “in some parts of a

market” may be sufficient to condrain pricing throughout alarger ares, it

232 |d. 7 407.
2814, 778.

may be

234 For purposes of setting its pricing flexibility rules, the FCC accepted (albeit incorrectly, as experience
has shown) that facilities-based competition in some but not all locations within a geographic areamay be
sufficient to constrain anticompetitive pricing in the larger area. Id. { 104. Notably, the FCC recognized
inthe Pricing Flexibility Order itself that the standards applicable to pricing flexibility would not

necessarily be the same as those applicable to unbundling. See Access Charge Reform ,
Docket Nos- 96—-262, 94-1, 98-157, CCB/CPD

CC
File No.

98-63, Fifth Report and Order and Further Notice of Proposed
Rulemaking, 14 FCC Rcd 14221, 14224-25, (1999)

(Pricing Flexibility Order) -
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“insufficient to demonstrate alack of impairment.”?® The FCC explained that the
digtinction is that the competition threshold for pricing flexibility (i.e.,
collocationsin some but not dl centrd offices throughout an MSA) isamed only
a protecting consumers from anticompetitive pricing, while the unbundling rules
“go to asking whether entry into a market is economic and to serving a host of
statutory goals beyond protecting consumers from anticompetitive pricing.” 2%
Thus, itiscriticd that atrigger cannot be met unless the “trigger digible’ carriers
are able to offer service throughout the designated area.
DO THE RBOCsAGREE THAT CARRIERSMUST BE SERVING THE
ENTIRE MARKET TO QUALIFY ASTRIGGER CANDIDATES?
Apparently so. In their arguments to the Court of Appedls about the Triennial
Review Order, the ILECs harshly criticized the FCC for setting higher
competitive thresholds for unbundling than those incorporated in the current
pricing flexibility rues®’  In addition to complaining that the FCC should not
have required actual competitive aternatives on alocationspecific basisin its
loop and trangport impairment andys's, the ILECs dso criticized the switching

trigger for requiring that impairment be based on evidence of “mature”’

competition, rather than on the more amorphous “ suitability” of a market for

235 TRO, 1104.
236 [ d

27 Reply Brief in Support of Petitions for Writ of Mandamus to Enforce the Mandate of this
Court, United States Telecom Assoc. v. FCC, Nos. 00-1012, 00-1015, p.12-13 (Oct. 16, 2003).
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fadilities-based competition.2*® Those criticisms, however misplaced, underscore

that the Order requires evidence that a market is dready “fully competitive’

based on the service provided by “four operating facilities-based competitors

(including the incumbent)” before a self-provisioning trigger can be met.2%°

Q. WHAT THRESHOLDS SHOULD THE COMMISSION ESTABLISH FOR
HOW MANY MASSMARKET CUSTOMERSA COMPETING SWITCH
PROVIDER MUST SERVE?

A. A CLEC that only serves a smdl number or proportion of customers, or focuses
only on aniche within the mass market is not serving a competitively meaningful
number of customers. Thus, its presence is not meaningful evidence of non-
impairment.*° Moreover, a CLEC that lacks adequate scale in its current
operations does not demongtrate a significant likelihood thet it will be ableto
“continue” to offer facilities-based service,>*! especialy in the mass market,
which the FCC recognizes is characterized by both low margins and subgtantia
churn.?*? Indeed, scaleis critical in the mass market, because competitors cannot

rely on long term contracts to assure that they will recover the additiona costs

they must incur (alarge portion of which are sunk) to provide service for eech

28 1d. at 11.

239 Id

240 1d. 1438 (Bell Operating Company claim that three million residential lines were served
using CLEC switches as of year-end 2001, even if accepted as true, represents only a small
percentage (lessthan three p ercent of reported residential voice lines) and does not accurately
depict entering competitors’ abilities to overcome barriers to entry from hot cut process to
serve the mass market using incumbent LEC loops) .

241 gSee Id. 1500.

242 1d. 99471, 474,



10

11

12

13

14

15

16

Docket No. UT-033044
Direct Testimony of John F. Finnegan
Exhibit JFF-1T
December 22, 2003
Page 117 of 149
individua andlog loop.2*® Notably, the FCC recognizes that “if scale economies
are present, it would be difficult for an entrant with asmal market share to
achieve costs as low asthe TELRIC price.” 24
Nor does acarrier that serves only a niche demondrate that it is capable of
serving “the mass market.” Thisis particularly important, because the FCC' s test
for economic impairment properly assumes that an efficient CLEC can only
expect to earn the “typica revenues gained from serving the average customers’
in the mass market.*> This requirement is sensible for many reasons, not the leest
of which isthat any other standard (particularly one based on so-called “cherry-
picking”) would effectively prevent most mass market customers from enjoying
the benefits of competition. Although dl carriers (including the ILEC) reasonably
focus on attracting the highest revenue customers, no carrier can expect to win
and retain a digproportionate share of the smal number of high margin
customers.>*® Accordingly, if a proposed “trigger” CLEC only serves customers

with high revenues, its existence clearly does not demonsirate that it can (or

would) serve the mass market in generd. And just asimportant, it does not

243 1d., 9 237.

2441d. n. 379.

245 1d, 1 472.

245 For example, if the efficient CLEC needs about a 10 percent market share in order to
achieve its efficient scale and only 20 percent of customers qualified as the “high revenue”
segment, that carrier would need to win-- and retain-- half of all those high value customersto
achieve the necessary scale. Not only isthis an irrational assumption with respect to initial
customer acquisitions, it is even more irrational to assume that the ILEC would not take
extraordinary steps to win those customers back.
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demondrate that the “ efficient CLEC” reviewed under the potentia deployment
test would be able to serve “the mass market” profitably.

Therefore, in order to be digible to meet atrigger, each nominated sdif-
provisoning carrier should be currently providing service to a competitively
meaningful number of customers, which, consstent with the FCC' sfindingsin

the Triennial Review Order, should be more than three percent of the total mass
market demand in a specific area®*” Moreover, in order to be able to maintain the
consumer benefits dready achieved, those carriers should aso be capable of
serving the entire UNE-L and UNE-P demand dready established in that same
area, and be able to continue to do o for the foreseeable future.

WHERE DOESTHE 3PERCENT RECOMMENDATION COME FROM?
When presented with dlaims that three million residentiad lines use competitive
switches (less than 3 percent of resdentid voice lines), the FCC concluded that

the line count “ does not accurately depict the ability of an entering competitive
LEC to overcome the barriers to entry generated by the hot cut process, and to
serve the mass market using incumbent LEC loops.”%*® Thus, sdlf-providers
serving comptitively insgnificant numbers of mass market customers cannot act

as proxiesfor the likelihood that further UNE-L entry is economicaly or

operationdly feasble.

247

Id. 1438 (finding that national facilities-based competition of three percent insufficient to

demonstrate a lack of impairment).
248 1d. 1 438-439.
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Overdl, when considering a reasoneble number or percentage of linesthat would
need to be served within a defined market to make acarrier “count” in the trigger
andyss, the Commission should be mindful of the FCC' s acknowledgement that
“producing telecommunications services requires very substantia economies of
scale and scope.”?*® Many of the competitors average costswill be higher than
those of the incumbent, because competitors are “likely to achieve substantially
smaller levels of sdes than theincumbent.”?*° Further, the current number of
linesacarier sarves using its own switch may be smdl, or its new acquisition
rates limited, because of exiding limitations in its switching capecity. Because

the maturity, extent and sability of facilities-based competition that is not reliant
on the incumbent’ s unbundled switching is key, the Commission should “count”

in the trigger analysis only those carriers who have achieved a least the minimd
penetration rate necessary to attain efficient scale,

As discussed above, the trigger analysis cannot rationdly result in afinding of
impairment when the opposite result would be reached under the operational and
economic impairment analyss. Accordingly, it may be reasonable to consgder the
sze of the customer base that is necessary for ahypothetica, efficient CLEC
using optima technology to make sound investments and offer service to the mass
market economically over norn-incumbent facilities. To the extent any proposed

carier identified as a sdf provider is not individualy reaching that number or

249 14. 1 86.
2014, § 87 (emphasis added).
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percentage of mass market customers, the Commission should be very concerned
that it does not qualify as a provider actively serving the mass market. It may be
ingructive for the purpose of gauging the penetration a carrier would need to
achieve to make a mass market UNE-L offer viable for the long term to assume,
at aminimum, a5 to 10 percent penetration (per carrier) of thelines served in

wire centers exceeding 5,000 lines !

While a5 to 10 percent penetration rate
may nat in fact cause such an entry to be economic, it provides a bare minimum
gandard for determining whether each carrier is“actively providing” servicein
the defined market and likely to be able to continue to do o in the future 22

Q. SHOULD CARRIERS DEPLOYING ENTERPRISE SWITCHESAND
ONLY INCIDENTALLY PROVIDING COMPARATIVELY FEW
ANALOG LOOPS COUNT IN THE TRIGGER ANALYSIS?

A. No. A CLEC serving predominantly enterprise customers over digita loops and
using its enterprise switch only incidentaly to provide asmdl number of andog
lines (e.g., for fax service) should not be counted for purposes of applying a

trigger. Neither the actua experience, nor the business plan, of sucha CLEC

demondrates it is economically feasible to serve typical mass market customers.

21 1d. n. 1493 (FCC notes that even RBOC data do not support a finding of non-impairment in
offices of 5,000 lines or less)

22 |t competitive mass market penetration in a specific area represents a greater total share
than three times the minimum established by the Commission, the Commission should assure
itself that the trigger companies could absorb all of that demand if it were to find atrigger is
met and UNE-P would no longer be available.
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Indeed, the FCC explicitly concluded that “switches serving the enterprise market

do not qudlify for the triggers” >3

Q. SHOULD CARRIERSWHOSE MARKET ENTRY PLAN ISNOT
REPRESENTATIVE OF THE ABILITY OF OTHER CLECs TO ENTER
USING THEIR OWN FACILITIESCOUNT IN THE TRIGGER

ANALYS S?

A. For reasons similar to those stated above, acarier that serves only a defined niche

in the mass market dso should not qualify as acarrier that meets atrigger.
Success in executing an idiosyncratic market plan, particularly one that was based
aunique set of circumstances that gpplies only to alimited set of customers, does
not demongtrate that that carrier could reasonably serve the mass market
generdly. Carriersthat serve“niche’” customer segments (e.g., customers with
poor credit, high revenue customers) aso should not be counted in the trigger
andyss because their actud use of switching does not reflect competitors ability

to serve average customers that generate typical revenues.

25314, 1508.
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MAY THE COMMISSION SIMPLY “COUNT TO THREE” WITHOUT
REGARD TO THE SUITABILITY OF A SELF-PROVISIONING CLEC
ASA PROXY FOR ECONOMIC ENTRY OPPORTUNITIESWITHOUT
ACCESSTO UNBUNDLED SWITCHING?

Absolutely not. Identifying CLECsthat are actively serving the mass market

using their own switchesisavdid exercise only if the identified competitors have
staying power and are representative of Smilar opportunities available to other
compstitors. Indeed, if the trigger anadyss were intended as an entirely

mechanica task, the FCC would not have concluded that it should be conducted

by state commissions, which the FCC found are best positioned “to gather and
access the information” necessary to make such determinations.

SHOULD CUSTOMER WELFARE BE TAKEN INTO ACCOUNT IN THE
TRIGGER ANALYSIS?

Yes. Indescribing the impact of itsimparment andyss for unbundled switching,
the FCC’' s mgjority stated that its approach “ maintains appropriate incentives
without throwing away the competition that exists today.”?** Thus, the FCC
assumes that gpplication of either thetrigger or the unabridged impairment

andysswill not reduce the competitive options available today to mass market

24 1d. n. 1365 (emphasis added).
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consumers?>® Thus, it recognized that the “clear and measurable benefit to
consumers’ standard must be applied when addressing unbundled switching.>®
Moreover, the FCC recognized that impairment may be found even in places
where sufficient competition exists to constrain prices and to protect consumers
from anticompetitive pricing. 2>’ Thisis adramatic statement of the quality and
quantity of switch-based competition that stlate commissions should find before
concluding that CLECsin a particular geographic area are no longer impaired
without access to mass market switching. To goply afamiliar dictum from the
fidd of medicine to theloca competition decisions the Commission will be
facing, “Firgt, do no harm.” 1t would be antithetical to the gods of the Actif a
Commission decision on triggers resulted in less consumer choice, less
competition and higher prices.
Q. HOW DID THE FCC'SERRATA IMPACT HOW THE COMPETITIVE
TRIGGERSARE TO BE APPLIED IN A DEFINED MARKET?
A. The FCC's Errata modifies language in the Triennial Review Order, for example
in paragraph 499, regarding application of the triggers within a geographic area.
The FCC issued the Errata following outcries from the ILECs complaining that

the origind language of the order would have required that each unaffiliated sdif-

25 Indeed, the entire FCC al so stated its expectation that where consumer benefits do not follow
from increased CLEC investment in facilities because such investment is uneconomic, those
network elements will continued to be unbundled. Id. n. 233.

26 14d, 1332,

27 1d. 9 104 (“competition in some parts of a market may be sufficient to constrain prices, but
insufficient to demonstrate a lack of impairment”).
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provider counted for atrigger be economically and operationdly capable of
serving each and every individua customer, without exception, within the defined
geographic area. In other words, the existence of a single customer exception
would have disquaified a provider from being counted as atrigger. This extreme
reading of the origina language, which assumed a requirement of four facilities-
based compstitors (including the incumbent) of “carrier of last resort” size to meet
the trigger was hyperbolic. Thus, the Errata addresses the ILECS essentidly
phantom concern, but it does not and cannot turn the entire order onits head.
Indeed, the ILECs themselves have argued an errata cannot be relied upon to
make substantive changes to an FCC order.?®® Nor can the removal of afew
sentences change the entire tenor of a 500-page order. Indeed, the ILECs have
further complained that the “so called erratum replaces a standard that was
affirmatively inconsstent” with earlier Court of Appedls guidance on unbundling
“with no standard at al.”®>° But the ILECs are wrong when they argue that the
order leaves state commissions “ standardiess’ with regard to the triggers.

HOW SHOULD THE COMMISSION EVALUATE THE DATA

PRESENTED FOR A TRIGGER ANALY SIS, SINCE THOSE DATA ARE

28 gseg, e.g., Ex Parte Letter from Joseph Mulieri, Verizon, to Marlene Dortch, FCC (filed CC
Docket 94-157, July 21, 2003), supra, found at
http://qullfoss2.fcc.qgov/prod/ects/retrieve.cgi?native_or_pdf=pdf&id_document=6514286634.

29 Reply Brief in Support of Petitions for Writ of Mandamus to Enforce the Mandate of this
Court, United States Telecom Assoc. v. FCC, Nos. 00-1012, 00-1015, p.11 n. 8 (Oct. 16,

2003).
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NOT DIRECTLY RELATED TO A COMPREHENSIVE REVIEW OF
ECONOMIC AND OPERATIONAL IMPAIRMENT?

The result of any rationd trigger analyss is a surrogate for the results that would

be obtained after a complete review of the facts on economic and operationd
impairment. Indeed, the FCC stated that evidence of actua competitive use of
aternative network dementsisto be used to “show(] . . . whether new entrants, as
apractical matter, have surmounted barriers to entry in the relevant market.” **°
Part of the chalenge for state commissions, however, isthat there are no studies
proving out the reliability of the trigger andyss. Nor are there any studies that
verify the adequacy of the trigger andysis as a subgdtitute for a detailed

imparment analyss under avariety of conditions.

On the other hand, it is clear that use of arote shorthand formula cannot

reasonably subgtitute for a more detailed review unless experience has shown that
the former virtualy dways arrives at the same results asthe latter. Therefore, the
Commission should review dl data presented in support of atrigger andysswith
care, and it should develop threshold criteriafor gpplying those data that
reasonably assure that atrigger will only be met in areas where CLECs havein

fact “surmounted” the nationaly recognized entry barriers.

20 TRO, 193. Thisisconsistent with the use of abbreviated versions of analysisin other legal
contexts, which isjustified only by ademonstration that the use of a“short form” analysis does
not impact the reliability of results.
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HOW SHOULD THE COMMISSION ASSURE ITSELF THAT THE
TRIGGER ANALY S SPRODUCESA RATIONAL RESULT?

The underlying assumption of the Triennial Review Order isthat the triggers will
be met only where the defined area: (1) dready supports multiple, actively
competitive carriers that use non-1LEC switching to serve the mass market and (2)
can be expected to continue to do so in the future (3) without losing the
competitive gains made to date. If the evidence does not provide strong support
for such aconclusion, the Commisson shoud find that the triggers are not met.
ISMERE EVIDENCE OF FACILITIESDEPLOYMENT ALONE
SUFFICIENT UNDER THE TRIENNIAL REVIEW ORDER TO
DETERMINE THAT THE TRIGGERSHAVE BEEN MET?

No. Asnoted above, the FCC expressy reected arguments by the ILECs that
“evidence of facilities deployment by competitive CLECS’ must or even can be
treated as* conclusive or presumptive of a particular outcome without additional
information or analysis”2%! Thus, dthough evidence of actud fadility
deployment by CLECs*may indicate alack of impairment,” the FCC expresdy
disagreed with ILEC assertions that such evidence should be “ dispositive of [or
create] a rebuttable presumption of no impairment.”2%? Instead, the FCC

acknowledged that “[i]n deciding what weight to give this evidence’ -- and thus

%1 TRO, 194 (emphasis added). The FCC expressly declined to presume, for example, that the
facilities deployment levels sufficient to support a grant of pricing flexibility in amarket would
require a finding of lack of impairment. Id. § 104.

262 14, q94.
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whether it is probative of aclam of non-imparment -- a Commisson must
consder factors such as “how extensively carriers have been able to deploy such

dternatives, to serve what extent of the market, and how mature and stabl e that
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market is”2®® Moreover, the FCC found that evidence that competitors using
their own switches for other purposes have not converted them to serve mass
market customers bolgtersits findings that sgnificant barriers make use of CLEC
switching to serve such customers uneconomic.?® Thus, any notion that the
trigger andyssis amply amatter of counting switches, particularly those
switches used to serve the enterprise market, must be soundly rejected.

HOW DOESTHE “LIKELY TO CONTINUE TO PROVIDE SERVICE”
REQUIREMENT APPLY IN IDENTIFYING SELF PROVIDERS FOR
THE TRIGGER ANALY S S?

The “likely to continue’ requirement is dso criticd in the trigger analysis.

Without it, there is no assurance that any self-provider “ counted” toward meeting
the trigger has the sustained &bility to serve the mass market economicaly
without access to the incumbent’ s switching. Accordingly, carriers that have not
executed a broad-based UNE-L entry strategy should not qudify in the
Commisson'sandyss. For example, acarier that isonly pursuing alimited
number of customers to absorb existing excess switching capacity usng a

controlled marketing strategy should be excluded. Such a carrier clearly does not

23 |d. (emphasis added)
%41d. n. 1365 & n. 1371,
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demondrate that it is economicaly capable of expanding its mass market
penetration usng UNE-L. Indeed, such acarrier isrea-world proof that its
chosen form of entry is not economic, or & least is viable only for alimited
number of customers rather than the mass market generdly. In either casg, its
mere existence does not provide evidence that it (or any other CLEC) is not
impaired in serving the mass market generdly. And itsinability to attain
reasonable scae meansthat it haslimited -- if any -- ability to condrain the
ILEC s market power or to assure that mass market customers generdly will be
able to enjoy the lower prices, innovation and improved customer service that
inevitably results from full and open competition.

2. Wholesale Trigger
WHAT DID THE FCC OBSERVE ABOUT THE EXISTENCE OF THE
WHOLESALE SWITCHING MARKET TODAY?
The FCC found that “no significant third-party dternativesto unbundling loca
switching exist.”?%® Accordingly, it is doubtful that the wholesale trigger will be
the focus of trigger gpplications regarding mass market switching.
WHAT ARE THE ATTRIBUTES OF A QUALIFYING WHOLESALE
PROVIDER UNDER THE MASSMARKET SWITCHING TRIGGER

ANALYS S?

265 |d. 1 442.
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Wholesde carriers must be “ actively providing [on awholesale basg| voice
service used to serve the mass market, and be operationally ready and willing to
provide service to all competitive providersin the designated market.” 2
Further, wholesde carriers should be capable of “provid[ing] competitive
pressures on pricing and terms.” 2%’

TO WHAT EXTENT SHOULD A QUALIFYING WHOLESALE
CARRIER BE SERVING IN THE GEOGRAPHIC MARKET?
Satisfaction of this trigger must demongtrate that current UNE-P carriers and
other future competitive providers can look to the identified wholesder asan
dternate source of unbundled switching. If infact acarrier cannot fill thet role,
ether because it is unwilling to do so or because no proof existsthat it is
operationdly ready to do so, the carrier does not qualify for consderation under
thetrigger andlyss. Thus, asthe FCC emphasized in its discussion of wholesde
dterndive transport suppliers, the subgtitute facility must be “widdy avalable’ in
order to count in the trigger andysis®®®

WHAT DOESIT MEAN TO BE OPERATIONALLY READY TO SERVE
ALL COMPETING PROVIDERSIN THE GEOGRAPHIC MARKET?
To qudify as athird-party wholesder under the trigger andys's, a carrier must be

in al respects a subgtitute source of unbundled loca switching. The ability to

serve as an dternative to the incumbent requires more than just having sufficient

266 1. 9 499 (emphasis added).
267 1d. 1 505.
268 |4. 7 414.
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switching capacity available, dthough limitations in that cgpacity obvioudy

would disquaify apotential candidate. Beyond sufficient switching capacity, an
unaffiliated wholesaler must be able to * provide a means of accessing the loca
loop,” an attribute which the FCC found to be “acrucia function” of the
incumbent'slocal circuit switch.?®® Further, a substitute wholesaler must offer
competing providers the full range of pre-ordering, ordering and provisoning,
maintenance, and billing functiondities necessary to support customer

acquisition, migration, and care. And those operationd support functiondities
must be available on a scae sufficient to serve dl CLECsin the designated area.
The Commisson mug satisfy itsdf that the evidence of operationa readiness and
scaability to serve dl competing providersis clear before a carrier can be deemed
an unbundled switching wholesde dterndive.

HOW CAN THE COMMISSION ENSURE THAT ITSIDENTIFICATION
OF QUALIFYING WHOLESALE PROVIDERSISCONSISTENT WITH
STANDARDS SET FORTH IN THE TRIENNIAL REVIEW ORDER?
At aminimum, before an identified wholesde switching provider should “count”
in the trigger andys's, the Commission should examine how the incumbent has
reacted in its wholesale pricing, marketing, and innovation in response to the
dternative wholesaler’ s presence in the market. If the offering of the dternative

wholesae provider has not directly caused the incumbent to: (1) drop its prices

269 |d. 7 439.
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for unbundled switching, (2) aggressvely market wholesale switching to CLECs,
and (3) introduce service and product innovation, including expanded offerings
delivered as aresult of increased investment in new technology, then impairment
dill exigs regardiess of whether two or more wholesders technically operatein
the market.

WHAT EVIDENCE OF PRICE DISCIPLINING COMPETITION
SHOULD TAKEN INTO ACCOUNT?

A carier tha isso andl that it can only engage in “umbrelapricing,” i.e. one

that offers services a prices “immediately below the price of the larger market
leader,” perhaps only for some segment of the mass market as awhole, *“but does
not have sufficient presence market-wide to affect the market leader’ s price,” does
not have the kind of market presence that should be counted toward the
triggers2’°

Thisis consigtent with the proper focus of the entire impairment analysis on
consumer welfare?’! The mass market switching triggers are not met unless the
facts on the ground prove that the mass market is generdly contestable by CLECs
without using unbundled switching, i.e. that there is sufficient market pressure to
restrain ILEC pricing to cost-based levels and force product innovations.?’

C. THE ROLE OF INTERMODAL COMPETITION
IN AN EXAMINATION OF IMPAIRMENT.

270 |1d. 99505, 413, & n. 1275.
211 1d. 991, 139, 161.
272

Id. § 94.
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Q. HOW SHOULD THE EXISTENCE OF INTERMODAL COMPETITORS
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BE FACTORED INTO THE IMPAIRMENT ANALYSIS?

The FCC defines “intermodal” as referring generdly to facilities or technologies

“ other than those found in traditional telephone networks’2”® and confirms that it
does “not find the presence of intermodd aternatives dispositive in our
impairment analysis. . . .24 Providers of telephony services may not be counted
toward the trigger aspect of the impairment analyss unless they are shown to
provide “dternatives [that] are comparable in cogt, quality, and maturity to
incumbent LEC services”?™® All proposed trigger candidates that supply voice
services using other than circuit switches must be reviewed under these criteria®’®
HOW SHOULD CABLE COMPANIESBE EVALUATED IN ANY
ASPECT OF THE IMPAIRMENT ANALYS S?

The FCC found that “[c]able telephony and cable modem service, for example
have developed because cable operators have been able to overlay additiond
capabilities onto networks that they built for other purposes, often under
government franchises, and therefore have first-mover advantages and scope
economies not available to other new entrants, which lower their incremental

costs of providing the additional services”?’” Thus, the FCC correctly stated that

2131d. n. 325.
274 1d. 7 97.
275 1d. & n. 1549.

276

1d.9 97 (“[W]e do not find the presence of intermodal alternatives dispositive in our

impairment analysis, as some commentators suggest”) .
271d. 1 98 (emphasis added).
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it “may give lessweight to intermodd dternatives that do not provide evidence
that salf-deployment of such accessis possible to other entrants. In addition, if
the record evidence shows that there are limitations on the number or types of
customers that can be served by a particular technology, we will consider whether
an entrant could use this technology profitably to target only those customers that
can be served by the dternative technology.”2"8

Thisis consstent with the FCC' s directive that “when one or more of the three
comptitive providersis dso sef-deploying its own loca loop, this evidence may
bear |less heavily on the ability to use a sef-deployed switch as ameans of
accessing the incumbent’ sloop.”?"® In addition, the FCC notes that it “may give
lessweight” to intermodal dternatives that “do not provide evidence that self-
deployment of such access is possible to other entrants.”?®° Fundamentaly, asthe
FCC recognizes, the ability of acompetitor to enter using self-deployed switching
is different if access to the incumbent’s local loopsis required.?®* The
overwheming mgority of competitors serving the mass market ill require
connectivity to the incumbent’ s locd loop facilities, afactor that must be
accounted for in any impairment andysis. Thus, asthe Triennial Review Order

concludes, cable telephony facilities deployment “ provides no evidence that

278 |

219 | 4. . 1560.
280 4. 7 98.
281 1d. 7 439.
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comptitors have successfully self-deployed switches as ameans to access the
incumbents local |oops”2%?
Q. SHOULD WIRELESS CARRIERSBE “COUNTED” IN THE TRIGGER
ANALYSSAPPLICABLE TO MASSMARKET SWITCHING?
A. No. Commercial Mobile Radio Service (CMRS) providers may not be considered
in gpplication of the triggers because the FCC expresdy found that “wirdessis
not yet a suitable substitute for local circuit switching.”?%® Citing the small
number of CMRS subscribers (three to five percent) who use wirdless serviceasa
replacement for fixed wirdline service, the FCC aso concluded that “ CMRS does
not equal traditiona incumbent LEC servicesin its qudity its ability to handle
daatraffic, its ubiquity, and its ability to provide broadband servicesto the mass
market.”?%* This observation appliesto al dternate forms of wirdess
technologies, including satellite, mobile, and fixed.
On the specific issue as to whether they should be considered in the trigger

andysis, the FCC dtates unequivocdly, “we do not expect state commissions to

consider CMRS providersin their application of thetriggers.”?®® Thus, any

2821 d. 1 440.

283 14, q 445.

284 1d. n.1549; see also T 445 (“wireless CMRS connections in general do not yet equal
traditional landlinefacilitiesin their quality and their ability to handle datatraffic”). The FCC
cites evidence in itsrecord that wireless service is engineered to provide only roughly 70
percent call completion rate while wireline call completion rates exceed 99 percent. 1d. n.
1363.

2514, n. 1549 (emphasis added).
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CMRS providers proposed by Qwest as supporting a case that triggers have been
met should be excluded from congderation.
Indeed, the FCC's conclusion was echoed in recent comments from SBC's Chief
Executive Edward E. Whitacre, J. who recently agreed that wirdlessis “not going
to displace the wire-line network. . . . It's never going to be the substitute,
Reliability is one reason.” 28
Q. ARE THERE OTHER INTERMODAL ALTERNATIVESTHAT SHOULD
BE GIVEN WEIGHT IN ATRIGGER ANALYSISFOR MASSMARKET
LOCAL SWITCHING?
A. No, unlessit is demongtrated that they are actively in use, actudly providing
sarvice to mass market customers according to the criteria described above, and
are shown to provide service thet is equivalent to ILEC wirdlineloca servicein
terms of cog, qudity and maturity. Asthe FCC dated, impairment anadyses
necessarily focus on “the current technica capabilities, economic characterigtics,
and patterns of use of intermoda aternatives,” with the expectation that “changes
going forward” may affect future impairment proceedings.?®’
Q. HOW DOESTHE FCC'SEMPHAS SON CURRENT TECHNICAL
CAPABILITIESIMPACT CONSIDERATION OF VOICE OVER

INTERNET PROTOCOL (VolP) ASA RELEVANT INTERMODAL

286 « A Wireless World,” Business Week, p. 111 (Oct. 27, 2003).
%7 TRO, n. 331.
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TECHNOLOGY FOR THE MASSMARKET SWITCHING
IMPAIRMENT ANALYSIS?

Voice Over Internet Protocol (VolP) is an example of an emerging technology
that may become a promising dterndtive to traditiona circuit architecture in some
circumstances. Today, however, VoIP has not yet achieved the degree of
subgtitutability necessary to have it weigh into or impact the mass market
unbundled switching impairment andysis. Its current limitations as a subdtitute
for delivery of voice sarvice “comparable in cogt, quality, and maturity to
incumbent LEC services'?®® arewdl known.

Fird, unlike today’ s customers using traditiona landline services, VolP
subscribers will experience aloss of sarvice in the event of any power falure.
This occurs because the end user must use AC power for the phone adaptor unit
that is necessary to convert the sgnal from the analog handset into the | P packets
required for transmission over the | P based data network. Other customer
acceptance issues exist aswdll. Because phone service is provided through this
power adaptor, the customer’ s existing phone jacks and the “ phone extensions’
supported by those jacks are rendered useless. Asaresult, end userswho use
jacks to provide access through extensions, must be willing to replace their
exiging “home network architecture’ with either cordless phones or wireless

phone jacks, atrangtion that can be cosily. And, from acal quality perspective,

288 |1d. n. 1549.
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questions as to the qudity of voice tranamission using Vol P have been raised by
|LECs and equipment manufacturers aike 2%
The cogt, convenience, and quality issues associated with ddlivery of voice
service over Vol P, however important from a customer acceptance perspective,
may aso be overshadowed by customer expectations for call delivery to the E911
Public Safety Answering Point (PSAP). Today, with traditional E911 service, a
cdl from ahome or business telephone automaticaly tranamitsinformation
including the location and telephone number of the cdler, the billing name of the
subscriber, capabilities that consumers once thought extraordinary and now take
for granted. A 911 call from aVVolP subscriber today, in contrast, does not
automaticaly transmit these data. Instead, the caller (regardless of age, medica
condition, and the exigencies of the circumstances) must be able to verbaly
communicate information sufficient to alow the dispatcher to identify the nature
of the emergency, the ass stance needed, and the location where emergency
ass stance should be dispatched.

D. CONDUCTING THE IMPAIRMENT ANALYSIS.
HOW SHOULD THE COMMISSION CONDUCT THE FULL FLEDGED

IMPAIRMENT ANALYSISIF THE TRIGGERSARE NOT MET?

289 gee “Packet Voice Spurs Debate on Fate of Circuit Switches” at
www.eetimes.com/story/OEG20011130S0072; “Defining the Space: Vol P, IP Telephony and
Convergence” found at www.avaya.com.
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A. The Commission must consider the operational and economic barriersto entry
that exist in any chalenged market. For Washington, those facts are discussed in
the testimony of Robert Falcone, Lee Sdwyn and William Lehr filed by AT&T in
this case.
Q. WHAT ISTHE RELATIONSHIP BETWEEN THE TRIGGER ANALYSIS
AND THE FULL IMPAIRMENT ANALYS S?
A. From the perspective of end user consumers, it iscritica that dl of the
Commission’s decisons regarding impa rment, including its decisons on the
triggers, ensure that competitive forces are available to discipline the incumbents
market power in the local markets they now dominate. Thus, asthe FCC noted, a
“key consderation” with respect to the sdlf-provisoning trigger is whether the
sdf-providers used in the trigger analysis “are currently offering and able to
provide service, and are likely to continue to do s0.”2%° Similarly, under the
wholesde trigger, carriersthat are used to apply that trigger must be substantial
enough to “provide competitive pressures on pricing and terms.. . .” 2°* Thus,
before the Commisson determines that atrigger is met, it must require firm proof
that the defined area already supports multiple switch-based carriers that provide
meaningful competitive aternatives for mass market customers, and it must be

confident that that market will continue to support meeningful fadlities-based

competition in the future if access to UNE-P were diminated.

20 TRO, 1 500.
2l 1d. 9 505.
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In its section 271 proceeding, Qwest was required to demonstrate that it had met
the Track A and Public Interest Requirements as part of demondtrating thet its
local service market was “irreversbly open” to competition. Qwest Witness
David Teitzd rdied heavily on the availahility of UNE-P as support for itsclaim
that the local market in Washington was “irreversibly open.”?%? Mr. Teitze
clearly indicated that his definition of afacilities based provider included use of
Qwest’s unbundled network eements?®® Now that it has achieved its section 271

objectives, Qwest seeksto diminate that very same competition that it used to

argue that its markets were irreversibly open to competition
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Indeed, as mentioned previoudy, Qwest relies even today on the existence and
proliferation of UNE-P to further its own agenda to seek competitive
classfication of its business services in one docket here in Washington, dl the
while sesking to diminate UNE-P as an avenue for market entry in this docket.?%*
Thisis not amatter to treet lightly. The Commission cannot ignore the fact that
anill-founded decision on imparment will likely result in dragtically reduced

choicesfor loca consumers, aswell asareversd of the prior determination that

292 Before the Washington Utilities and Transportation Commission, In the Matter of the

Investigation Into U SWEST Communications, Inc.’s Compliance With Section 271 of the
Telecommunications Act of 1996, Docket No. UT-003022, Direct Testimony of David L.
Teitzel, May 16, 2001 (“Teitzel Direct”). It is noteworthy in this context that the FCC
determined that UNE-P competition was “facilities based” for purposes of its section 271
reviews. Inthe Matter of Joint Application by SBC CommunicationsInc., Southwestern Bell
Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern
Bell Long Distance for Provision of I n-Region, InterLATA Servicesin Kansas and Oklahoma,
CC Docket No. 00-217, FCC 01-29, Released: January 22, 2001, T 41.

293 Teitzel Direct, p. 40.

294 n the Matter of the petition of Qwest Corp. for competitive classification of basic business
exchange telecommunications services, Docket No. UT-030614, supra.
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the locd market isirreverably open to competition. Therefore, unless and until
the ILEC adduces clear evidence establishing that consumers will not be
competitively harmed if the Commission diminates cost-based access to UNE-P,
the Commission should not conclude that CLECs can economicaly serve the
mass market without access to unbundled switching.

Criticdly in thisregard, it does not matter whether the evidence supporting the
Commisson’s decison isthe “shorthand” data that are reviewed in atrigger
andyss or the more detalled data that will be presented in afull review of
economic and operationa impairment. In ether case, the consumer effect isthe
same -- competitive access to UNE-P will be logt.

As areault, the outcome of atrigger andyss cannot be contrary to the result that
would follow from afull impairment andyss. Indeed, if the Commission
eliminated access to unbundled switching and UNE-P under atrigger test even
though CLECs remain impaired under the FCC's generd impairment standard,
the result would be economicdly irrationd, and thus inconsistent with the TRO's
requirements.2%°

Findly, it isimportant to redize that the ILECs cannot be harmed if the
Commission applies gppropriate rationd criteriato itstrigger andyss, because if
atrigger is not met the ILECs gill have the opportunity to demondtrate that

CLECs could reasonably use their own switching to serve mass-market customers

2% TRO, 1 78 (“any reasonable application of the impairment standard and unbundling
requirements should be economically rational”). See also id., 11 55-56, 69.
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under the full-scale impairment test. Under those circumstances, the Commission
cannot treat the trigger andlysis asa sample “counting” exercise. Ingtead, it must
use its experience and judgment to create arationa set of criteriafor reviewing
the “trigger” data, so that it can be assured that its decison based on those limited
datawill yield the same result as a full economic and operationd impairment
andyss.
Fainly put, the Commission should not conclude that the triggers have been met
unlessit is confident that competitive providers can economicdly thrive usng
UNE-L and provide competitively meaningful service to “the mass market”
within the geographic market areas it establishes within Washington.
ISMERE EVIDENCE OF FACILITIESDEPLOYMENT ALONE
SUFFICIENT UNDER THE TRIENNIAL REVIEW ORDER TO
DETERMINE THAT THE TRIGGERSHAVE BEEN MET?
No. Asnoted above, the FCC expresdly rejected arguments by the ILECs that
“evidence of facilities deployment by competitive CLECS’ must or even can be
treated as * conclusive or presumptive of a particular outcome without additional
information or analysis”?% Thus, dthough evidence of actud fadility
deployment by CLECs " may indicate alack of impairment,” the FCC expresdy

disagreed with ILEC assertions that such evidence should be * dispositive of [or

2% TRO, 194 (emphasis added). The FCC expressly declined to presume, for example, that the
facilities deployment levels sufficient to support agrant of pricing flexibility in amarket would
require a finding of lack of impairment. Id. § 104.
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create] a rebuttable presumption of no impairment.”®” Instead, the FCC
acknowledged that “[i]n deciding what weight to give this evidence’ -- and thus
whether it is probative of aclam of non-impairment -- a Commisson must
consder factors such as “how extensively carriers have been able to deploy such
dternatives, to serve what extent of the market, and how mature and stable that
market is”?%® Moreover, the FCC found that evidence that competitors using
their own switches for other purposes have not converted them to serve mass
market customers bolgtersits findings that sgnificant barriers make use of CLEC
switching to serve such customers uneconomic.?*® Thus, any notion that the
trigger andyssis Smply a matter of counting switches, particularly those
switches used to serve the enterprise market, must be soundly rejected.

E. CONCLUSION
WHAT ARE YOUR CONCLUSIONSWITH RESPECT TO THE
TRIGGER ANALYSIS?
There are severd. Firgt and foremogt, the trigger andlysisisintended to determine
whether and to what extent there are actual and effective aternatives to the
switching capability of the RBOC, in this case Qwest. This does not mean merely
counting switches. Ingtead, it requires that the Commission familiarize itsdf with

the facts that give riseto CLECS economic and operationa impairment in

27 1d. q94.
2% | d. (emphasis added)
291d. n. 1365 & n. 1371.
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Washington, and exercise appropriate discretion in goplying the TRO's guiddines
to develop the quantitative and qualitative criteria necessary to determine which
dternative switching sources should be consdered in the trigger andyss. It dso
means performing a granular analysis, to look at “actua deployment,” i.e, the
places and customersthat a CLEC currently serves. as opposed to mere
potentidity. That actud deployment must include service to both resdentia and
business customers, and not the mere presence of a switch serving one class of
customers but not the other. In addition, the qualified provider (whether a sdf-
provider or awholesder) must be actudly serving the entire geographic at issue,
and not just a subset of that market. And lastly in this regard, the Commission
must assure itsdlf that the trigger andysis has produced arationd and lasting pro-
compstitive result. Thetriggerswill be met only where the defined area dready
supports multiple, active competitors using nortILEC switching to serve the mass
market, under circumstances that can be expected to continue for the indefinite
future, without losing the competitive gains made to date. A fundamentd

concern, and potentid danger, is that the eimination of unbundled mass market
switching will reverse the progress of competition, and force CLECs to exit the
market.

VIl. OVERALL CONCLUS ON.

WHAT ARE YOUR OVERALL CONCLUSIONS?
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During the course of my testimony | have firg tried to provide a brief synopss of
the TRO, and essentidly give the Commission aroadmap to follow in conducting
these proceedings. | have aso provided an overview of the Commisson’scriticd
role in the process of examining whether—as the FCC has found nationally—
CLECsareimpaired in their attempts to enter the market here in Washington,
without the continued availability of ILEC-provided mass market switching,
priced a TELRIC rates. | have explained that such impairment is determined by
means of atwo-step process, i.e., an actud usage test (caled atrigger andyss)
and a potentid deployment test. Both of these tests, however, are ultimately
intended to answer the exact same question: whether mass market customersin
the defined markets will be able to obtain competitive services from multiple
suppliers.

Secondly, | have described the “ unbundled network eement platform” (or “UNE-
P’) interms of @) itsrole in fostering and developing loca exchange competition,
b) the tangible economic benefits which it brings to consumers, and ¢) its
promotion of investment by CLECsand ILECs dike. | conclude that the
capability of UNE-P to bring competition quickly to awide-spread areais
absolutdy unparaleled among the available avenues for loca market entry.
Thereis, quite smply, no other method an entrant can use which will alow entry
in abroad geographic market quickly and effectively. In addition, the benefitsto

consumers resulting from UNE-P entry are clear, and have been independently
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documented: an increased number of choices among providers, a broader
selection of offers from each provider, competitive response from the ILECs, and,
most importantly, faling prices. In short, UNE-P provides real competition and
real consumer benefits. Moreover, contrary to the claims of the ILECs, the
available data demonstrates that UNE-P stimulates invesment by the Bellsand
new entrants alike. In fact, the greet irony of the ILECS argument against UNE-P
isthat they have absolutely no economic reason to promote more facilities- based
compstition to their monopolies. They fully understand that UNE-P is a stepping
gone to investment in infrastructure, and they hope to remove it, and replace it
with a stumbling block.

Thirdly, I have examined the notion of defining a* geographic market” for
purposes of thisimparment analysis. | conclude that it is useful to think of the
geographic market as an “impairment evaluation zone,” because that is the
singular purpose to which they will be put. The factorsto be used in establishing
these zonesis expressy set out in the TRO, and include, inter alia, the locations
of customers actudly being served (if any) by competitors, the variation in factors
affecting competitors ability to serve each group of customers, and competitors
ability to target and serve specific markets economically and efficiently using
currently available technologies. | so conclude that establishing these zones will
be a dynamic and fact-intensive process, in which it will be necessary for the

Commission to obtain solid data, and not rely on a one-sze-fits-al approach.
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While the FCC has said that a geographic market should be less than the entire
datein Sze, it isclear that one of the gods of the Act isto encourage broad
competition throughout the entire sate. | conclude in my testimony thet, for
many reasons, it makes economic sense to view the market more broadly, and asa
larger areq, rather than amore confined area. In this context, the Commission
might want to consder using LATA boundaries or Qwest’s service areawithin
the state as the defining characteridtic of these impairment evauation zones.
Whatever geographic area the Commisson ultimetdy settles on for its
impairment andyss, it should not lose sight of the most important fact here: only
UNE-P works a a scale and scope that is necessary to support mass market
competition throughout Washington.

Fourth, | have provided an andysisto aid the Commisson in determining the
crossover point a which it makes more senseto utilize a DS1 gpplication instead
of “POTS’ to serve amulti-line customer. | conclude there, for numerous
reasons, that the crossover point should be st & twelve (12) lines, meaning that
when a customer is served by twelve or more lines, a CLEC should be
economicdly indifferent between UNE-P or DS1 linesto serve that location.
Laglly, | have provided afarly thorough examination of the so-called trigger
andysisfound in the TRO, where | have reached severd important conclusions.
Most importantly, the trigger andlysisisintended to determine whether and to

what extent there are actual and effective dternaives to the switching capability
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of the RBOC, in this case Qwest. This does not mean merely counting switches,
but instead requires a careful andysis of economic and operationd imparment in
Washington, and the gpplication of quantitative and quditative criteriato
determine which dternative switching sources should be considered in the trigger
andyss. Next, | conclude that the Commission should look at “actua
deployment,” i.e., the places and customers that a CLEC currently serves. which
must include service to both resdentia and business customers. In addition, the
qudified provider (whether a sdf-provider or awholesder) must be actudly
serving the entire geographic area at issue, and not just a subset of that market.
And ladlly in this regard, the Commisson must assure itsdf thet the trigger
andyss has produced arationa and lasting pro-competitive result. A
fundamenta concern, and potentia danger, isthat the eimination of unbundled
mass market switching will reverse the progress of competition, and force CLECs
to exit the market.

DOESTHISCONCLUDE YOUR TESTIMONY?

Yes, it does.



