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l. INTRODUCTION OF WITNESS

WHAT ISYOUR NAME AND BUSINESS ADDRESS?
My nameis Anthony J. Giovannucci. My business addressis 429 Ridge Road,

Dayton, New Jersey.

WHAT ARE YOUR PRESENT RESPONSIBILITIES AND BACKROUND?

| am aDivison Manager with AT& T Loca Network Planning and Program
Management (“LNS’), the organization within AT& T Corp. that provides|oca
sarviceto AT& T Business customers. In my current position | am responsible for
anumber of key areas of Outgde Plant activity, including the development of an
Outside Plant plan of record for capital deployment, negotiation and completion
of agreements controlling rights-of-way, franchises and joint facilities builds.
Additiondly, | am respongble for the devel opment and gpplication of Standard
Network Architecture Guiddines. Prior to my present position, | did contract
work at various regiona Bell companies (BellSouth) and operations companies
between 1987 and 1993; from 1993 to 1998, | worked a TCG, which was

acquired by AT&T in 1998.

AsaDivison Manager in LNS Planning and Program Management | am part of a
larger team thet is responsible for the efficient planning, engineering, ddivery and
management of loca network capacity, assets, and associated information

sarvices. In generd, thisteam ensures that LNS optimizes the use of its limited
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resources and controls expenses while meeting end-user customers expectations

and dlowing for an appropriate return on the Company’ s investment.

. PURPOSE OF TESTIMONY

Q. WHAT ISTHE PURPOSE OF YOUR TESTIMONY?
The purpose of my testimony isto asss the Commission in implementing a
workable framework to evaluate ILEC clams of nortimparment thet is faithful to

the principles and requirements st forth in the Triennial Review Order.!

Inits TRO, the Federd Communications Commission (“FCC”) determined that
incumbent loca exchange carriers (*ILECS’) must provide competitive loca
exchange carriers (* CLECS’) with unbundled access to dedicated transport. The
FCC made anationa finding that CLECs are impaired without accessto DS-1,
DS-3 and dark fiber dedicated transport.? Nevertheless, the FCC has authorized
gtate commissions to evauate any specific damsthat an ILEC might advance, on
the basis of specific criteriato be assessed on a particular route, that competing

carriers are not impaired without unbundled access to dedicated transport a a

specific capacity level.

1 Inthe Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers (CC Docket No. 01-338); Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996 (CC Docket No. 96-98); Deployment of Wireline Services Offering
Advanced Telecommunications Capability (CC Docket No. 98-147), Report and Order and Order on
Remand and Further Notice of Proposed Rulemaking, FCC No. 03-36 (rel. Aug. 21, 2003) (“ Triennial
Review Order” or“ TRO").

2TRO, 1359.
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Section 111 briefly describes dedicated trangport and identifies the impairments
CLECsface without the availability of dedicated transport as an unbundled
network element (“UNE”"). Section IV below summarizes the reasons why the
FCC continues to require the ILECs to provide unbundled access to dedicated
transport.3 Section V sets forth the analysis that the Commission must undertake
to determineif certain “triggers’ have been met —i.e., that certain conditions exist
on a specific trangport route that indicate a CLEC is not impaired without access
to UNE transport on that route. If, and only if, the triggers are met, may the sate
lift the unbundling obligation for dedicated transport on a particular customer
route. Section VI discusses reasons why, even when thereis evidence that a
trigger has been satisfied, it may be appropriate for the Commission to find that
CLECs remain impaired with respect to particular transport routes. Section VI
briefly explains the additiona test for non-impairment based on potentid facilities
deployment. Finaly, Section VIII identifies and addresses the trangtion issues
that the Commission must resolve before setting a termination date for the
availability of unbundled access to dedicated transport for any particular transport

route.

3 A transport “route” is defined as a connection between two specific incumbent LEC switches or wire
centers. TRO, 1401
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[Il.  DEDICATED TRANSPORT
A. Use of Dedicated Transport
WHAT ISDEDICATED TRANSPORT?
A. The interoffice tranamisson facilities that provide telecommunications between

wire centers or switches are called dedicated transport. Such facilities are
generaly offered at DS1, DS3 and OCn capacity levels. The FCC aso included
dark fiber in the definition of dedicated transport. Until recently, the FCC,
defined dedicated transport as “incumbent transmission facilities... that provide
telecommuni cations between wire centers owned by incumbent LECs or
requesting telecommunications carriers, or between switches owned by incumbent
LECs or requesting telecommunications carriers.”* However, in the TRO, the
FCC modified its definition of dedicated transport to include only “those
tranamission facilities connecting incumbent LEC switches and wire centers
withinaLATA.”® Thus, CLECswill no longer be able to obtain the transmission
facilities between ILEC wire centers or switches and CLEC wire centers or
switchesas UNEs. If a CLEC wants to obtain these facilities from the ILEC, it
will have to pay much higher specid accessrates. Thisis unfortunate, because it

will rasethe CLECS coststo provide service.

* In the Matter of the Implementation of the Local Competition Provisions of the Telecommunications Act
of 1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed

Rulemaking, FCC 99-238 (rel. Nov. 5, 1999), App. C., § 51.319(d)(1).

® TRO, 11 365.
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WHY DO CLECSNEED UNBUNDLED ACCESSTO DEDICATED
TRANSPORT?

CLECs use dedicated transport to interconnect to the ILECS networks pursuant to
Section 251(c)(2), and they aso use dedicated transport facilities (where
available) to backhaul traffic to their wire centers or switches. Although, as noted
above, the FCC has changed the definition of dedicated transport so that CLECs
no longer can obtain dedicated transport between ILEC wire centers or switches
and CLEC wire centers or switches, CLECs are still impaired without accessto
transport between ILEC wire center or switches, because such facilities cannot be
economicaly replicated, and there are dso numerous operationd issues that can
prevent a carrier from building its own facilitiestimely or & al. Thus, CLECS
continue to need access to such ILEC-provided trangport, even if in some cases
they must obtain it as anont UNE facility a ahigher rate. Furthermore, dthough
AT&T isnoat a thistime asking this Commission to modify the FCC' s definition,

it isimportant to recognize that the FCC has not diminated the imparments

CLECs suffer by smply changing the definition of dedicated transport.

WHY DO CLECSNEED TO BACKHAUL TRAFFIC TO THEIR WIRE
CENTERSOR SWITCHES?
The short answer is because the CLECs network architecture is different than the

ILECs.
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Every cusomer of an ILEC hasaloop that is connected to the ILEC’ s switch.
Generdly, these loops terminate in awire center (dso known as a centra office)
on the customer-facing side of the main didribution frame (“MDF’). On the
other side of the MDF (the equipment side) are the gppearances for the various
pieces of equipment found in that centrd office, including the ILEC' s switch

ports. Relatively short pairs of wires known as jumper wires are extended
between the two sides of the MDF to make a connection between the loops and
the switch. The important point hereis, that with the ILEC’ s network architecture
the cusomer loops dl terminate in the same centra office wherethe ILEC's
switch that serves those customersislocated. See Direct Testimony of Robert V.

Facone at 13 — 15 for amore complete explanation.

Because dl of the customer loops terminate in the ILEC’ s centrd office, before a
CLEC can gain access to these loops it must first establish a collocation
arrangement in the ILEC’ swire center. Once these collocation arrangements are
edtablished the CLEC must ingal the equipment in its collocated space to dlow it
to convert the analog loop to adigitd signa to make it capable of being extended
without a degradation in customer service. The CLEC must dso ingdl or lease
the high capacity transport facilities that will be needed to extend the loops from
the ILEC's centrd office to the distant location where the CLEC has its switch
indaled. Thisextenson of the loops to the distantly located CLEC switchis

generdly referred to as backhaul. For the high capacity facility portion of this
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arrangement the CLEC commonly uses |LEC dedicated transport to backhaul the

loops to its switch.®

B. AT& T’s Network

CAN YOU DESCRIBE HOW AT& T PLANSAND BUILDSITSLOCAL
NETWORKS?

Yes. Firg, AT& T sdecison to enter anew market may include adecison to
inddl alocd switch, which initidly in virtudly al cases would serve large

business cusomers. AT& T must dso determine the most economica and religble
method for establishing connections from its switch to customer end-users, i.e.,
whether and how to deploy outside plant or to collocate in the ILEC' s wire center

to gain access to its customers' loops.

AT&T connectsits customersto its own network using two distinct methods.
Under the first method, referred to as“Type I” provisoning, AT& T providesthe
connection between the end-user customer and AT& T’ s network entirely on
AT&T owned and operated facilities. In these Stuaions, AT&T either ownsor is
economicaly able to justify building facilities to the end-user’ s premise. The
second — and by far more common — provisoning method, isreferred to as“ Type
[I” provisoning, in which AT& T leases from another carrier some portion of the

equipment or facilities used in providing connectivity to the end-user’ s premises.

% Asnoted above, in the past |LECs were required to provide dedicated transport from their wire center or
switch to the CLEC’ swire center or switch. Now, the CLECswill have to provide such “entrance
facilities’ themselves, or purchase them from the ILEC as special access.
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When it uses Type |l provisoning, AT& T has determined that it does not have, or
cannot feagbly build, facilities dl the way from its network to an end-user’s

premises.

To the extent that thereis astandard AT& T/LNS local network architecture, its
foundation isa“ring” design based on sdlf-heding, SONET switching equipment.
The ring architecture allows the “sgna path” to switch from the “east” direction
to the “west” direction around the ring based on manual and automatic setup of
the multiplexing fadllities This design, which relies on physicd diversity in dl
routes and location entrances,” provides the most reliable network and protects
againg events such as cable cuts or severe weether that can pardlyze amore

traditional network.

AT&T snetwork is made up of two digtinct ring types. Backbone and Customer

Rings. Trangport is provided by the Backbone ring.
Q. WHAT ARE BACKBONE RINGS?

A. In genera, the Backbone provides high bandwidth trunking and transport between
AT& T sown facilities and its switch. The Backbone ring islaid out to support the
deployment of SONET rings and/or asynchronous equipment and is based on

physicaly diverse, redundant point-to-point connections between AT& T nodes.

" Physical diversity is defined as distinctly different routing of the fiber cable such that there are two
distinct routes in the right-of-way and between the served |ocations that maintain a defined physical
distance between each route, and two entrances to alocation, with each entrance maintaining a defined
physical distance from the opposite entrance.
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thering’ sfunction. The nodes dso serve as access points on the ring where
digita information enters, exits or is further processed. The location of the
backbone is tied both to the anticipated potentid for demand and the avail ability

of exiging facilities from which to leverage expanson. For example, in many of

the origind TCG markets, TCG had access to the fiber network of one of its cable

owners from which to begin its network design.

WHAT ARE CUSTOMER RINGS?

Cugtomer Rings aso support the deployment of SONET rings. Traffic on these
fadilitiesis generdly reserved for the lateral connectivity of specific cusomers
and/or locations that require connectivity to the Local Service Node, where

services can be routed to Backbone and associated rings as necessary.

WHAT PORTION OF THE NETWORK DOESAT&T BUILD FIRST?
In entering anew market, AT& T firgt builds backbone and high-capacity
facilities, and uses lower capacity (e.g., DS-1 or DS-3) facilities from other
carriers, dmost aways the incumbent. Therefore, as with the ILECS networks,
thelogicd development of the network isto build the largest “pipes’ fird, i.e.,
establishing the backbone and then to create where economicaly and

operationdly feasble, connectivity to customer locations.
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Q. HOW DOESAT&T DECIDE WHERE TO COLLOCATE INILEC WIRE

CENTERS?

A. When AT&T initidly congtructed its network collocations, two factors were taken

into account when determining where to place its collocations (1) the proximity to
AT& T s network; and (2) the concentration of customers. Other factors,
including the both initid and recurring collocation costs and the availability of

collocation space, dso influenced collocation decisions.

After AT&T entered into its origind interconnection agreements and collocation
gpace first became more widely available, the Company actively sought to place
collocation cages in as many ILEC wire centers as possible, with the intention of
building facilities to put these collocations ‘on net’ as traffic volumes warranted
such construction.® However, over time it has become apparent that due to the
high backhaul costs associated with these collocations, along with the inevitable
operations hurdles (including acquigition of rights-of-way for the sdf-
provisoning of facilities and the cost of a hot cut), the investment in collocations
in anticipation of some day having sufficient cusomer demand was not

economicdly feasble,

8 There were many factors that influenced AT& T to acquire and build out a number of collocations through
out the ILEC footprint. In addition to the obvious motivation of having access to the largest pool of
customers available, from 1996 through 2000, collocation space was in high demand, often with dozens of
both facilities-based CLECs and DLECs seeking space. Since the collocation space is offered on a ‘first
come, firstin’ basis, it appeared that a provider who was not among the ‘first in’ was likely to be required

to use the less desirable virtual collocation or potentially be shut out of awire center. Additionally, many
of the more efficient collocation alternatives now available (e.g., ability to use smaller, shared space

without a separate cage), were not available prior to the FCC promulgation of collocation rules.
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C. CLEC Impairments

Q. WHAT IMPAIRMENTSDO CLECSFACE IN DEPLOYING THEIR OWN
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TRANSPORT?

Thefirg issueisthe lack of sufficient traffic to warrant building facilities. When
AT&T congders whether to build its own interoffice dedicated transport facilities
to an ILEC wire center, most wire centers can be eiminated right off of the bat.
When the percent of the market sharethat AT& T can reasonable expect to
achieve istaken into account the mgority of the wire centersin the ILEC network
amply do not have asufficient customer concentration to economicaly justify
such congtruction.® Indeed, in 70 percent of the ILECS wire centers, AT& T
would not have sufficient traffic to fill asngle DS-3 facility to reasonable levels

of utilization, and no such congruction can be justified without the expectation
that the sdlf-provided facilitieswill be used to support numerous DS-3' s worth of
traffic. Thus, the sdf-provisoning of facilitiesin the vast mgority of wire centers

isinfeasble for the CLECs.

CAN YOU IDENTIFY SOME ADDITIONAL IMPAIRMENTS?
Yes. The poor condition of the industry, congtruction difficulties, prior volume
and term commitments, the cost and time needed to obtain collocation

arrangements and lack of capitd.

9 Even in highly competitive UNE-P markets such as New Y ork, the ILEC (Verizon) has maintained a
>75% share of the market for all local access lineswith all of the other CLECsoperating in the state
competing for a piece of the remaining 25% of the market.
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Q. WHY DO YOU IDENTIFY THE POOR CONDITIONSIN THE
TELECOMMUNICATIONSINDUSTRY ASAN IMPAIRMENT?

A. Even inthe rdatively small subsat of cases when it may make business senseto
build our own facilities, the economy and genera poor conditions for
telecommuni cations companies aso has had an unexpected impact on projects

that AT&T currently has under congtruction.

For example, AT& T engagesin joint builds® with other CLECsin order to share
the high fixed costs of condtruction. In the last severd years, however, many

firmswith whom AT& T was building outsde plant facilities have filed for
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bankruptcy.

WHAT KIND OF CONSTRUCTION DIFFICULTIESDOESAT&T
FACE?

New network congtruction is very time consuming. Often such congtruction
requires cooperation from the local authorities and other carriers and can take
months, or even years, to complete. But customerstypicaly seek servicein time
frames mesasured in days or weeks. As aresult, when faced with sgnificant
congruction dlays, AT& T must rely on the other suppliers able to meet those

time condraints. The choiceis generdly achoice of one—theILEC. Thisis

10 Under the terms of a“joint build” agreement, two or more carriers agree to share the cost and usage of
new facilities. Inthese circumstances, one of the firmsisidentified asthe ‘lead’ partner, and undertakes
the actual construction of the facility. The remaining carriers do not take possession of their part of the
facility until construction concludes and acceptance testing is completed. Depending on the terms of the
parties’ agreement, non-lead parties may make significant payments toward construction costs prior to the
assets being transferred.
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especidly true because the congtruction process often is fraught with hurdles that

dow, and at times can even stop, deployment.

In particular, deploying new dedicated transport facilities involves a sequence of
critica steps, and failure or ddlay in any one of those steps could halt a build.
First, a CLEC must negotiate a right-of-way agreement with the loca
municipaity where the CLEC seeks to provide service. Municipdlities often
demand exorbitant fees and other onerous conditions. Although atypica
franchise agreement may take between four and sx monthsto negotiate, AT& T
has franchise negotiations (and accompanying litigation) that remain unresolved
after several years. ' Further, even after afranchise agreement isreached, a
municipdity’ s ratification process can add as much as 60-90 days before
congruction can begin. These types of problems are not isolated incidents,

AT&T has experienced such delays and additiona costs across the country.

The imposition of other extraneous and burdensome regulations are also often
included in connection with government entities granting of afranchise. Despite
clear FCC and court decisions delineating precisely what falls within the rubric of
rights-of-way management and what does not, many loca authorities continue to
require compliance with regulations that are unrelated to the management of

rights-of-way, but instead seek to control other carrier operations. Perhaps the

1 The terms ‘franchise’ and right-of-way are often used interchangeably to describe the permission needed
to actually construct telephone facilities. However, the permission a LEC seeks from the municipality is

the ability to access rights-of-way within the municipality to build. The ‘franchise’ or actual right to
provide telecommunications service is granted by the state PUC.
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greatest burden on CLECs are unreasonable delays in the granting of accessto

rights-of-way.

CAN A CLEC AVOID THESESDELAYS?

Possibly. To avoid these delays, CLECs have three choices. they can accept
these burdensome and discriminatory conditions, use the exidting facilities of the
incumbent; or forego competing to provide service to customers. None of these

dternatives put a CLEC in apractica position to compete.*

Not only must the CLEC seeking to build negotiate with loca municipdlities, but

itislikely the CLEC will also need to negotiate additiond agreements with other
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parties, including the ILEC. Such agreements may address the use of existing
rights-of-way capacity or developing new right-of-way capacity on the CLEC's
desired route. Findly, even the conclusion of negotiations does not necessarily
sgnd the end to the delays to the sart of congtruction. Many municipalities have
Specific provisons requiring carriersto build fadilities jointly (e.g., coordination

of street digging), and some municipalities have placed restrictions or moratoria

12Thefinal option opento AT&T or another CLEC isto simply anticipate them and build facilitieswell in
advance of customer needs, much the same way the ILECs originally built their networks. Unfortunately,
the realities of the market, including the CLECS' current inability to obtain capital, demonstrate that this
“build it and they will come” option is simply the road to insolvency.
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on new congruction. All of these requirements add complexity, cost, delay and

uncertainty to any attempt to obtain a permit and initiate construction.*®

Evenif AT&T obtainsdl of the necessary authorizations (rights-of-way, building
access), that is only the beginning of the process. Once dl these steps have been
successtully completed — and assuming the customer is il willing to wait for
service — the CLEC isthen in aposition to begin constructing the necessary
facilities. Aswith any type of construction project, unforeseen problems

including labor and equipment shortages can delay completion.
Q. HOW LONG DOESIT GENERALLY TAKE TO BUILD FACILITIES?

A. Even under ided conditions, it takes aminimum of twelve months for afacility to
become “revenue ready” — i.e., ready to provide service to a customer or
customers subtending a particular centra office. Such ided conditionsinclude:
(1) prior existence of any necessary rights-of-way, or circumstances, (2)
avallahility of collocation space; (3) al congtruction proceeding without
unforeseen delays, and (4) ready access to the customer’ s premises within the

building. In our experience, the chances of al of these conditions being satisfied

13 |t isimportant to note that even in circumstances in which these provisions are presently applied equally
toal carriers, the ILEC islikely to have obtained its franchise and accompanying benefits prior to the
imposition of the current requirements. This often leads to situations where municipalities seek significant
payments or benefits from the CLECs that were not originally imposed on the ILEC (e.g., to have part of

the CLEC’ s network assigned to the municipality). Further, it isnot uncommon for municipal ordinances

to allow existing providers, i.e., the ILEC, to be “grandfathered.” Additionally, asthe first occupier of
conduit, ILECs have another advantage. ILECsroutinely retire copper facilities ‘in place’ and only pull out
the retired copper when they have a need for additional new facilities. This practice effectively alowsthe
ILECsto reserve space in the existing conduit, while at the same time making it unavailable to other
providerswho need it immediately.
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a alocation are dmogt nil. Indeed, in many cases, the difficulties described
above can add months, and even yearsto the process. AttimesAT&T may be
forced to abandon plans to build within amarket because the obstacles are smply

too gret.

In addition, as noted earlier, congtruction typically involves deploying a“ SONET
ring” architecture (or some other means of network redundancy). A “SONET
ring” isaform of “sdf-heding” network architecture that provides unique
reliability for cusomers, because it employs diverse routing to ensure continued
service even when particular segments of the ring are accidentaly cut or
experience other technicd difficulties. Generdly, this diverserouting is
accomplished by constructing two physicaly separate fiber pathsin aclosed
chainor “ring.” The key fact to note is that the route diversity often resultsin
doubling the difficulties a CLEC must overcome before the project even begins.
To implement aredundant network design, CLECs often need multiple rights-of-
way, and may have to negotiate access to each of them with one or more entities,

including municipdities, incumbent LECs or other parties.

WHAT IMPAIRMENTSDOESA CLEC FACEWHEN IT SEEKSTO
COLLOCATE?

CLECs must aso establish gppropriate collocation in order for self-constructed
interoffice transmission facilities to be of much vadue. Because virtudly al

customer loops terminate in ILEC offices, in order to connect these loops to the
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CLEC s network, some form of collocation is ultimately required. Obtaining
collocation is dso accompanied by its own set of impairments, including lengthy
ILEC application processes, unclear space disposition or wire center space
exhaugtion, and significant space preparation and use charges. Other factors that
impact the cogts of using collocation in a network design include remote
placement of collocation space (i.e., within awire center but far from the frame)
that may require added copper connectivity, unreasonable power delivery and
riser charges, ILEC imposition of government-mandated building code upgrades
that should be covered by the ILEC (e.g., asbestos remova and compliance with
Americans with Disabilities Act), ILEC premium charges for ‘ preferred
contractors and consultants, and charges for unneeded or unnecessary services or

quantities of service.

Further, there is no reasonable dternative to collocation within an ILEC wire
center. Although the ILECs have atempted to make much of the availability of
collocation “hotels,” these are generdly designed for and used by carriers offering
specialized services, including ISPs, Application Service Providers, Integrated
Communications Providers, data storage companies, voice processing companies
and enterprise companies. Therefore, while these hotels can provide needed
access for these providers to connect with each other, the primary collocation
needs for CLECs, such as AT& T, that offer afull array of locd services,

including local voice sarvice, isthe need for accessto the ILECS network
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facilities. Thisneed can only effectively be served by collocation within an ILEC

wire center.

WHY ISLACK OF CAPITAL AN IMPAIRMENT?

It isimportant not to forget that new congtruction requires significant up-front
capita investment and, as aresult, the CLEC must obtain a source of funds for the
project. The decison to invest capita in new congtruction is based on fairly
ample business case principles. AT&T balances the amount of money needed for
the condruction, the availability of capitd, the average payback time on the
capital, the maximum contributions such construction will have on the success of
avariety of products and services of the Company, and the potentia risks and
returns of other projects competing for the same limited congtruction dollars. As
part of thebusnesscase, AT& T conddersits existing facilities, including wire
center collocations, and how new congtruction will maximize the usage of those
feacilities. AT&T then must baance these factors againg both the customer’s
willingness to wait for facilities, and the willingness of a cusomer to enter into a

term contract sufficient to meet AT& T’ s cost recovery guiddlines.

But a sufficient pool of capitd is often difficult to obtain, particularly at rates that
would conform to prudent business practices. Moreover, any capitd that is
avalable will generdly be dlocated firgt to ventures that have the potentid to
generate new revenues before being made available for cost reduction/service

improvement opportunities. Asaresult, construction projects to replace existing
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leased facilities will generdly be deferred in preference to other projects that gain
new customers or increase spending by existing customers. Even then the
congtruction project must have higher potentia returns (lower payback periods)
and/or lower risk (uncertainty) of cost savings should access prices drop
compared to other projects competing for today’ s exceedingly scarce capitd. In
my experience, the planned loca condiruction program has dways exceeded the
avallable capita. However, due to unanticipated needs to address customer
demands and/or in order to better assure the Company’ s ability to meet short-term
earnings requirements of the financia markets, by year’s end, the funding

available for projectsis typicaly cut again.**

The current economic decline, particularly in the telecommunications industry,
has dso radically changed both the availability and cost of capital. In the past,
both the capital markets and vendors served as ready sources of capitd, but the
downturn in the economy, coupled with the now almost routine failures of

CLECs, have made investors wary.

ARE THERE ALTERNATIVESTO THE ILECS?
Unfortunately, there are few dternaivesto usng the ILECS fadilities. Thisis

due to anumber of factors. Firg, the coverage area, or footprint, of dternative

14 Even in circumstances where the economic threshold for self-supply is met, there are factors that
preclude construction. For example, in some instances, the incumbent is providing service under term or
volume discount arrangements that include substantial termination penalties that make switching to a
CLEC prohibitively expensive. In other instances, AT&T is unableto useits own facilities because of
limited collocation space or collocation equipment capacity.
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suppliers tends to be quite limited. In most areas, the ILEC isthe only provider
with facilities. Further, AT&T has found that in markets where avigble
dterndiveis available, its fadilities often overlap with AT& T's own fadilities'®
Thus, thereis afdse impresson that the geographic coverage of the CLECs

networksis greater than it actudly is.

Another practica limitation to the use of dternate supply isthat AT& T requires

al of its suppliersto comply with Telcordia standards (or other generdly
recognized industry standards) and meet Direct Measures of Quality (“DMOQS’)
that include financia consequences for failure to perform (which the ILECs
generdly resist for their specia access services). However, some potentia
dternative suppliers either cannot or are unwilling to commit to set performance

measures. Thus, they are not considered suitable.

Alternative suppliers a'so must be able to meet OBF standards for pre-ordering,
ordering, provisoning, maintenance and repair and billing. Although AT&T has
astrong preference for the use of mechanized operationa support systems,
suppliers must &t least have procedures that meet industry minimum standards. It
would beimpractical for anationd competitor to ded with avariety of dternative
suppliers unless there were some reasonably standardized means for exchanging

critical information and monitoring interrel ated business operations. While the

151N fact, as mentioned previously, AT&T has actively sought to partner with other telecommunications
carriersin order to combine resources to justify continued growth of the network.
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ILEC can comply with these requirements, not al aternative suppliers can do o,
or a least not on a mechanized basis.
IV. THE FCC FOUND THAT COMPETITIVE CARRIERSARE

IMPAIRED NATIONWIDE WITHOUT UNBUNDLED
ACCESSTO HIGH CAPACITY DEDICATED TRANSPORT

WHAT WERE THE FCC'SFINDINGSWITH RESPECT TO
DEDICATED TRANSPORT?

After extended proceedings and after considering an enormous factual record, the
FCC determined that competitive carriers are impaired nationwide in their ability

to provide loca telecommunications services without access to dedicated

transport, up to specificaly defined limits*® The FCC found, on a nationwide
bass, that CLECs are impaired without access to unbundled DS-1, DS-3 and dark
fiber interoffice transport.}” This means ILECs must provide unbundled accessto
DS-1, DS-3 and dark fiber transport absent a route-pecific showing of non
impairment.X® It should be noted that the FCC capped access to DS-3 transport at
12 DS-3 circuits per route per carrier, reasoning that demand for greater capacities
would judtify the high sunk costs of a CLEC establishing its own interoffice

transport on such routes. **

The FCC determined that there is an important and continuing need for the

incumbent LECs to continue to provide competitors with unbundled access to

%1d., 11359 & 381-93.

171d., 11381, 386 & 390.

18 The FCC began its analysis by limiting the definition of dedicated transport “to only those transmission
facilities connecting incumbent LEC switches or wire centers.” 11 359, 366.

¥ TRO, 1388.
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dedicated trangport. The FCC found that “[d]eploying transport facilitiesis an
expendve and time-consuming process for competitors, requiring substantia
fixed and sunk costs”?° The costs of self-deploying trangport fadilitiesinclude
collocation cogts, the codts of fiber, the cost of physicaly deploying the fiber, and
the cost of the optronics necessary to light the fiber.?! In addition, the FCC
acknowledged that a“ substantial part of the costs of deploying transport isin the
sunk cost of burying, or otherwise deploying the fiber,” including costs of

“ obtaining rights- of-way, digging up streets or attaching cabling to poles”

Given these cogts, the FCC concluded that, to avoid impairment, competitive

10

11

12

13

14

15

16

17

carriers continue to need access to unbundled dark fiber transport, DS3 transport
(up to amaximum of twelve unbundled DS3 trangport circuits dong asingle

route) and DS transport.?®

The FCC adopted two triggers to be used to identify where CLECs are not
impaired without access to ILEC transport: a sdlf-provigoning trigger and a
wholesde fadilities trigger.>* The sdlf-provisioning trigger, however, does not
apply to DS-1 transport because the FCC specificaly found that CLECs cannot

economically self-provision transport a such alow capacity level.?> Criticaly,

20 |d., 41371, 373, 382.

21d.

221d., 9382.

23 d., 11 359, 388.

241d., 19399 — 400, 405 - 411 & 412 - 416.
251d., 1409.
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the Commission must perform the transport trigger andysis on a route-pecific

basis, with “routes’ connecting specific pairs of ILEC wire centers.?®

V. DS1, DS3 AND DARK FIBER TRANSPORT TRIGGERS

A. Self-Provisoning Transport Trigger

DESCRIBE THE SELF-PROVISIONING TRIGGER.

Fird, it isimportant to understand that the Commisson’strigger anadyssis more
than amere counting exercise. The FCC found that CLECs are impaired without
access to ILEC dark fiber, DS-1 and DS-3 trangport (up to 12 DS-3s per route per
carrier).?” To change that finding for any specific transport route, the ILEC must
adduce evidence that shows CLECs are not impaired on that route at the identified
capacity levels. Thisrequiresthe ILEC to provide clear evidence that CLECs
have overcome the myriad of operational and economic barriersthey facein

deploying such facilities so that real competition is available on that route,

The FCC expresdy delegated state commissions the authority to find competitors
are not impaired without access to UNE dedicated transport “when there is
sufficient evidence that facilities deployment is possible on a particular route”?®
The best evidence of that, according to the FCC, is actua competitive deployment
of trangport facilities on the route in question. In order to meet this* self-

provisoning trigger” for a specific route, the ILEC must demondirate that three or

26 1d., 1401
%" See 47 CFR. §51.319(8)(2)(iii).
28 TRO, 1405.
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more unaffiliated and competing carriers have each deployed transport facilities
on that roue.® To qudify as“trigger-eligible” each saf-provisioned facility on
the route must be operationaly ready to provide transport between specific ILEC

central office pairs°

WHY DID THE FCC REQUIRE THREE COMPETING CARRIERS?
The FCC' s reasons for requiring three competitive facilities in thisingtance are
ingructive. First, the FCC wanted “to be assured that the route can support
‘multiple, competitive transport networks.”” Second, the FCC recognized that
some network owners may not want to provide wholesde sarvices, so thistrigger
is differentiated from the wholesde services trigger. Third, the FCC explained
that, because of the sunk costs associated with ingtalling transport, the transport
facilities would remain on aroute even if the compstitive provider exitsthe
market itsdf.3! Underlying this reasoning is the principle that must guide the
Commissoninitstrigger andyss red avalability of competitive dternativesis

of paramount importance to making a norn-impairment finding.

DID THE FCC IDENTIFY ANY CRITERIA FOR THE STATESTO USE
IN APPLYING THE SELF-PROVISIONING TRIGGER?
Yes. Paforming the substantive trigger analyss requires the Commission to

apply anumber of key criteria the providers must be unaffiliated, the providers

291d., 1 405.
3014, 1406.
3114, 1407.
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must own their own facilities, the triggers must be andyzed for each capacity
levd, the trigger must be reviewed on a route- pecific basis, and the trigger

candidates must be operationally ready.

DID THE FCC DEFINE WHAT AN UNAFFILIATED PROVIDERSI|S?
Yes. To“prevent gaming,” the FCC required aternative self-providers of
transport to be unaffiliated* The transports must be self-provisioned by three or
more unaffiliated competitive LECs. The FCC emphasized that the three CLECs
identified to satisfy thistrigger must be * unaffiliated with the incumbent LEC and
each other.”® For purposes of these proceedings, the FCC noted that it is using
the term “affiliate’ asit is defined by the Communications Act in 47 U.SC. §
153(I). The Communications Act defines as an “dffiliate” inter alia, any entity
that owns “an equity interest (or the equivaent thereof) of more than 10 percent”

in another entity.* Therefore, the trigger only applies where there are three or
more CLECs providing service, neither of which are more than 10% owned by the
ILEC or the other CLEC. In gpplying this standard, the FCC observed that “when
acompany has acquired dark fiber from another carrier on along-term IRU basis
and activated that fiber with its own optronics, that facility should be counted asa

separate, unaffiliated facility.”3°

32 See, e.g., 111400, 405, 408, 414, & 408 n. 1263.
331d., 1408,

34 47U.5.C. §153(l), quoted in TRO, 11263 & n.980.
35 TRO, 1 408 (emphasis added).
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Q. DESCRIBE THE OWNERSHIP REQUIREMENT.
The unaffiliated carriers must own the trangport fecilities. The key question is
whether three carriers “ have each made sunk investment in trangport facilitieson
aroute,” thus permitting the state to conclude “that sunk costs, economies of
scae, and other barriers to deploying transport facilities do not present an
insurmountable barrier [to sdf-provisioning trangport] on a particular route . . .”3¢

A carrier leasing dark fiber subject to long-term IRUs qudlifies, provided,

however, that the fiber is it with the IRU-holder’ s own optronics.’

Q. DESCRIBE THE CAPACITY REQUIREMENT.
The trigger andyss must be performed for each particular capacity of transport
(i.e., DS-3, dark fiber). The FCC organized its transport impairment analyss
based on capacity level “because it isamore reliable indicator of the economic
abilities of arequesting carrier to utilize third-party aternatives, or to sdlf-
deploy.”*® And asthe FCC aso explained, the requirement of separate
goplication of the trigger andysis for each capacity leve of trangport meansthet if
impairment “at aparticular capacity” of trangport on one specific routeisno

longer found, transport at other capacities might still be available

% 1., 1405.

371d., 1408,

38 1d., 1 376; see TRO Section VI(C)(4)(c) (setting forth “ Capacity-Based Impairment Analysis’ for
dedicated transport).

%91d., 1407.
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The rlevant threshold inquiry for the sdf-provisioning transport trigger for any
sngle route, therefore, is whether three carriers have self-provisioned dedicated
trangport at a particular capacity level. The upper bound (12 DS3s) reflects the
FCC'sdecison to rdieve the ILECs of any obligation to provide dedicated

transport at a capacity level above 12 DS3 circuits.*

Therefore, an ILEC that wishes to establish afinding of no impairment based on
the sdf-provisoning triggers for a particular transport capacity levd, e.g., below
12 DS3s, mugt show that three carriers have sdlf-deployed transport facilities at
the relevant capacity level. Thus, acarrier that has deployed transport at a
capacity levd of, e.g., 18 DS3 circuits, or that has deployed optica level (OC)
trangport facilities, would not count for these purposes. If three carriers had sdif-
deployed transport circuits at alevel of 12 DS3s (or less), then the sdlf-
provisioning trigger would be met and, if the other criteriaare met, the ILEC

would no longer need to provide UNEs a aDS3 leve on the route.

For dark fiber, no capacity levels gpply. The rdevant inquiry is smply whether
the three carriers (that meet the remaining requirements) have deployed dark fiber

aong the rdevant route,

4014, 91388-389
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Q. WHAT DOES THE ROUTE-SPECIFIC REVIEW ENTAIL?
The FCC requires that the trangport trigger analys's be performed on aroute-
specific basis* It defines a transport route as a complete “ connection between
[ILEC] wire center or switch ‘A’ and [ILEC] wire center or switch‘Z.’"*?* The
example given by the FCC isthat “if, on the incumbent LEC's network, a
trangport circuit from ‘A’ to *Z' passes through an intermediate wire center * X,’
the competitive providers must offer service connecting wire centers ‘A’ and ‘Z,
but do not have to mirror the network path” through X.** The question, then, is
whether the CLEC identified as atrigger candidate has dedicated transport
between the two wire centers at issue, not whether the CLEC' s transport circuit
follows the same path asthe ILEC’ s circuit. In other words, does the CLEC have
transmission facilities that connect the two specific ILEC wire centers and/or

switcheswithin aLATA?

At the same time, however, the FCC limits qudifying providers (whether sdf-
provisioning or wholesae) to those who provide transport for the entire route
between A and Z. The FCC specificdly rgected ILEC clams that competitors

could be forced to use a“daisy chain” of individud links, managed by multiple

passes through an office and/or intermediate electronics) atransport circuit might make between end points
and still be considered aroute between ‘A’ and ‘Z’, it bears noting that transport circuits offered by a
CLEC that make many hops may not offer the same quality of service asILEC transport with fewer (or no)
hops. Theintroduction of every intermediate office or additional electronic device between points ‘A’ and
‘Z’ adds more potential points of failure and potential degradation of service. Id., §373.
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providers, between intervening wire centers** Thus, any evauation of

impairment with respect to transport has to focus, first and foremost, on whether
three other providers are each providing transport services that provide a complete
connection between the two wire centers at issue. The FCC'semphasison
connecting wire centers in the new definition of dedicated transport,*® and its
emphasison offering services connecting wire centersin its example of a
transport route,*® are also instructive as to what does not constitute aroute. It
should be sdf-evident, for example, that a SONET ring that passes by wire center
“A”, but is not connected to wire center “A”, cannot count as atrigger for
transport routes including wire center “A.” Likewise, a SONET ring that collects
traffic from both wire centers “A” and “Z” and carriesthat traffic to a CLEC
point of presence not located in elther wire center “A” or “Z” does not qudify asa
trigger if it does not provide transport services connecting “A” to “Z.”*" This
principle is aso tied to the notion of operationd readiness. Findly, if aCLEC

route between “A” and “Z” has to pass through the CLEC’ s switch or traffic has

44 1d., 1402. The FCC found this definition necessary to “avoid the costs and operational problems
associated with cobbling together multiple vendor links to complete a route between two incumbent LEC
central offices.” 1d., 1401

5 1d., 1365.

%1d., 1401

*" Thisis true because such rings would not fit the definition of “ dedicated transport” set out by the FCC.
That definition makes clear that the two end points of a qualifying route must each liein an ILEC central
office or ILEC switch; in the SONET ring example in the text above, by contrast, transport is provided only
to and from the CLEC POP. See, e.g., 11365-66, 401. It isalso true because SONET rings arelimited in

the number of nodes that can be placed on a particular physical ring and the maximum distance that can
exist between any two nodes. Since the Commission is not and should not bein the business of designing
CLEC networks, the Commission ought not force the CLECsto create atrigger where none currently
exists.
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to pass through the CLEC' s switch, the route does not qudify for purposes of the

trigger.*®

WHAT DOES“OPERATIONALLY READY” MEAN?

To be counted as trigger-digible, a sdf-provisoned facility “must be
operationally ready to provide transport into or out of an incumbent LEC centra
office”® At aminimum, that the fadility must begin and “terminatein a
collocation arrangement” in an ILEC wire center and “in asmilar arangement a
each end of the trangport route that is not located at an incumbent LECs

premises” and the collocation and “smilar arrangement” must be fully

10

11

12

13

14

15

provisioned (i.e., with both space and power) before the facility is consdered
complete®® CLEC facilities that terminate only in so-called “collocation hotels”
do not qualify.>> A SONET ring would not constitute a trigger as between wire
centers“A” and “Z” evenif it collectstraffic from both if it does not terminete
trafficin“A” and/or “Z” because it is not operationaly ready to provide transport

sarvices between those wire centers.

“8 Thisistrue, once again, because the portion of the route between the ILEC wire center and CLEC switch
is not defined as dedicated transport by the FCC.

91d., 11 406.

*01d., 14086, n. 1256. & App B.— Fina Rule, § 51.319(€)(2)(1)(A)(2) & (&()()(A)(2).

! However, if the ILEC places equipment at a CLEC's premises (“reverse collocates’), “the transmission
path from this point back to the incumbent LEC wire center shall be unbundled as transport between
incumbent LEC switches or wire centers to the extent specified in this Part.”
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B. Competitive Wholesale Facilities Trigger
Q. DESCRIBE THE COMPETITIVE WHOLESALE FACILITIESTRIGGER.
A. The FCC a0 gave the states the role of identifying the transport routes, if any,
on which requesting carriers are not impaired without access to UNE transport at
aspecific capacity because there are sufficient wholesde dternatives available to
CLECs. Under the wholesde trigger, afinding of non-imparment is made
“when there is evidence that two or more competing carriers, not affiliated with
each other or the ILEC, offer wholesde transport service completing that

route.”>?

Q. DID THE FCC IDENTIFY ANY CRITERIA FOR APPLYING THE
COMPETITIVE WHOLESALE FACILITIESTRIGGER?

A. Yes. Determining whether the wholesde facilities trigger is met requires the
Commission to gpply many of the same criteria as exist for the sdf- provisoning
trigger. In particular, providers must be unaffiliated, the provider must own its
own facilities, the provider must be operationdly ready, the wholesale services
must be widdly available, and the provider must be providing service on the

gpplicable route.

5214, 1412.
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ISTHE REQUIREMENT THAT THE PROVIDER MUST BE
UNAFFILIATED THE SAME FOR BOTH TRIGGERS?

Yes Thewholesalers must be unaffiliated with the ILEC and each other. As
with the sdlf-provisoning trigger for trangport, the FCC applies the definition of

“ffiliate’ from 47 U.S.C. § 153(1).>°

DESCRIBE THE OWNERSHIP REQUIREMENT.

The unaffiliated wholesdlers must own the facilities they use®* However, for
purposes of DS1 and DS3 transport, carriers offering transport at those capacity
levels through the use of unbundled dark fiber obtained from the incumbent will
count as wholesale providers, but only “if they activate and operate the unbundled
dark fiber with their own eectronic equipment.”> Carriers with rightsto ILEC
unbundled dark fiber do not, however, count as providers of wholesale dark fiber

for purposes of the wholesale trigger for dark fiber transport.>®

EXPLAIN WHAT “OPERATIONALLY READY” MEANSFOR

PURPOSES OF THE WHOLESALE FACILITIESTRIGGER?

The carrier must be operationdly ready and willing to sdll the particular capacity
of trangport along the route in question.  If the trangport facility is not working

and immediately available, it does not count for purposes of atrigger anayss.

531d., 1414, n. 1276.
541d., 1414.
5 1d., 1414, n.1277.

56 d.
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The FCC emphasized the need for “safeguards against counting aternative fiber
providers that may offer service, but do not yet have ther facilities terminated or
collocated in the incumbent LEC centra office, or are otherwise unable to

immediately provision service aong the route.”>’

A wholesdler’ s dedicated transport is not operationally ready or widdly available
if thewholesder ether lacks the operations support systems needed to support
CLEC usg, or lacks the collocation arrangements necessary to ensure that CLECs
can readily cross-connect their facilities in the applicable ILEC wire centers that
define the transport route.®®  In other words, for awholesale carrier to qualify for
trigger purposes, other CLECs must be able to access the dternative facilities by
cross-connecting their collocations to the wholesder’ s collocation (or to afiber
termination panel) “in a reasonable and non-discriminatory manner.”®° In
particular, the ostensible offer of wholesde transport must satisfy the FCC's
collocation rules, which darify “nondiscriminatory principles including the right

to interconnect with other collocated competing carriers by cross-connection.”°
A carrier that failsto offer cross-connection that satisfies these requirements does
not quaify as awholesder for purposes of the trigger, because “the wholesale
trigger counts only wholesdle offerings thet are readily available”®? Findly, the

FCC rulesrequire that, in addition to the requirement that the competing

>71d., (emphasis added).
8 Seee.g. 11373, 414.
%9 See 1414 n.1279.

60 q.
51 4.
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provider' s facilities terminate in a collocation a each end of the transport route,
the competing provider’' s facilities must terminate “in asmilar arrangement at

each end of the transport that is not located at an incumbent LEC's premises.®?

Q. WHAT DOES“WIDELY AVAILABLE” MEAN FOR PURPOSES OF THE
WHOLESALE FACILITIESTRIGGER?

A. The FCC dated that the providers must make the specific-capacity wholesale
services “widely available”®® The FCC recognized that some carriers may have
(or be thought to have) spare capacity at a particular location, and may have even
entered into an arrangement to provide some of that spare capacity to another
carier, but may have no intention of making its spare capacity “widdy
available.”®* In those circumstances, other competitors cannot, as a practical
meatter, gain access on awholesde bass to that alleged wholesder’ s transport
capacity. Such awholesder plainly should not and would not count for purposes
of thetrigger. Rather, for awholesde service to be “widdy avaladle” its
facilities should be immediately available through contract, tariff, or other
standard common carrier arrangement. Mere offers to negotiate or to provide
individud rate quotes are insufficient to demongtrate that a wholesale serviceis

widdy available.

62 TRO, App. B. — Find Rules, § 51.319(€)(1)(ii)(C), ()(2)()(B)(3) & (&)(3)(i)(B)(4).
5314, 7414.
541d., 1 407.
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A.

Thus, for example, a carrier that sells transport to only one or afew other
companies and a a specific capacity and does not make its serviceswiddy
available at the same capacity to other CLECswoud not quaify asawholesder.
In other words, the mere fact that a carrier sells dedicated transport at wholesde
would not satisfy the trigger. Such acarrier would be “ unable immediately to
provison service dong the route,” and the existence of such a carrier, though

relevant to the sdlf-provisoning trigger, would not qudify for the wholesde

trigger.®®

ISTHE ROUTE-SPECIFIC REVIEW THE SAME FOR BOTH
TRIGGERS?
Yes. Theanayssfor the wholesde trigger must also be performed on aroute-

specific basis.

V. CLECSMAY BE IMPAIRED EVEN IF A TRIGGER ISSATISFIED

IF THE TRIGGERSARE MET, DOESTHAT END THE STATE'S
ANALYSIS?
No. The TRO recognizes that there may be stuations where the FCC triggers
may be satisfied but a particular CLEC may till be impaired without access to
ILEC transport due to factors unique to a carrier’ s ability to serve atransport
route or to changed factua circumstances. For example, abarrier to entry (such

as amoratorium on obtaining new rights-of-way) imposed on a particular route

55 4.
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VI.

Q.

A.

by alocal government would prevent a CLEC from entering that particular
market.?® The Commission should establish a process to enable CLECs to
demondtrate that a sgnificant impediment to facilities deployment or use remains
even if atrigger were found to be satisfied. In addition, in cases where the
impediment affects amore subgtantid number of CLECs, the Commission

should utilize the waiver process specified in paragraph 411 of the TRO.

ADDITIONAL FACTORSRELEVANT TO DETERMINING WHETHER
POTENTIAL DEPLOYMENT PROVIDESA BASISFOR FINDING NON-
IMPAIRMENT

IF THE TRIGGERS ARE NOT MET, DOESTHAT END THE STATE’'S

ANALYSIS?
No. Thetriggers are used to establish non-impairment for a specific route, based
on competitors actua deployment of relevant facilities. The FCC found that
actua competitive deployment is the best indicator that requesting carriers are
not impaired and, therefore, emphasize]d] that this quantitative trigger isthe
primary vehidle through which nor-impairment findings will be made”®” The
FCC’ s primary test for impairment thus recognizes that the albbsence of actua
deployment of CLEC facilitiesislikely to be digpositive of continuing

imparment in mog, if not al, crcumstances.

Although the FCC found that actua deployment is the best indicator of

impairment, the TRO requires a state commission to also consider, upon

5614, 7411.
571d., 1410. Seealso 1 405.
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“that it finds is suitable for ‘multiple, competitive supply,” but dong which [the

actual deployment] trigger is not facidly satisfied.”®® The factors that the

Commission must evduate for trangport include the following characterigtics:

1.

loca engineering cogts of buildings and utilizing transmisson
fadlities

the cost of underground or agrid laying of fiber;

the cost of equipment needed for transmission;

ingtdlation and other necessary costs involved in setting up service;
loca topography such as hills and rivers;

availability of reasonable access to rights-of-way;

the availability or feasihbility of dternative transmisson technologies
with smilar qudity and rdiahility;

customer density or addressable market; and

existing fadilities-based competition.®®

MUST THE STATE EVALUATE EACH OF THE FACTORS?

Yes. Each of these characteristics must be evauated in the potentia deployment

andysis. For that reason, an ILEC that clamsthat CLECs are not impaired

without access to UNESin serving a specific route must introduce evidence with

respect to each factor that demondirates that the factor one, or in combination

with others, does not operate as a barrier to CLECs' ability to deploy the facilities

in question.

%8 14., 1 410.
914.,, 1 410.
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It isdifficult to see how an ILEC will be able to make such adetailed and Ste-
gpecific showing. The FCC has dready redtricted the availability of DS3
transport UNEs by placing adtrict limit on the capacity levels (12 DS3s) thet any
individua CLEC may obtain on agiven route. The record before the FCC
contained overwhelming evidence, summarized in the TRO, that CLECsremain
impaired without the limited access granted by the TRO to UNEs at these lower-
capacity levels. Potentid revenues Smply do not cover the high fixed and sunk

costs of facdilities deployment.”

Therefore, to set forth a successful case as to potential deployment, the ILEC
would have to show for each particular transport route that the revenues available
to a CLEC at that route would be sufficient to overcome the fixed and sunk costs
of congructing afacility at that location, taking into account al the route- gpecific
variables (such as those outlined in the FCC' s ligt of factors) that affect those
costs and revenues. In addition, the ILEC’s evidence would also need to show
that no other economic and operationa barriers exist for the particular routein
quedtion. Theinherent limitations of fixed, low-capacity facilitiesto generate
adequate revenues to cover the high cogts of deployment make it highly unlikely
that any ILEC could make the requisite showing. And the universal nature of
entry barriers, such as gaining necessary rights-of-way, deploying the facilities,

and convincing customers to accept the delays inherent in service provided over

7014, 1371, 376, 383 & 391.
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new fadilities,* make it even more doubtful that ILECs could provide evidence
for specific routes that would overcome the FCC' s findings of impairment and
demonstrate that competition would be best served by denying CLECs accessto
unbundled facilities on routes where CLECs have not found it economica or

desirable to deploy their own fadilities.

VIl. THE COMMISSION MUST ESTABLISH A REASONABLE
TRANSITION PROCESS

Q. IF THE COMMISSION MAKESA FINDING OF NON-IMPAIRMENT ON
A PARTICULAR ROUTE, DOESTHE STATE HAVE ANY FURTHER
OBLIGATIONS?

A. Yes. The principa focus of this declaration has been on the evauation of any
incumbent LEC’ s claim that CLECs are not impaired with respect to a particular
transport route. Nevertheess, the TRO assigns one further role to the state
commission that merits mention. The FCC expects the Commission to provide
an appropriate period for CLECs to trangtion from any unbundled transport that
the state finds should no longer be unbundled.”? The FCC I&ft it to the states to

determine the parameters of an “appropriate’ trangtion.

d., 9371, n. 1138.
214, 417.
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Q. WHAT PARAMETERS SHOULD THE STATESESTABLISH FOR ANY
TRANSITION PERIOD?

A. The principles that should guide the setting of an appropriate trangtion period
are draightforward. At aminimum, for example, the Commisson should set a
trangtion period that provides CLECs a reasonable period of timeto (1) self-
provision the trangport in question and (2) continue to offer service usng UNES
pursuant to existing contracts. The latter is essentia because servicesto
enterprise customers are contract-based and not terminable without substantia
costs and potentid liability. Sincethisisthe first timethat CLECs face the loss
of dedicated trangport, they may face multiple Stuationsin an areawhere they
must migrate customers off such arrangements. Adjusting to such multiple

changes will require some time, as well as substantia capitadl.”

Therefore, | recommend that the Commission develop a multi-tiered transition
process such as the one gpplicable to mass market switching. Firg, there should
be atrangition period of nine monthsin which CLECs may order “new” dedicated
transport on routes where the Commission finds atrigger ismet.”* Second,
CLECs should have atrangtion period equd to that applied to line sharing and

mass market switching, with reasonable partid milestones for intermediate

8 Seeld., 1371, n. 1138,
" The FCC noted that “the statutory maximum transition period of nine monthswill ensure an orderly

transition to the new rules’ and “is reasonably consistent with the transition period sought by the parties.”
1703.
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periods.” Third, and in al events, a CLEC should not be required to migrate any
customer to non- UNE fadilities until the end of an existing service contract term.
Until migrated, dedicated trangport should remain available at the state-defined

TELRIC rate.

In addition, the Commission should adopt an exception process that accounts for
the multitude of potentia operationd problems that may occur when CLECs
attempt to congruct fecilities. If acarrier demongratesthat it is atempting in
good faith to congtruct facilities on aroute for which UNE facilities have been

eliminated and that it isincurring a specific problem that makes congtruction

10

11

12

13

14

15

within the gpplicable timeframe unachievable (e.g., issues with rights- of-way), it
should be permitted to seek an exception from the Commission consstent with
the problem it faces. The CLEC should be permitted to continue to purchase the

identified facility as a UNE until the Commission acts on its request.

DOESTHISCONCLUDE YOUR TESTIMONY?

Yes

> Thus, for example, except for grandfathered contracts, all transport UNEs should be migrated from the
specified routes by October 2006, with one-third of UNE facilities transitioned within 13 months of a
finding of no impairment, one-third within 20 months and the remainder within 27 months. Compare 532
(timeline for mass-market switching).



