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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON,

Docket No. TO 011472
Vol ume XXXVI

Pages 4602 to 4700
Conpl ai nant,

OLYMPI C PI PELI NE COVPANY,
I NC. ,

Respondent .

)
)
)
)
)
VS. )
)
)
)
)
)
)

A hearing in the above matter was held on
July 10, 2002, at 9:30 a.m, at 1300 South Evergreen
Park Drive Southwest, Room 206, O ynpia, WAshington,
bef ore Administrative Law Judge ROBERT WALLI S and
Chai rwoman MARI LYN SHOMLTER and Conmi ssi oner RI CHARD
HEMSTAD and Conmi ssi oner PATRICK J. OSHI E.

The parties were present as follows:

THE COWM SSI ON, by DONALD T. TROTTER, Seni or
Assi stant Attorney General, and by LISA WATSON,
Assi stant Attorney General, 1400 South Evergreen Park
Drive Sout hwest, O ynpia, Washington 98504-0128,

Tel ephone (360) 664-1189, Fax (360) 586-5522, E-mail
dtrotter @wtc. wa. gov.

Joan E. Kinn, CCR, RPR
Court Reporter
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OLYMPI C PI PELI NE COVPANY, |INC., by ARTHUR W
HARRI NGTON, Attorney at Law, 999 Third Avenue, Suite
4900, Seattle, Washington, 98104, Tel ephone (206)
623-1700, and by STEVEN C. MARSHALL, Attorney at Law,
Perkins Coie, 411 - 108th Avenue Northeast, Suite 1800,
Bel | evue, Washi ngton 98004, Tel ephone (425) 453-7314,
Fax (425) 453-7350, E-mail marss@erkinscoie.com and by
W LLI AM H. BEAVER, Attorney at Law, Karr Tuttle, 1201
Third Avenue, Suite 2900, Seattle, Washi ngton 98101.

TESORO WEST COAST COMPANY, by ROBIN O BRENA,
Attorney at Law, Brena, Bell & Clarkson, 310 K Street,
Suite 601, Anchorage, Al aska 99501, Tel ephone (907)
258-2000, Fax (907) 258-2001, E-nmmil
rbrena@renal aw. com

TOSCO CORPORATI ON, by EDWARD A. FI NKLEA,
Attorney at Law, Energy Advocates, LLP, 526 Northwest
18th Avenue, Portland, Oregon 97209, Tel ephone (503)
721-9118, Fax (503) 721-9121, E-nmuil
ef i nkl ea@ner gyadvocat es. com
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PROCEEDI NGS

JUDGE WALLI'S: Let's be on the record,
pl ease. This is the Wednesday, July 10 session in the
matter of Commi ssion Docket TO-011472. Last night
before we concluded, M. Twitchell came to the stand and
was sworn and his exhibits identified, and Exhibits
1901-T through 1915 have been received in evidence. He
is now avail able for the additional surrebuttal

exam nation by Comm ssion Staff.

Wher eupon,
MAURI CE L. TW TCHELL,
havi ng been previously duly sworn, was called as a
Wi t ness herein and was exam ned and testified as
fol |l ows:
DI RECT EXAMI NATI ON
BY MR TROTTER:

Q M. Twitchell, |I would Iike to start with the
subj ect of accunul ated deferred i ncone taxes, and to
start off, could you just give us a concise definition
of that?

A Best definition | can provide right nowis
the exact definition that M. Collins provided in his
testimony, Exhibit 713, page 6, when he was asked what

accunul ated deferred i ncone taxes are, and his statenent
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Accunul ated deferred i ncome taxes arise

fromtax --

JUDGE WALLIS: Please slow down just a bit,

M. Twitchell.

A

(Readi ng.)

-- tax timng differences typically
resulting from accel erated depreciation
Accel erated depreciation results in

| ar ger deductions for depreciation, and
hence the paynent of |ower inconme taxes
in the earlier years of an asset's life
and in smaller deductions and hence

hi gher taxes in the late years. Under
appl i cabl e Comm ssion precedent, incone
tax expense is nornalized for purposes
of conputing cost of service. A
pipeline is allowed to reflect in its
cost of service the incone taxes it
woul d have paid but for the accelerated
depreci ati on deduction. However, on the
theory that the difference between
normel i zed taxes and taxes actually paid
represents an interest preloan fromthe

rate payers, the ADI T bal ance does not
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allow the pipeline to earn a return on

the ADIT bal ance which is required to be

deducted fromthe rate base.

Q And what is your understanding of the
di fference between Staff position and the conpany's
position in rebuttal ?

A M. Collins in Exhibit 701-T, page 13, states
that | have made an error in nmy calculation of ADIT in
the rate base. M. Ganz in Exhibit 1101-T, page 29 and
32, states at the end of period, ADIT is not consistent
with the rate base that | used. These statenents point
out the lack of understanding of these two conpany
wi t nesses of the Staff's case and of regulatory theory.
My Exhibit 1901-T, page 35, uses end period ADI T because
that best represents the interest free funds provi ded by
rate payers. Back in 1975 and forward, nmany tinmes this
i ssue has been presented to this Comm ssion, why it is
appropriate to use end of period ADIT in the rate base
for this very reason. The Conmission in every case has
accepted this as an appropriate adjustnent.

In this case, the argunment that the ADIT
bei ng end of period balance is not in agreement with the
other items of the rate base is totally false. This is
where the conpany has not understood nmy case. |In this

case, | have used end of period plant in service, end of
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period CWP, end of period accunul ated depreciation, and
end of period ADIT, so there is no inconsistent which
M. Ganz speaks of.

Q Turning to the issue of the SeaTac sale, can
you descri be your understandi ng of the differences
between the Staff and conpany rebuttal in that issue?

A Yes, my testinony, Exhibit 1901-T, page 46,
di scusses ny cal cul ati on of the SeaTac sale. |In the
original case of the company, they did not make an
adj ustnent per se that they identified for SeaTac, but
if you gointo M. Collins' exhibit work papers, he
makes an adj ustnent for SeaTac because SeaTac had not
yet been booked on the books of the conpany. Therefore,
it had to be an adjustnent in the case.

In those work papers, the anount of the
SeaTac investnent that he reduced the plant in service
and accunul ated depreciation was $3,634,300. In ny
testinony, | pointed out that this was the wong anmpunt
and shoul d be the anmpbunt that the conmpany provided to
the Staff on February the 12th, 2002, and that anount
was $6,814,000. So | pointed that out, and that
correction needed to be made. M. Hanmmer in her Exhibit
801-T, page 3, makes these recommended changes that |
tal ked about. The only problem M. Hanmer uses instead

of the ampunt that | used for the value of the SeaTac
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facility of $6,814,000 uses $6,829,000, a $15, 000
i ncrease in the asset value, and nekes no expl anati on of
why the $15,000 is added.

In the direct case, the conpany used $10
MIllion as the sale of the SeaTac. In the same letter
dated February the 12th, 2002, the conpany inforned the
Commi ssion that the sale of SeaTac would be for
$11, 000, 000. Ms. Hammer in her testinmony in making this
correction uses the sale of SeaTac of $10, 995, 000, again
not explaining why there is a difference of $5, 000.

M. Ganz in his Exhibit 1101-T, page 12, states that |
erred in the way that | said this SeaTac cal cul ation
needed to be used for rate making purposes and said what
I did was not in accordance with USOA. Since this item
was not on the books, there's no way they could have
been in accordance with USOA or nyself. | had presented
this adjustnment for rate maki ng purposes only. M. Ganz
then states that the only reason why | have nade this
change is to throw doubt upon the conpany's books and
records as not being accurate.

The amazing thing about this, in the
conpany's rebuttal case they have provi ded bal ance
sheets for January, February, March, and April for the
year 2002. On these bal ance sheets, they have not

recorded the sale of SeaTac according to the USOA or
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according to GAAP. They have reduced the plant in
service by the $6,800,000 but have nade no attenpt to

i ncrease the accunul at ed depreci ation by the

$10, 000, 000. Therefore, if anybody's calculations is
not in accordance with USOA, it is the conpany's as they
presented it in their rebuttal case.

Q I would Iike to turn to the Bayview i ssue
with respect to ADIT, and with respect to that issue
what is your understanding of the difference between
Staff and the conpany's rebuttal case?

A Here again the conpany doesn't seemto
understand regul atory theory. M. Collins on Exhibit
701-T, page 13, states that | erred in not renoving the
ADI T bal ance fromthe Bayview adjustnent. M. Ganz in
Exhi bit 1101-T, page 29, also states that the conpany
erred in not renoving the ADI T bal ance in renpving
Bayview fromthe rate base

Q M. Twi tchell, when you said the conpany

erred, you nean he's claimng the Staff erred?

A Yes.

Q Okay.

A Clains the Staff erred, yes.

Q Go ahead.

A In SeaTac we renmoved the inpact of ADIT

because the plant was retired. Bayview is not being
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retired fromthe books. It's still on the books.
Staff's argunment is because it's not used and useful, it
shoul d no | onger be included in rate base, but we are
sayi ng that the cal cul ati on of AFUDC shoul d neet agai nst
the Bayview term nal until such time as the conpany can
do an engineering study to see what the plant is going
to be used for and if they should wite it off at that
time or place it back in service. Since Bayview has not
been renmoved fromthe books, in the future it wll
continue to be depreciated for tax purposes and book
purposes. There will continue to be the discrepancy
between the two that causes ADIT to happen. Therefore,
to renove the effect of the ADIT fromthe Bayview

adj ustment woul d be totally inproper for rate meking

pur poses.

Q Am | correct that M. Colbo is responsible
for the theory on the Bayvi ew adjustnment, but you're
addressing just the ADIT piece?

A. Yes, M. Colbo is responsible for the Bayview

adj ustnent, but he would not be able to discuss the

ADI T.
Q And that's your responsibility?
A That is correct.
Q On the issue of pro forma interest, what is

your understanding of the difference between the Staff
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and the conpany on that issue?

A | discuss ny pro fornma interest adjustnent in
Exhi bit 1901-T, page 50. Exhibit 1911 is ny adjustnent
in the Staff case of what the pro forma interest should
be. Here again M. Ganz criticizes my calculation of
the pro forma interest on Exhibit 1101-T, page 30. He
states that the Bayview investnment should not be added
back to the rate base to determne the base on which to
calculate pro forma interest expense. This denonstrates
his | ack of understanding of regulatory theory.

Ever since 1974, this Commission in
calculating pro forma interest, excuse nme -- before
about 1975, pro forma interest expense before this
Commi ssi on was cal cul ated on the rate base tines the
wei ghted cost of debt. W then noticed there was a
di screpancy in what the pro forma interest expense
shoul d be and realized that CWP represents debt and
equity although it's not in the rate base, and it's
recogni zed through AFUDC, so that the interest expense
is recognized. So the Staff recommended to the
Conmi ssion at that time that CWP be included in the
calculation of pro forma debt, and this was -- has been
found to be appropriate ever since 1975.

In this case, we have included CWP in the

rate base, so | don't need to add it back to the rate
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base for calculating the pro forma debt. But we have
renoved Bayview fromthe rate base, yet Bayview
represents debt and equity investnment. So to exclude
that investment fromthe calculation of pro form

i nterest would understate the pro forma interest,
overstate the federal incone tax, and | eave you with a
hi gher revenue requirenment in the end results.

Q Turning to the issue of allocations between
jurisdictions, has Staff based its presentation on
jurisdictional separation factors?

A Yes, the Commission in the interimorder made
the statement that they would like to see this case
devel oped on an intrastate jurisdictional separation
basis. Therefore, that's what we have tried to do in
this case.

Q And are there any issues relating to
allocation factors that are raised by the conmpany's
rebuttal ?

A Yes, there are. M. Collins in his exhibits
of the case has in effect changed the allocations that
he used in his direct case which allocates nore cost of
service to the State of Washington and less to the
interstate operations. 1In doing this, |I feel that he
has m srepresented what the allocations should be.

Do you want me to go on?
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Q Can you just explain what you think the
problemis and what the solution is for purposes of this
case?

A In order to understand an allocation
procedure, it's very inportant to understand rate
maki ng. Rate nmking begins with a 12 nonth period of
financial data, which is called actual results of
operations. This needs to be stated on an accrua
basis. On an accrual basis, it assures you that all the
expenses are recorded in the nonths that they should
have been recorded and nothing is in the wong pl ace.

For rate maki ng purposes, we take the accrual actua
data and nornmalize it. The FERC even recogni zes the
necessity of this. The definition of the base year is
12 nonths actual data, it doesn't say on an accrua
basis, but that's what it neans, then has to be
normal i zed to deternine the base year

In rate making in this state, the way we al so
have to make nornmlized adjustnents to the test period.
An exanple of nornmalization in an electric and gas
conpany woul d be a weather adjustnment. |n order to see
that the conmpany is not penalized in a year when the
weat her is extrenely hot or extrenely cold, the Staff or
the conpany nakes a weat her adjustnent by taking the

average weat her for the |ast several years, deternine
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what average is, and then rates are based on that
average. This same principle needs to be applied when
deternmining allocation factors for determning

Washi ngton intrastate results of operations and tota
conpany.

In this case, the allocation factors are
based on throughput, points of entrance and exit of the
fuel on the pipeline, the mles of pipeline, and the
nunber of barrels shipped through each of those mles of
pi peline. And then you get an allocation of -- a
wei ghted all ocation of those three factors to cone up
with allocation factors in howto allocate revenues,
expenses, and rate base to determ ne Washi ngton
intrastate results of operations.

In the conpany's direct case, they provided a
1998 t hroughput analysis that they called nornalized
t hroughput. They also normalized the throughput as it
affected points of entrance and points of exit. They
al so by providing this normalized 1998 t hroughput
adj usted for seasonal differences. Seasonal differences
take into consideration such things as planned out down
time, unplanned down tinme, tenperature of the day, and
other factors that affect the oil going through the
pi peline.

The conpany di scussed with M. Col bo and
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myself their allocation factors as they had devel oped
themin the case. W told themthat their allocation
factors were a good starting point but not necessarily
where they should be. W didn't necessarily agree with
the information they provided us, but we felt that the
best way to resolve this was to use those allocation
factors, and then at a |ater date when we're not in the
heat of battle in a rate case, the conpany and the Staff

coul d negotiate an agreenent on what those allocations

shoul d be.

| rmust state that the tariffs in this state
are based on allocation factors of the oil, how it
enters the pipeline and | eaves. |If you notice the

tariffs, there's a different tariff for every point of

entrance and every point of exit, so that information is

very critical. |If you have information that is
abnormal, then your tariffs will be abnormal, the

al location factors will be abnormal, and you will get
results that will either penalize the conpany or give

t hem a wi ndf al |

In this case, | would have preferred to use
t hroughput for several years to determ ne what the
aver age throughput should be, what the average exit and
entrance should be. The miles per pipeline is pretty

much a given. The conpany provi ded one year, but they
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also told us they did not have records back beyond the
year 2000, so we accepted their allocation factors as

they presented them as being a reasonabl e approach for
pur pose of this case.

Now t he conpany cones forth in their rebutta
case and they change fromthe nornalized throughput, and
they use ten nonths actual and two nonths estimte.

They have a trenmendous anmount of planned and unpl anned
down tine in those ten nmonths, which totally distorts
the amount of oil flow ng through Washi ngton and fl ow ng
down to Portland. It also distorts the amount fl ow ng
from points of entrance and points of exit. These
di stortions cause the allocation factors to change and
in effect cause the allocations to the State of
Washi ngton to go up 2% or 3% which amobunts to severa
dol l ars when you figure that the cost of service is
ri ght around $36, 000,000, | believe, so 3% becones a
nice little adjustnment just by changing the factors. |
believe that should pretty much cover it.

Q What is your recomendation with regard to
t hat issue?

A It's my recommendation that we use the
allocation factors as presented in the conpany's direct
case and in the Staff's direct case, because they're the

al l ocation factors that have been normalized to the best
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of our ability fromthe information we have in the
record for this case.

Q And finally, M. Fox in his prepared rebutta
testimony characterized the Staff's approach in this
case as nechani cal application of the fornula that Staff
used. In your opinion, is that a fair characterization?

A No, that is not a fair characterization, and
here again it shows nme that M. Fox does not understand
rate maki ng, he doesn't understand what's going on in
front of the FERC and the WJTC

Q And let's focus on the beginning two itens,
your use of end of period rate base and end of period
CWP. Can you tell ne how rmuch | ower rate base woul d be
if Staff uses average and nonthly average rate base and
no CW P?

A | have the total right here, | can look it
up. The anount of plant in service we have added to the
rate base by going end of period | believe is about $7
MIlion. The anount of CWP being put in the rate base
goi ng end of period and putting it inas if it was plant
in service is $23 MIlion. So the net effect is right
around $30 MIlion addition to rate base that in normal
rate maki ng theory woul d not be included.

Q Is it typical for the Staff to recommend an

average and nonthly average rate base and no CW P?
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A. Absolutely, and | think ny testinmony makes it
very clear that only in extrene circunstances do you
adj ust the rate base to include CWP or end of period
plant in service.

Q What about working capital, is that a
mechani cal application of Staff's fornula?

A The nechani cal part of working capital in
this case is that we have accepted the approach as
presented by the conpany. They used the inconme sheet
bal ance of accounts payable, three different groups, |
don't renenber what they are right now right off the
bal ance sheet. Because of all the errors the Staff has
found in the balance sheet in their accounting and
because of the What com Creek expl osi on which overstates
accounts payabl e and accounts receivable in the way
they're accounting for it, any approach to use the
bal ance sheet to determine investor supplied working
capital was totally neaningless. Rather than be harsh
on the conpany and not allow themanything in the rate
base for working capital, we accepted their adjustnent.

Q What about the use of unaudited financia
data, is that a nechanical application of Staff's
traditional nethodol ogy?

A That was one of the biggest heartaches that |

personally had in presenting this case. There were so
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many errors found on the bal ance sheet in this conpany

that you could give no credence whatsoever to the

financial records. Those errors were also in the incone

statenment that needed to be corrected. But |ike Dan
M. Kernode, said yesterday, it wasn't totally
worthless, but it had a lot of errors init. |In the
spirit of fairness, the Staff has done everything they
can to try and take the financial records of this
conmpany and present a case to the Comm ssion that we
feel is the best possible record we can give them from
what they have provided us.

MR, TROTTER: Those are all ny questions,
t hank you.

JUDGE WALLIS: M. Marshall

MR, MARSHALL: Thank you.

CROSS- EXAMI NATI ON
BY MR MARSHALL:

Q Wth regard to the surrebuttal, | will ask
you a few chronol ogi cal questions about the tim ng of
the submi ssion of different testinobny. You started
working officially on this case on Novenber 14th; is
that correct?

A That's correct.

Q And you submitted your testinmony in this case
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on May 24th?

A I will accept that subject to check. | don't
remenber the exact date.

Q Do you renenber it was a Friday afternoon
and you cane up to Bellevue, and you hand delivered the

package to ne?

A I remenber wel |

Q And t hat was before the Menorial Day weekend?
A | believe it was.

Q You were |l eaving for the vacation, and | was

left with the package.

A I was glad to hand it to you.

Q And O ynpic had to file its rebuttal case on
June 11, correct?

A That's correct.

Q So A ynpic had 18 days to respond incl uding

Menori al Day?

A The math is right.

Q Did you submt your work papers on May 24th?

A | believe that -- well, you tell ne what day
you received them and | will accept that subject to
check. | don't renenber which day you sent them out

Q Dat a Request 702 was subnmitted to Staff, and
the response from Staff with the work papers | will ask

you subject to check was June 3rd in the afternoon.
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1 MR. TROTTER: Can counsel also indicate the
2 date the data request was issued.
3 Q It was issued June -- it was issued on the
4 28th of May as soon as we could get it out the door
5 after Menorial Day.
6 A. I will accept that that's accurate.
7 Q Okay. And do you have those work papers in
8 front of you?
9 A No, but | have them here. | have two
10 different set of work papers that | supplied the
11 conpany. | believe you received part of themin the
12 file, the electronic file, and part of themin this book
13 that I have in front of ne.
14 Q So this stack represents the work papers that
15 O ynpic received on June 3rd; is that correct?
16 A That's correct.
17 Q And in there you have your various
18 cal cul ations that are not contained in the exhibits,
19 cal cul ati ons and cases and other material s? These are
20 your work papers, correct?
21 A No, these do not include ny electronic work
22 papers that were sent out with ny exhibits
23 electronically at the time you received ny exhibits.
24 Q Ri ght. But these have your -- they contain a

25 | ot of the other cal culations, backup to your exhibits,
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1 right?
2 A This is a hard copy of everything | read,
3 | ooked at, worked with in connection with this case. It

4 does not include the calculations that are included in
5 the el ectronic version.
6 Q Ri ght. And your deposition was taken on June

7 5th; is that correct?

8 A I will accept that subject to check

9 Q Two days after these work papers cane out?
10 A. I will accept that.

11 Q And again, Oynpic had to subnit its

12 testimony and rebuttal on June 11t h?

13 A | believe that's what you said.
14 Q Now turn to page 2 in your testinony, which
15 is 1901-T, and a change that you nmade at the bottom of

16 that page on line 20 where you say:

17 The Comnmi ssion should not require the

18 conmpany to refund revenues coll ected,

19 because the conpany has not overearned

20 while interimrates have been in effect.

21 You changed t hat?

22 A That's correct, | struck those words.

23 Q And were those -- was that backed up by your

24 wor k papers that you submtted?

25 A No.
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On June 3rd?
No, it was not.

You took that out of your work papers?

> O > O

No, my work papers include -- for purposes of
putting our work papers together, the Staff had assuned
a rate of return calculation nuch [ arger than what

M. W] son cane through with. By using the rate of
return calculation that | used in ny work papers, it
appeared that the conpany had not overearned. Wen we
put in the calculation of rate of return as provi ded by
M. W1 son, the conpany then needed an increase of

$78, 000, this statement was no | onger applicable.

And not only that, in the order, the

Commission, and | didn't realize this when | wote this,

the Commission had said that this -- the interimrates
were subject to refund. If | would have realized that
was in the order when | wote this, | would have -- if |
still believed this way, | would have had to give

reasons why the Commi ssion should divert from what they
had ordered in the interimorder

Q My question was, in your work papers that you
had, where was the cal cul ati on that backed up your
original statenent before this statenent was changed?

A The el ectronic data that | used, | changed

the rate of return to the return by M. WIson,
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therefore I -- it was no longer there in the work
papers. As | -- if | had to give you every work paper
I would have to give you every one | started at any tine
and then show how it changes step by step. | can't do
t hat .

Q But this was in the testinony that you handed
over to us on Friday before Menorial Day. This was not

stricken, was it?

A That's right.
Q And - -
A Because | was not aware of the conflict with

t he order of the Conmi ssion.
Q But the work papers that you submitted didn't
have the backup for that statenent, it was then changed;

is that right?

A It wasn't changed in that tinme frame. It was
changed before the case -- the testinony went to the
conpany.

Q But the testinony wasn't changed before it

was delivered, was it?

A No, it wasn't, but the work papers were.

Q You' re saying the work papers were changed
before they were delivered to the conmpany?

A They were changed as soon as | got the

information fromM. WIson what the rate of return
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shoul d be.
Q So we have never seen the backup for the

original statenment that you nade?

A Well, since the statenent was stricken from
my testinony, | never really made it.
Q But you originally had backup for this, it

just got changed, true?

A No. The problemwith this statement is that
I did not understand the order by the Conmi ssion in the
interimrates. That order said these were subject to
refund. | amin error by even making this statenent
wi thout justifying why I feel that way, which | have not
done.

Q Ckay. But in order to make this statenent,
you woul d have had to have nade a calculation to cone to
the concl usi on that the conpany had not overearned while
the interimrates were in effect. You would have nade
that cal culation to nake that statenent, true?

MR, BRENA: Excuse ne, objection at this
poi nt. Asked and answered is one objection. The second
objection is relevancy. What we're discussing here is
wor k papers for testinony that is not before the
Commi ssion. W' re talking about an earlier draft of
testinmony that this witness isn't sponsoring. | don't

see what this has to do with this rate case at all
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MR, TROTTER: | join in the objection, and in
the deposition of M. Twitchell this was all explained
to the conmpany on June 5th, and all of this was gone
over, so | don't know how we're getting anywhere with
this. It just seens to be irrelevant.

JUDGE WALLIS: | have concerns, M. Marshall
with both the repetitious nature of the recent questions
and the repetition of the information in the deposition
whi ch we acknow edge has not yet been offered to the
record, and also on the question of rel evance.

MR. MARSHALL: | believe the witness has said
there were two reasons to take this testinony out. One
was the Commission's order, and one was Dr. WIlson's
information. | just want to establish that if those two
prem ses are changed, and the Conmi ssion can change its
mnd on a refund and Dr. W/l son's testinmony nmay or nay
not be accepted by the Comm ssion, | just want to know
where the work papers were that showed that if those two
assunptions are in our favor, the conpany's favor, what
t he backup work papers were to show that the conpany had
not overearned in the interimperiod. And |'msinply
just trying to find out, did he do those cal cul ati ons,
and | don't believe I have received an answer to show
that he did the calculations in any formthat we have

been presented. |If | can get an answer to that, | wll
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nmove on to the next topic.

JUDGE WALLIS: My recollection is that he, in
fact, has answered that he did do the cal cul ations. He
expl ai ned the sequence of his cal cul ati ons and expl ai ned
that the documents that you received in electronic form
did not contain that information. |Is that essentially
what you have indicated you want to denonstrate for the
record?

MR. MARSHALL: But | guess | would like if
there were work papers that show that kind of
cal cul ati on, we haven't had that, and | would like the
witness to identify if those work papers are in
exi stence. | know what we got, we didn't get those work
papers. But if they're in existence still, I would |ike
to ask the witness if they are.

JUDGE WALLIS: You may.

MR. MARSHALL: Ckay.

MR. BRENA: Your Honor, if | may briefly, the
wi tness has already said it was on a spreadsheet,
el ectroni c spreadsheet, and that he changed the nunbers
and that they don't exist. But additionally, there's no
obligation to provide work papers with regard to
unsponsored testinmony. | mean the obligation -- what a
wor k paper is is sonething that supports the testinony

that's pro offered by the witness. This testinopny that
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he's di scussing has not been offered by the witness into
this record, so on either point it's --

JUDGE WALLIS: | think you're correct, and
expect that if the question is answered it will get a
si npl e one word answer and we can nove on.

In terns of the process, | do recognize that
while the initially prepared pre-filed testinony has not
been offered to the record, that we do have a process
guestion, a fairness question, and | think it's
appropriate to engage in sone non-duplicative
exam nation regarding that process. So you nmay ask the
guestion as to whether the work papers still exist.

MR, MARSHALL: Ri ght.

BY MR MARSHALL:
Q Do you have that question in mnd?

Yes, | do. And if you go to ny electronic
file, which is |labeled total results RASP. XLS, you have
that in hard form The first page on that electronic
formis ny Exhibit 1904 with the work papers behind it.
If you will ook at the first page, the first sheet on
that exhibit, on the right is my calculation of what the
rate of return should be to calculate the revenue
deficiency in this case. In that work paper, the
capital structure is 80% and 20% the cost of debt is

7% the cost of equity is 9% The only nunbers |
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changed fromwhat's on that spreadsheet to get the
answer | had here was the capital structure and the cost
of debt and cost in equity. Nobody gave those nunbers
to me. They were just for purposes of seeing where the
case was comng out until such time as | had it. |
believe the capital structure | had used was 50/50, 13%
on equity, and 7% debt. No way do | want to represent
that that's the appropriate anmbunt to be used.
Q Okay, thank you very much.
Now i n your work papers, there is also an
E-mai| dated May 22nd from M. Eckhardt to yoursel f; do
you recall that E-mail ?
A I remenber it well.
Q Ckay.
CHAI RMOVAN SHOWALTER: Can you include the
year ?
MR, MARSHALL: Yes, it was this year.
BY MR MARSHALL:
Q So two days before the due date for your

testimony on May 24th, you received an E-mail from

M. Eckhardt.
A That's correct.
Q And M. Eckhardt said:

We need you here, NEED capitalized, here

tomorrow and Friday to wap up the
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testi nony. Please advise ASAP if you
have any probl ens.
Do you renenber that?

A Very much so

Q Ckay. And did he also tell you that you had
an error in your testinony about opinion 154-B and that
he then set out a quote from 154-C?

A In his E-mail he nade that statement, but
when | got here, | helped himrealize that there wasn't
an error and he was in error in nmaking that statenent.

Q Now you then did get together with all of the
wi tnesses for Staff on Thursday and Friday, the 23rd and
the 24th; is that right?

A. We had several neetings. Usually counsel was
present in those neetings also.

Q But did you have those neetings on the 22nd,
or excuse ne, the 23rd and the 24th?

A I was in the office, we had neetings, | can't
tell you what tine and what date for sure, but we did
have a neeting concerning that nmeno.

Q And you went through your testinony and the
testimony of the others, the other Staff wtnesses?

A No.

Q Did you have any other E-mail in your work

papers other than this one E-mail ?
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A. I had several E-mails fromny attorney.

Q I'"mjust asking about your work papers, is
this the only --

A Oh, it's the only one I included in nmy work
papers, because it's the only one that | felt was an
actual work paper.

Q Over the course of working on your testinony,
you sent and received a lot of E-mails | take it?

A Yes.

Q This is the only one that you felt was part
of a work paper?

A | felt that because it addressed FERC
nmet hodol ogy 154-C that it was pertinent information that
I used in developing ny case and | should include it. A
ot of the E-mails received were in electronic data
requests, electronic data requests of the conpany
responses and things that were in hard copy that just
made it easier to get the data out to everybody rather
than delivering everybody hard copies and having to dea
with all the paper.

Q Did you review any of the testinony of other
Staff witnesses in that period of time before they were
subm tted? Let me ask you specifically. Did you review
M. Elgin's testinony before it was submtted?

A | read everybody's testinony before it was
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submi tted.
Q Okay. Now M. Elgin, and I will just ask you
subj ect to check to accept this, stated at page 2, line

11 of his testinony that, "shippers should not be
required to pay for prior operating |osses". Do you
recall that?

A Yes, | do.

Q Anywhere in the case provided by O ynpic,
direct or rebuttal, does O ynpic ask to recover prior
operating losses? And if so, could you show ne where in
O ynpic's cases they have asked for prior operating
| osses.

A Yes, they have, and | can show it to you in
the capital structure. The capital structure is over
100% debt. A lot of that debt is nobney that has been
provi ded by the parent, and that debt represents |osses
that the conpany has had since the Watcom Creek
expl osion. Those things have been recorded on the books
of the conpany | feel inproper, and because they're in
t he bal ance sheet, they show up in the conpany's request
for its authorized rate of return.

Q Is that the only place that you find prior
operating | osses as you have cl ai ned?

A When did | clain®

Q Well, as M. Elgin has clained.
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A. Thank you.
Okay.
A One of the problenms the Staff had in the

audit of the books of the conpany is that we could not
verify the bal ance sheet or the incone statenent.
Therefore, we could not certify that those itens were
not included in the income statement. One of the
probl ems we had with the income statenment that in
Decenber year 2000 there were no closing entries for the
year 2000. In the year 2001 in Decenber, there were
closing entries, but there was no adjustnment nmade for
only the nine nonths of the year 2001 results of
operations. So there are a lot of things going on in
the incone statenent and bal ance sheet that

m srepresents the books as | feel they should be
portrayed.

The casualty loss as it's recorded on the
books, they sent it to a third party, all of the
expenses for the casualty |oss, the insurance conpany is
supposed to pay those and then put them back on the
book. That was such a black hole the conpany said they
did not want to include that in this rate case. It was
i npossible to get to the nunmbers behind that, and so we
had to take the conpany on faith that they had renoved

all of the inappropriate expenses fromloss or from
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What com County Creek. And, in fact, we did find out
that the conpany had expenses on the book for expenses
for Cross Cascade, which they had said were not included
in this case
And so every tine we turned around, we found

anot her situation where what the conpany portrayed the
books to be, that's not what they were.

Q Are you familiar with Brett Collins' Exhibit

703-C where he sets forth his cal cul ati on of cost of

service?
A Yes, | am
Q And in that exhibit, do you have that in

front of you?
A. I will in a mnute. Can you tell nme --
Q Look at Schedule 1, page 1, of Exhibit 703.
I don't have the right exhibit -- yeah, which

one is it?

Q 703.

A. Oh, his original?

Q Ri ght .

A Oh, I'msorry. What do you want nme to | ook
at again?

Q Look at Schedule 1, page 1

A | have that.

Q Okay. The total cost of service there is
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$56, 535, 0007
A Are you tal king about case 1 or case 27
Q Case 2.

MR. TROTTER: Excuse ne, Your Honor, he may
not have the right exhibit. Can we go off the record to
make sure he does.

JUDGE WALLIS: Yes.

(Di scussion off the record.)

BY MR MARSHALL:
Q On Schedule 1 of BAC-8C, 703-C, do you see

the total cost of service, the $56, 535, 000 nunber?

A Yes, | do.
Q Okay. Do you believe any prior operating
| osses are any part of that $56 M I1lion anount?
A. | don't know if they're there or not for the

same reason | gave a little while ago. This is based on
what the conpany calls test period, which is based on
budgets, which can't be audited, and so we don't know
what's included in that $56 M 1ion.

Q Is there any prior operating |oss that you
have determined that is in that figure, any specific
anmount ?

A There is no amount that | have determ ned,
but there also nay be an anount in there that | have not

det erm ned, because | can not do either
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Q But you have | ooked for anbunts that ni ght
represent prior operating |osses to determne --

A | don't know how to do --

Q -- to determ ne whether those were included
or not in that figure, correct?

A. No, | do not know how to | ook at a budget and
deternmine what's in it.

Q But on the actuals in all the audited work
t hat you have done, you have | ooked to see if there are
any anounts that represent prior operating | osses that
woul d have been included in that figure, correct?

MR, TROTTER: | will object to the question,
it assunes the Staff has audited the filing that was
made on June 11th. That's not a fact in evidence.

MR, MARSHALL: Actually, | believe that he
said he did do an audit; is that correct?

MR. TROTTER:. My objection goes to this
exhi bit which contains data outside of the tinme period
for which the Staff did its investigation.

MR, BRENA: | join in the objection. | think
the record should be clear with regard to what Staff did
and did not do when we switched cases, and this rebutta
case i s based on seven nonths up to April 2nd. And so
to the degree that Staff has | ooked at those actua

nunbers, then that should be the inquiry. | think we're
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nm ssi ng each other here.

JUDGE WALLIS: M. Marshall, do you want to
nodi fy your question and start again.

MR, MARSHALL: Ri ght.
BY MR. MARSHALL:

Q My question | guess is a very sinple one.
Have you determ ned that any anount in the $56 MIIlion
cost of service figure includes a prior operating |oss?

A | believe | answered that. | said | have not
determined that it includes or does not include a prior
operator | oss.

Q Just to be sure that we're clear on this, you
have uncovered no figure that represents a prior
operating loss that's in that amount?

A. Let me answer it this way. | |ooked at the
wor k papers provided to support this exhibit. Those
wor k papers did not allow nme to make an audit of the
i ncome statenment and the bal ance sheet. | was not able
to determ ne what was in those seven nonths actual. In
those work papers, they did give ne the bal ance sheet
bal ances for plant in service and accunul at ed
depreciation. In those nunbers, | found the error in
the way that SeaTac was booked. | found an error that
the conpany in Decenber 2001 had included Cross Cascade

in the plant in service and therefore had overstated



4640

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

depreci ation by $500,000. | also found that in March or
April, one of those two nonths, they corrected the error
five nonths | ater when the error should have been
corrected in the nonth that the error was nmade, because
then your bal ance sheet had been msstated for five
nonths. They did provide an inconme statenent for seven
nmont hs actual. They provided no backup, how those
nunbers were derived. W did not go to an audit on
those nunbers, and | can not tell you what is included
or what is not included in the inconme statenment and

bal ance sheets of O ynpic except for those itens |

di scussed concerni ng Cross Cascade and the sal e of
SeaTac.

Q So on those issues where you found that you
determ ned that you needed to adjust for SeaTac and
Cross Cascades, you took care of that?

No, actually --
In your case, in your response.
In ny case | adjusted those.

Ri ght .

> o » O >

And in the conpany's rebuttal case,

Ms. Hammer said she adjusted correctly for SeaTac, but

t he bal ance sheet didn't, so there's a conflict there.
Q. That was the $5, 000 anount ?

A No.
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Q The $15, 000 anount ?
A No, Ms. Hamrer said she made a $10 MIlion
adj ustment but didn't explain what it was. | assune

that these are the adjustnments to the bal ance sheet that
needed to be nade to state themcorrectly. She doesn't
state if she corrected the balance in every nonth and
came up with the appropriate anount for average nonthly
average or what. | don't know what she did, because she
gave a flat nunmber and did not explain it.

Q But for your case, on SeaTac and Cross
Cascade, you have corrected for everything that you
deternmined that Ms. Hanmer had done incorrectly or
M. Collins with regard to SeaTac and Cross Cascade?

A. That is not correct. M. Talley in his
testinmony said that there were expenses on the incone
statenment associated with Cross Cascade. W were not
able to identify what those dollars are. Therefore, we
were not able to make that adjustnent. But in ny
testinmony, | stated that there are expenses included in
the results of operations for Cross Cascade that we were
unabl e to adjust to.

JUDGE WALLIS: M. Mrshall, we're |ooking
for a tine to take the noon break --
MR. MARSHALL: Sure, this would be fine.

JUDGE WALLI'S: -- when you reach a stopping
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poi nt, and you say you have reached a stopping point.
MR. MARSHALL: Yes.
JUDGE WALLIS: So let's resume the hearing at
1:30 p. m, please.

(Luncheon recess taken at 12:00 p.m)

AFTERNOON SESSI ON
(1:30 p.m)

JUDGE WALLIS: Let's be back on the record
for our afternoon session. | wanted to acknow edge for
the record that we have received the revised Exhibit
Nunmber 2116, which represents O ynpic's actual capita
structure. That was distributed earlier today.

Wth that, let's return to the exam nation of
M. Twitchell.

M. Marshall, | believe we interrupted you.

MR. MARSHALL: Thank you.

BY MR MARSHALL:

Q M. Twitchell, | want to ask you sone
background questions on what you were asked to do and
what steps you took to prepare your testinmony. W have
al ready established that you were officially on board on
Novenber 14th of |ast year, but you were in fact
contacted in June of 2000 by M. Col bo and sone others

to see if you were interested in doing work in this
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area; do you renenber that?

A Yes, before |I retired, | was approached by
Bob Col bo, Cene Eckhardt, and others to see if | was
interested in taking a ook at this rate case.

Q And then you officially started on Novenber
14t h, and who gave you that assignnment on Novenber 14th
and i ndi cated what they wanted you to cover?

A | answered that in ny deposition. | guess |
can answer it here, but | hope | don't |eave anything
out, because | answered it quite thoroughly there. The
assignnment | received, M. Colbo sent me, Fed Ex'd the
wor k papers and testinony of Oynpic Pipeline to read
bef ore Novenber the 14th, and | was supposed to cone
down to the conpany on around the 13th and be invol ved
in a neeting. They then called ne up and said no, they
weren't ready to sign a contract yet, so | said fine.
They called nme back in on the 14th basically with
M. Col bo, and he said that because he works with
operating rates nore than rate base, they wanted to have
sonmebody that had regulatory theory on rate base, so
they were interested that | | ook at the conpany's case
concerning basically rate base itens. And then when
they finalized the agreenent, | got that same
under standi ng from M. Eckhardt.

Now did | say nore in the deposition; | don't
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remenber .

Q Well, on November 14th -- step back a mnute.

The conpany filed its case and testinmony and

exhibits in support on Decenber 13th; do you renenber
t hat ?

A. I'"msorry, what was Decenber 13th?

Q Decenber 13th, Aynpic's direct testinony and
exhibits were filed.

A | guess the case -- what was the case | had
in Novenber then?

Q That's my next question, what was the case
that you had i n Novenber?

A It nmust have been the case that you withdrew
and then refiled. That's the only thing | can imagi ne.

Q Did you al so by Novenber 14th -- by the way,
you were asked to take a | ook at the FERC nethodol ogy as
part of your assignnent, right?

A | don't think that's quite right.
M. Trotter, | couldn't think of your nane for a mnute,
M. Trotter did give ne | believe six different orders
fromcourt orders and FERC orders concerning 154-B and
told me that | mght want to read those in preparation
for | ooking at the case.

Q Okay. And in your deposition, they wanted

you to discuss the FERC net hodol ogy?
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A. No, they didn't.
Q Okay. Could you turn to page 7 of your

deposition, which is Exhibit 1917.

A VWhat page, sir?

Q Page 7.

A. Okay.

Q At line 8 to line 13, the question was:

Di d anybody tell you that you were to
find reasons not to adopt the FERC
net hodol ogy, for exanple.
Answer: No, they provided ne with FERC
orders which | supplied to the conpany
and asked me to read them asked ne to
di scuss the FERC net hodol ogy.
Do you see that?

A Yes.

Q Okay. Initially -- and this was at the

initial tine when you were being given your assignment,

correct?
A That's correct.
Q Now -- and you were given some materials by

counsel on sone FERC orders, correct?
A That's correct.
Q Did you do any independent research on FERC

orders yourself other than what was given to you? Did
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you | ook for any other court orders on your own?

A Yes, | did research. No, | did not | ook at
any court orders on nmy own.

Q You | ooked at what was supplied to you?

A. Yes, | did | ook at what was supplied to ne,
but | did nore than that.

Q Now were you al so given on Novenber 14th
QO ynpic's petition for a policy statenment and order

clarifying the Oynpic Pipeline rate nmethodol ogy?

A. | don't renmenber that title. [If you showed
it tome, | can tell you if | have seen it.

Q Okay. Let nme hand it to you because it's on
file.

A Yes, | have seen this.

Q Was that listed anpbng the things that you

| ooked at in your work papers?

A It was not included in ny work papers that |
supplied to the conpany. | figured this was part of the
docunentation of this case, and | wouldn't need to
provide in ny work papers all data request responses,
all orders, and everything else relating to this case.

Q At the tinme you were given the assignment,
was it your understanding that M. Colbo was the only
one currently on Conmm ssion Staff who had worked on

Oynpic's tariffs, oil pipeline tariffs, since 19837
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A No, it wasn't.

Q Who el se at the Conm ssion had worked on that
who was currently on the Conmi ssion?

A At the time | didn't know who had worked on
oil pipeline and if it was limted to Bob Col bo.
since have conme to know that Ed Nicola worked on it and

maybe ot hers.

Q Did you ever talk to Ed Nicol a?

A | have talked to Ed Nicola lots of tines.

Q But about this, of course.

A No, | have not talked to Ed Nicola about oi
pi pel i nes.

Q Okay. So the only one that you have tal ked

to on Conm ssion Staff that has had any background in
actually working on oil pipeline tariff filings has been
M. Col bo, true?

A I don't knowif it's true or not. | inmagine,
I don't knowif M. Trotter has any experience in that,
I don't know if Gene has any experience in that, | don't
know i f other nenbers of Staff have had experience in
oil pipeline or not, and | have tal ked to many Staff
menbers in the course of this case about the different
adj ustnments | have presented in this case.

Q From what you understand, was there anybody

nore know edgeabl e than M. Col bo about oil pipeline
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tariff filings?

A | don't know, but M. Colbo adnmitted to ne
that he didn't feel qualified to take on oil pipeline
regul ati on because it involved rate base, and his
experience was with operating ratio, and that's why they
asked nme to cone in and take a look at it, because they
knew this woul d include rate base itens.

Q So ny question was, was there anybody on the
Conmi ssion Staff other than M. Col bo who knew anyt hi ng
nore than M. Col bo?

A | did talk to Danny Kernode, is that how you
say his nane, Danny Kernode, and he provided ne with a
stack of papers a foot and a half high on an ARCO
pi peline case that | honestly didn't have tinme to read,
and so he nmust have had sone experience, because he had
t hat .

Q Okay. As part of your review, did you | ook
at any of M. Colbo's prior nenos or work papers on any
of the prior tariff filings by Aynpic or any other oil
pi peline?

A Yes, | did, because in the conpany's case,

t hey presented as exhibits M. Col bo's nenos on prior
filings of Aynpic Pipeline. So yes, | read those and
was aware of what was in them

Q And |I'm not going to cover this again because
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it's in your deposition, but there were work papers that
you had not seen froma prior filing that you were shown

at your deposition?

A At ny deposition | was shown work papers of
M. Col bo's. | believe it was when he went to Texas to
| ook at the books and records. It wasn't -- it was

owned by a different conpany at that time. But no, |

did not | ook at those work papers.

Q Okay. Now are you a |l awer?
A. | don't think so. No, I"'msorry, |'mnot.
Q Did you take notes on any of the cases that

you read that you were supplied other than in the
mar gi ns of the work papers, any separate notes?

A Yes, | did, but | didn't do those until after
| provided you with my work papers, and you asked ne at
the deposition, | nade sonme very brief notes. | also
read the orders again, nost of the notes | took were
underlining in those orders.

Q Okay. You said anmpobng other things that you
have read the WIllianms case. Do you recall what the
Wl lians case said about the use of the parents' capita
structure?

A. No, you would have to give ne a reference. |
read these orders that were provided to ne and got a

very strong feeling that --
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Q That was just a sinple question. | nean --

A Oh, | thought you wanted to know what | did.

Q No, | asked you, did you read the WIIlians
case about the use of the parents' capital structure.
t hi nk your answer is you don't recall

A I did.

MR. TROTTER:  Your Honor, excuse ne, the

guestion was whether -- | don't think that was the
question, and if we could have an order number instead

of a reference to title, that mght help refresh the

witness's recollection, and he can review the order

again if we need sonmething read into the record.

Q

page 34.

Do you

recall -- turn to your deposition

The question | asked is:

Vell, |

et me ask you about the WIlians

case in terns of how it suggests debt

owed to the parents of an oil pipeline

conpany be treated. Do you know how t he

W Illians case treats that for capita

structure purposes?

And you answered after an objection:

| don't

renmenber the details of what |

read here. | read it so that | would be

famliar with what was going on, and

then |

had to get on with the duty of
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under st andi ng the conpany's case.
Was that your understanding at the tinme of
your deposition on June 5th?
A That's my exact words that | used in the
deposition on the 5th.
Q Now have you tal ked to anybody live at the
FERC about the FERC net hodol ogy?
A That question was al so asked on deposition.
| said no, but | have been on Internet and tried to get
information fromthe FERC
MR, BRENA: Your Honor, if | may --
Q And you were unsuccessful ?
MR. BRENA: |If | nay, we are just repeating a
deposition that is going to be offered into the record.
| thought that it was the practice of the Comm ssion not
to sit here and just reask what has al ready been deposed
on.
JUDGE WALLIS: M. Mrshall, if these
questions are prelimnary --
MR, MARSHALL: They are prelimnary, it wll
take very little time to go through these.
JUDGE WALLIS: Very wel |l
MR, MARSHALL: And then the deposition may or
may not be admitted in any event, and | amusing the

deposition nore for purposes of refreshing the witness's
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recollection. It wasn't ny exhibit. So if sonebody

el se chooses to introduce it, that's their choice later
on.

BY MR. MARSHALL:

Q So did you ever connect with anybody on the
Internet at the FERC?

A No, | didn't.

Q Okay. Have you talked to anybody who has
been retired fromthe FERC who knows about nethodol ogy?

A No, | have not.

Q And is this the first oil pipeline case you
have worked on in your career?

A Yes, it is.

Q And have you ever tal ked to anybody before
this case who operates an oil pipeline conpany?

A | don't know.

Q You're not famliar | take it with oil
pi pel i ne operations, financing, structure; is that true?

A I|"'mmmore aware of it now that | have worked
this rate case than | was before.

Q But you made no special study or systenmatic
study of oil pipelines to find out how they're financed
typically and historically, correct?

A No, | did not.

Q And if someone were to say O ynpic's policies
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are not prudent conpared to other oil pipelines in the
United States, you wouldn't be able to offer an opinion

on that one way or the other; is that right?

A That's correct.

Q You' re not an expert on FERC net hodol ogy,
true?

A ' m beconing one. | don't knowif |I'mthere

yet or not, but | know a | ot nore about it now than

did six nmonths ago.

Q Okay. Could you turn to your deposition
page 15.

A (Conplies.)

Q Excuse ne, page 46.

A ["mthere.

Q Li ne 20.

A I have it.

Q Did you give the follow ng answer to the

foll owi ng question?
Question: You're not an expert on FERC
nmet hodol ogy, true?
Answer: That's true, | do not set
mysel f up as an expert.
A. That's exactly what | said.
Q And turn to page 74 of your deposition

A (Conplies.)
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Q Did you give the follow ng answer to the
foll owi ng question?
Question: Are you an expert on FERC
nmet hodol ogy?
Answer: Absol utely not.

Did you give that answer?

A Yes, | did.

Q Are you a CPA?

A No, | am not.

Q Are you famliar with the accounting approach

that the FERC requires oil pipelines to use, which is
the Uni form System of Accounts?

A I''m aware that they use the Uniform System of
Accounts as prescribed by FERC

Q But are you famliar with that Uniform System
of Accounts; are you an expert in that?

A | have | ooked at the conpany's books. | am
aware of how they use the Uniform System of Accounts. |
do not set nyself up as an expert in being able to keep
books under the USOA, no.

Q Have you ever performed a cost of service
cal cul ati on based on FERC 154-B net hodol ogy?

A. No, | have not except for this case, but I'm
not sure this case is on 154-B.

Q Did you apply the FERC 154-B net hodol ogy to
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1 Adynpic's case?

2 A No, | didn't. | |ooked at Aynpic's case and
3 judged it on its nerits.

4 MR. MARSHALL: | have no further questions.
5 THE W TNESS: Do you want this back?

6 MR. MARSHALL: You can have that.

7 THE W TNESS: Thank you.

8 JUDGE WALLIS: M. Finklea.

9 MR. FI NKLEA: No questions.

10 JUDGE WALLIS: M. Brena.

11 MR, BRENA: Two, Your Honor.

12

13 CROSS- EXAMI NATI ON

14 BY MR. BRENA:

15 Q Good afternoon.
16 A Good afternoon.
17 Q I would like to draw your attention to

18 Exhi bit Number 1916, which is the declaration by you and

19 M. Colbo in support of the Staff's notion to dismss.

20 A | have it.

21 MR. MARSHALL: Your Honor, this wasn't

22 covered by direct. | think this is friendly cross as
23 well. This is not within the scope.

24 JUDGE WALLIS: M. Brena.

25 MR, BRENA: What was the objection?
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1 MR, MARSHALL: Beyond the scope, friendly

2 Cross.

3 MR. BRENA: | just asked himto turn to the
4  page.

5 MR. MARSHALL: But that entire exhibit, the

6 page that you have asked himto turn to is beyond the

7 scope.

8 JUDGE WALLIS: W night as well face the

9 i ssue now.

10 MR, BRENA: Okay.

11 CHAl RWNOMVAN SHOWALTER:  What was the exhi bit

12 nunber though?

13 JUDGE WALLIS: 1916.

14 MR. BRENA: The beyond the scope, he was

15 asked a series of very broad rangi ng questions, and he
16 solicited a series of responses with regard to what

17 nunbers he relied on and didn't rely on and his

18 characterization of what nunbers the Conmi ssion should
19 rely on and what efforts they went through in order to
20 put a case forward before this Commi ssion. This is his
21 -- this is a declaration that sets those facts forward.
22 My total inquiry is to ask himif this declaration

23 continues to be true today.

24 MR, MARSHALL: Well, this declaration is part

25 of a series of declarations and responses. It's already
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on file. And if the only question is, is this
declaration true today, if that's the single question
that the witness can give a single word answer to,
that's fine. But otherwi se, we're just going to go down
a path where it's beyond the scope and rearguing an

i ssue that has already been submitted to the Comm ssion
in the past. And other responsive -- other responsive
decl arati ons which have been filed in this have not been
obt ai ned because this came to us today.

MR, BRENA: This didn't conme to anybody
today. And with regard to whether it's beyond the scope
or not, | have responded to that.

JUDGE WALLIS: Yes, this is one of the
docunents that Tesoro provided on approximately June
14t h.

(Di scussion on the Bench.)

JUDGE WALLIS: The objection is overruled.

M. Brena, you may ask your question

BY MR. BRENA:

Q Do you have the declaration in front of you?
A I have it in front of nme.
Q Are the things that you said that you stated

in that affidavit, do they continue to be true today?
A Yes, but in working with the conpany, the

Staff accepted their answer even though it wasn't
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conpl ete for purposes of noving forward.
Q Okay. | would like you to turn to Exhibit
1917, your deposition.
JUDGE WALLIS: M. Brena, we're having

troubl e hearing you.

Q | would like you to turn to --
JUDGE WALLI'S: |'m having trouble hearing
you.
Q I would like you to turn to Exhibit 1917 in
your deposition. |If you were asked these sane questions

and answers today, would you give the sanme questions and
answers?

A ' m not sure, because | have gai ned nore
know edge than | had at that time, and | think that's
been denobnstrated by the answers that | have given
M. Marshall.

Q And is there anything that cones to mnd
out si de of your questions and answers with M. Marshal
t hat woul d change your position?

A It wouldn't change ny position, but | have
gone back and read the orders that were given to ne and
revi ewed them nore thoroughly. | have studied the
conpany's rebuttal case and listened to their w tnesses
on cross-exam nation, which has increased ny know edge.

Q Okay. M. Marshall asked you a series of
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1 questions with regard to their cost of service set

2 forward in their rebuttal case

3 A | remenber that.

4 Q 56, 535.

5 A Yes.

6 Q Did Staff consider whether to update its case

7 with the new cost of service nunbers that were contained
8 in the rebuttal case?

9 A Consi dered, yes; decided to do it, no. The
10 reason why we decided to do it, because we felt the

11 interimcase as presented, we had not audited the

12 results, we found errors in the cal cul ati ons, we went

13 and sat down with the conpany and got through the

14 calculations in detail to understand them and found that
15 even though they had updated to seven nonths actual, two
16 nont hs budget, and three nonths average, that we didn't
17 feel that their exhibit could be used for rate meking

18 pur poses because we couldn't audit it and confirm and

19 make necessary adjustnents to the case.

20 JUDGE WALLI'S: Excuse ne, M. Twitchell, you
21 referred to the conpany's interimcase, did you nean

22 their rebuttal case?

23 THE W TNESS: Thank you very nuch,

24 absolutely, |'msorry.

25 BY MR. BRENA:
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Q And you al so started your answer by saying we
did do it, and | think you neant to say we did not, we
deci ded not to update our case to include the rebutta

nunbers for the reasons that followed

A. Your question was did we consider doing it.
Q Ri ght .
A My answer was yes. M answer that even

t hough we considered it, we decided not to do it for the
reasons | gave

MR, BRENA: Okay, | have nothing further, and
I would nove the introduction of 1916 and 1917.

JUDGE WALLIS: M. Marshall

MR, MARSHALL: 1916 is already part of the
record. We would object to having that come in because
there are other responsive declarations that are
attached to that same proceeding. | think it's being
taken out of context.

JUDGE WALLIS: There's no objection to 19177

MR, MARSHALL: No, the deposition, no.

JUDGE WALLI'S: 1917 is received.

M. Brena, a brief response.

MR. MARSHALL: So long as it's understood
that the exhibits to 1917 also cone in. Oherw se, the
testi nony doesn't nake nmuch sense.

JUDGE WALLIS: Are the exhibits attached?
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MR. MARSHALL: M. Twitchell has two
attachments, Exhibit 1, Exhibit 2, | don't believe that
they're attached, but they should be, because without
them the testinmony is unintelligible.

JUDGE WALLIS: Let's be off the record for a
moment .

(Di scussion off the record.)

JUDGE WALLIS: During a brief off the record
di scussion, it has been deternined that the document in
guestion that is work papers to M. Twitchell's exhibits
in deposition are an attachnment to a proposed exhibit,
the deposition of M. Colbo. And by agreenent of the
parties, the work papers will becone an attachment to
M. Twitchell's Exhibit 1917, which is received in
evi dence, and the work papers will then be referenced
rather than included in conjunction with an offer of
M. Col bo's deposition.

MR. MARSHALL: Correct. And just to clarify
the record, the exhibit we're tal king about is
identified in the deposition of M. Twitchell as
Twi t chel | Exhi bit Nunmber 2.

JUDGE WALLIS: Very well.

Back to Exhibit 1916 for identification,

M. Brena, would you respond briefly to M. Marshall's

concerns.
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MR. BRENA: Well, as | understand his
concerns, he objected because it was otherw se a part of
the record. | think that it's hel pful to cross
exam nation to have this available. He also nodified it
in certain respects on the stand, and I think that it
woul d help maintain a clear record to have it in.

JUDGE WALLIS: M. Marshall also expressed a
concern that other docunents of a sinmilar nature have
not been brought to the record. Wat's your response to
t hat ?

MR, BRENA: M. Marshall has had every
opportunity to bring whatever docunments he chooses to
do. He has had this document in his possession for sone
ti me and has chosen not to do that. So I don't pro
offer in the sake of conpleteness to allow other
statements by other parties. That wasn't ny intention
with this witness.

JUDGE WALLIS: Do other counsel wish to
respond?

MR, TROTTER: If it's duplicative, it does no
harm and any party can in brief, if this becones an
i ssue, can cite to the pleading or docunments in the
pl eadi ng f ol der.

JUDGE WALLIS: (Latin phrase.)

MR, TROTTER. Right, so we don't object.
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MR. FI NKLEA:  Your Honor, | don't have a
Latin response, but it does seemto ne that as |ong as
it'"s in the pleadings file, we don't need it two pl aces.
And as you noted earlier, the volum nous nature of this
record is already noteworthy.

JUDGE WALLIS: The record is volum nous. It
is available in other places. At the sane tinme, there
is sonetines an advantage to having docunents avail abl e
in nunbered order so they're easily found for reference.
The objection is overruled for the reasons stated by
counsel , and 1916 is received.

Now are there other questions from counsel?

Questions fromthe Bench?

EXAMI NATI ON

BY CHAI RWOVAN SHOWALTER

Q M. Twitchell, this nmorning when you started
out in surrebuttal you said that for a variety of
reasons you felt -- you feel that the conpany's case is
not dependable or its nunbers are not reliable, and
therefore we can not rely on it, but that the Staff had
put together as sound a presentation as the Staff coul d.
Is that an approxi mate paraphrase of what you sai d?

A Yes, it is.

Q Al right. Taking the first clause of that
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t hought, if you are correct that the conpany has not put
on an adequate case here with dependabl e nunbers, if
you're correct, then the Conm ssion would have two
choices, end the matter because there was not an
adequate case, or assenble and revi ew whatever reliable
evi dence there is, whether fromthe conpany or other
parties, and do the best job it can. There nay be other
choices, but |I'mfocused on the latter possibility. MW
question is, is the evidence that you and the Staff have
given and the evidence that you have relied on in your
opi ni on sound enough for us to make such a deci sion?

You said it was the best you could do, but you did not

say it is --
A. Are you through? | wasn't --
Q I wasn't quite through. But you didn't say

that the Staff's case with other evidence in this case
is sufficient for us to adopt the Staff's position, and
I just want to hear what your opinion on that is, if you
can give it.

A Okay. The rate base, | believe we have been
able to make the corrections to the bal ance sheet, that
t he nunbers that we included in the rate base as
adj usted fairly represent the situation the conpany is
in. That cones fromthe bal ance sheet. The test period

that the Staff used for the year 2001 are books | fee
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we have been able to nake enough adjustnents to that to
say even though there are problens that we could not
resolve, it's good enough that you can nmake a deci sion
fromthat.

When you then start meking the restating
actual and pro forma adjustnents to the per booked
figures, that's where the Staff got in trouble, because
all of their adjustments are based on budgets, and there
was no way we could confirmor convert what should be
used for expenses. W did | ook at the operating
expenses in prior years. And if you will | ook at ny
Exhi bit 1910, it has a history of revenues and expenses
for the last 20 years. And if you will notice the
second page of that exhibit, the operating expenses for
the last -- from19 -- in 1996 was $25 MlIlion. In '97
it was $26 MIlion. In '98 it was $22 MIlion. In '99
it was $24 MIlion. And then after the explosion, it
went to $41 MIlion and $38 MIlion. That denpnstrates
to me that sonething is going on here that isn't norma
operating results of operations. It sounds |ike because
of the explosion or for whatever reasons, they have a
tremendous construction program or deferred mai ntenance
program that they're now putting on the books.

The Staff can not say that those itens should

not be done, but for rate making it should be nornmalized
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and | ook forward what the expenses should be in the
future at a reasonable rate. And $41 MIlion and $31
MIlion is obviously not correct. So we took a | ook at
their budgets, we noticed that several of their expenses
were very high. W |ooked at their budgets, tried to
determine fromtheir budgets what was proper about those
expenses. We talked with engineers on the staff from
pi pe safety, and we made our best effort to adjust those
items that we felt were -- should not be included as an
expense in a rate case and tried to present it at a
| evel that we thought was -- would be fair, just, and
reasonabl e.

Even though for accounting purposes they
nm ght expense sone of those itens, for rate making
pur poses those itens should be nornmalized by either
anortizing themover five years or capitalize them and
t hen depreciate them over the normal |ife of the plant,
whi ch the conpany had not done. And so we did the best
effort we could to | ook at those budgets without being
able to go and find out was the pipe 1000 feet, was it
900 feet, was it 600 feet, was there a nmountain on top
of the pipe, was it out in the mddl e of soneone's back
yard. We couldn't deternm ne that because there was no
facts.

| hope that answers your question.
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Q Wel | enough, thank you.

I want to ask you regardi ng your testinony
about the interimorder, |I'mnot sure | understood your
i mplication, but are you assuming that if our order says
subject to refund it nmeans that there nust be a refund?

A. No, | don't understand that at all, but |ega
counsel told nme that that's what your order says.

CHAI RMOVAN SHOWALTER: | don't know if you
want to go into that.

MR, TROTTER. | will followit up on ny
Cross.

CHAl RWOVAN SHOWALTER:  Okay.

MR, TROTTER: Redirect.

BY CHAI RMOVAN SHOWALTER:

Q Go ahead.
A | feel that if you order a refund and | take
exception to what you say in the order, | should give

you a reason why | take exception to the order. And if

| don't do that, then you don't have the information you
need to change what you said in your order. But | do
not feel that because the Comnr ssion finds sonmething to
be so in a case that that neans it's cut in stone. It
means that if | take exception to what you said, | have
to expl ain why.

Q But is your view that we did order refunds?
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t hat order

somewher e

t hat

t he order,

to.

m ght

A

MR. TROTTER: |If the witness could refer to
and the specific |anguage, that m ght get us
This was also raised in the deposition, and
also help. But | think if he just refers to

he can see the | anguage that he was referring

| have too many books, | had to renenber

where it was. The order on page 19 at the very bottom

says:

Q

Any revenues col |l ected under this tariff
sheet are collected subject to refund
based on the | evel of permanent rates
found to be appropriate in the revi ew of
the conpany's general rate proceeding in
Docket Number TO-011472. |If refunds are
required, the conpany will pay interest
on the refunds based on the fair rate of
return determned by the Commi ssion in
cal cul ating permanent rates in that
docket .

Al right. And my question to you is, were

you thinking that that |anguage is our determnination

t hat

refunds are required?

A

No, | think if the Comm ssion takes a | ook at

this case and | ooks at the facts of what has happened
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with throughput, they will be able to nmake a
determination if the conpany has had earnings sufficient
to cover nornmal operating expenses and if a refund
shoul d be granted or not.

Q Al right. So is it your understanding that
what that order neans is that the interimanounts are
subj ect to refund but that a decision of whether to
require a refund is not made in that order but could be
made | ater?

A. That's exactly how | understand it. You were
actually -- | feel you were putting the conmpany on
notice, these are subject to refund if we so choose, but
we can do what we want to still.

Q Ckay, thank you.

You gave sone testinony about using end of
period CWP. And | believe you said that it would --
it's the extreme case when we -- when the Staff would
suggest that be included. Am1l right so far?

A Yes.

Q Al right. Can you tell ne why you did
choose to include it in this case?

A I would refer you to ny testinony, but | will
basically say the same thing again here, and the answer
is that it's non-revenue producing. The plant that the

conpany is now putting into the rate base is because of
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problenms with the pipeline and | ack of mai ntenance in
years past, and so now they're bringing the pipeline up
to the mai ntenance level it should be. The maintaining
of that pipeline will not increase the flow of
throughput. It will have absolutely no inpact on
revenues unless you increase tariffs. And since that is
the case, there's no way the conpany can get a return on
that plant, because it won't increase the throughput.
Therefore, it's appropriate to consider it as
non-revenue producing and include it in the rate base so
they can nmake a return on it going into the future.

Q So what is extrenme or unusual about this case
is the functioning of the pipeline or the
non-functioni ng of the pipeline?

A. The function of the pipeline because of the
circunstances it finds itself in. The Watcom County
Creek caused a great deal of difficulty. They then had
to do sone special testing on the line that showed that
their mai ntenance wasn't what it should be, so they had
to do a crash program of maintenance that is not nornal.
That mekes it very unique and not a nornmalized
situation, therefore they should be able to make a
return on it. And if you don't let them have a return
on that, then they have to turn right around and ask for

a new rate case so they can nake a return on it. And
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it's not the Staff's position to increase regul atory
lag, it's to delay it, and so that's what we're trying
to do in this case is to elimnate as nmuch regul atory
| ag as we can.

Q Al right. And speaking of regulatory | ag,
M . Fox was concerned about regulatory lag and the |ag
bet ween spendi ng new funds and coming in and getting
theminto rate base. If we conplete this rate case with
a rate based on the evidence in this case, will we be up
to date nore or less so that a | ater expenditure of
funds is sinpler to address than if there had not been a
conpleted rate case for sone years?

A Yes, | think the experience of this rate case
I hope has increased the awareness of the conmpany, the
Staff, and the Comm ssion of the situation this conpany
isin. And to followthis rate case up with a new rate
case with audited books, with normalized adjustnments
that can be supported, with pro forma adjustnents that
can be supported, it would be nuch easier now to present
that case according to FERC s definition of what a base
period is and a test period is as well as what the
Commi ssion's test year is with restating actual and pro
forma, and both -- that's just two ways of saying the
same thing. So it's my opinion that the conpany shoul d

have a better feel of presenting a case and be able to
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1 do a nuch better job
2 Q Okay. Could you turn to page 8 of your

3 testi nmony.

4 A | have it.

5 Q On lines 17 and 18, you have a sentence
6 The return should be conpetitive enough
7 to all ow the conpany to attract

8 sufficient external capital at

9 reasonable ternms to neet its obligation
10 to provide services.

11 I wasn't clear whether this part of your

12 testimony was sinply an explication of general rate

13 maki ng princi ples or whether you are also the witness
14 for me to ask the question, is the Staff rate or the
15 rate that would be produced fromthe Staff

16 recommendati on conpetitive enough to allow the conpany
17 to attract sufficient external capital?

18 A Okay, let nme answer that twice. This is an
19 expl anation of regulatory theory that is ny

20 under standi ng of regulatory theory as it should be

21 presented. That question has been answered by

22 M. WIlson's testinony, and his testinony as |

23 understand it, | think Ken Elgin too, basically says
24 that the rate of return they're offering applied against

25 the rate base will provide the conpany with adequate
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funds.
Al right. Could you turn to page 20.
(Conplies.)
Q The question at line 2 is:

Did Aynpic actually defer on its books

any portion of its return.

And you answered no. How did you deterni ne
that they did not defer?

A The way | determined that is that the books
and records do not have this. |In the conpany's case,
they presented the base year with that included as a
l[ine item but on their books it's not there. So in
effect, they have presented the base year as if it's per
books, and it's not. In ny Exhibit I think it's 1903,
provi de what the conpany's books actually show, which we
recei ved from Data Request 303. 303 shows the revenues
and expenses, and that itemis not included on their
books.

Q Al right. M last question is on page 47,
and |'mlooking at lines 15 to 21, and | have to say
thi s paragraph gave ne a headache until | figured out
the difference between the sentence on line 17, which
says the FERC nethod allows the conpany a return on this
non-investnment, and the sentence on 19, which is thus

t he FERC net hodol ogy does not allow the conpany a
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return, and I see it now, of this non-investnent.

A That's very critical, of the non.

Q And so your point is this is inconsistent and
not rational rate making theory. And | have a grasp
that that seems to be inconsistent, but could you
describe to ne in a little nore -- with a little nore
meani ng | guess why that is not rational

A In any conpany, they have rate base. The
rate base should represent the assets that the conpany
is using to provide service, and they have borrowed
funds or used their own funds to build that plant. The
conpany is entitled to recapture that plant as it's used
up. They receive the noney for that investnment through
depreciation, and so as it's depreciated, they record it
as an expense, which is a non-cash item And so in
revenues, they get the revenues that they can then use
to invest in other plant. That's one way the cash flow
is used. And so the plant is the return to themthat
t hey have invested.

Now because they have invested their noney in
the plant, they're entitled to a return on that
i nvestment, and that's the rate of return. It gives
thema return of debt and equity, so they get their
i nterest expense, plus the return they're entitled to on

equity. So not only do they have the plant returned to
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them but they receive a return on that.

Now i f we put sonething in the rate base that
i nvestors did not invest and you don't give thema
return on it, I mean if you don't give thema return of,
that's okay. But if you don't give thema return of,
why should you give thema return on when they didn't
invest it or vice versa. |If you give thema return on
but not a return of, it's not |ogical, because it's
either theirs or it's not.

Q Al right. But then it seens inconsistent to
give a return on but not of or vice versa, but isn't
your point that it's not rational to give a return on or
of on something that's not invested?

A. That's exactly ny point.

Q So it's not really the inconsistency, it's
that the treatnent is of sonething you're calling a

non-i nvest nent .

A That woul d have inproved ny testinony, thank
you.
CHAl RMOVAN SHOWALTER:  Wel |, thank you,
that's all | have
COW SSI ONER HEMSTAD: | don't have any
questi ons.

COW SSI ONER OSHI E:  No questi ons.
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EXAMI NATI ON
BY JUDGE WALLI S:

Q M. Twitchell, you referred this norning
believe to the effect of throughput assunptions and a
change that you made in your testinony or exhibits
related to that; is that correct?

MR, MARSHALL: It's power.

A No, it's not correct. | did not make a
change to ny throughput, but we did nmake an adjustment
as counsel just stated on power supply. M. Col bo went
into his exhibits and gave effect of the order the
Commi ssion had just granted to Puget in increasing their
rates. That effect we then put through all the
exhi bits, and that increased the revenue requirenments
for interest in Washington from 80,000 or 78, 000,
whi chever nunber you had, to 161, 000.

Q Coul d you identify the adjustnments that were
affected by that change?

A. I would want -- | probably could do that, but
Bob Col bo made t hose adjustnents, and | really think
that he ought to support those.

Q W will ask M. Col bo, thank you.

JUDGE WALLIS: Are there foll owup questions?

MR, MARSHALL: Yes, just a couple
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CROSS- EXAMI NATI ON
BY MR. MARSHALL:

Q When Chai rwoman Showal t er asked you about the

end of year period, do you renenber that?
CHAl RWOVAN SHOWALTER: CW P.

A. Oh, right, sorry.

Q The end of year period just to be clear is
the end of 2001; is that right?

A In the conpany's case, we used the test
period for the 12 nonths endi ng Decenber 31st, 2001. So
the bal ances that we include are Decenber 31st, 2001

Q And that's Staff's cal endar year 2001

testinony?

A That is correct.

Q. That matches with Staff's other testinony?

A What ot her testinony?

Q Staff selected a 2001 cal endar year test
year.

A That's correct.

Q So this end of period matches with that

cal endar year test period?

A Oh, | think | understand what you're getting
at. No, that was the dilenma. An incone statenent is
for a period of tine, and for rate naki ng purposes you

take 12 nonths. A bal ance sheet is for a point in tine.
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And so in order to conpare the bal ance sheet to the

i ncome statenent, you have to take average, nonthly

aver age bal ance sheets for the 12 nonths, so it's
conparative and matches with the inconme statenent. That
is the preferred way of the matching principle for
revenues, expenses, and rate base.

In this case, because of the unique nature of
the plant that is going into service right now that is
non-revenue produci ng, we recomrended not to violate
that principle of matching for the sake of prudence that
the conpany needs to make a return on this plant to
mtigate regulatory lag. So no, we're not matching.

But yes, we're trying to be reasonable in our approach.
Q Just happens it's the sane end of cal endar
year period as the end of the Staff test period, end of
20017
A | don't know what you mean that it just
happens to be, we chose that to be the end of period

because that's the data we had avail abl e.

Q Ri ght .
A On incone statenments and bal ance sheets.
Q Ri ght. Now since that tinme, since the end of

Decenber 2001, there have been other investnents nmade in
pl ant that are not revenue producing; is that fair to

say?
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A. I woul d i nagi ne so.

Q And t hose aren't being captured by this end
of period adjustnent that you're tal king about.
Everything since January 1st, 2002, is not captured by
what you descri bed to Chai rwoman Showal ter, true?

A. Yes. Anything that has been invested in
either as an expense or capitalized as -- | nean
capitalized or expensed that should have been

capitalized is not included in this end of period anpunt

after the date of January 1st. If -- well, | will |eave
it there.
Q So there woul d be sone regul atory | ag.

Assuning that there are some capital investments that
have been made since January 1st, 2002, that is not
captured in this end of period adjustnent or any other
part of this case, true?

A Yes, regulatory lag is sonmething that | think
is a good thing. Regulatory |lag nmeans that for the
period of tinme of the regulatory lag, if the conpany is
not making its authorized rate of return, then the
conpany has a responsibility to cut back on their
operating expenses so they do nake them so it makes
them a mean, clean, operating machine.

Q My question is sinply, everything after

January 1st is not included by way of new capita
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1 i nvest ment s?
2 A And rightfully so, it shouldn't have been
3 Q Pl ease turn to your deposition at page 51,

4 and you answered some questions by Chairwoman Showal t er
5 about what you understood their interimorder to do with
6 regard to your position on refund, and | just want to

7 ask you --

8 A What page is that?

9 Q Page 51, line -- the whol e page, but |

10 believe that after an objection you began to answer at

11 line 17:

12 Did you get that, follow ng answer:

13 Yes, | did, but in reviewing the interim
14 order that superseded what | was

15 t hi nki ng woul d be appropriate at the

16 time, the interimorder basically states
17 on page 19, | believe, that any revenues
18 col l ected under this tariff sheet are

19 col |l ected subject to refund on the | eve
20 of permanent rates found to be

21 appropriate. And after reading that and
22 reviewing ny testinony, | realized | was
23 in conflict with what was in that order
24 And then you went on again at page 52 to give

25 your rationale beginning on line 15. Wre those the
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only reasons that you gave at the time for changi ng your
testi nony about the refund was the review of the
Conmi ssion's order?

A I think the deposition will speak for itself.
| said what | said there

Q Fair enough. Now with regard to the starting
rate base, you have heard that referred to, there was a
coupl e of questions on that, as the transitiona

starting rate base.

A Yes, | have.
Q And do you recall what it was in transition
fron®?
MR. TROTTER: | will object, this is beyond

the scope of cross. The Chai rwoman sinply asked whet her
starting rate base had been booked or not, and
M. Marshall could have engaged in this earlier and
el ected not to.
MR. MARSHALL: Tal ked about whether it was

invested or related to investnents or not. That was the

questi on.
MR, TROTTER: | withdraw nmy objection.
JUDGE WALLIS: The witness may respond.
A Yes, | do.

BY MR. MARSHALL:

Q Transitional fromthe valuation nethod where
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the property was val ued including a conponent of
repl acenent value and fair market val ue; was that the
transition?

A I don't think that states the whole facts.
Do you want me to state then?

Q Is it your understanding that the
transitional starting rate base is explained in the
154-B opinion by the FERC, is that where you find the
rati onale for that?

A. You can find it there, but you can also find
it in the court orders that found fault with the way the
FERC was doing it.

Q Do you think that the court has found fault
with the transitional starting rate base; has any court
found fault with that?

MR, TROTTER. | will object, it |acks
foundati on, on the basis that no court has ever

considered it.

Q Well, has any court ever found fault with
that whether -- to your know edge?
A It was nmy understanding in reading the orders

that | read that the | CC had been using the trended cost
rate base. That nmethod was found to be |ax, |iberal
and the | CC was brought to task and was told -- they

took regulation away fromthe I CC and gave it to the
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FERC and told FERC that that approach was i nappropriate
and the FERC woul d have to cone up with a new met hod.
The FERC then picked up the I CC regul atory approach and
made sonme novenent towards nore rational rate making
but not conpletely, and continued with methods that were
used by the I CC which were found to be inappropriate.

Q My question was, has any court found the
transitional starting rate base to be inappropriate?

A And my answer to that was, | don't know
Counsel has just told ne it's never been determined in
the court, but | do know that in ny reading of the
orders and court cases that | read that there was a
great deal of doubt stressed on the |ICC nethod of
regul ation, and the FERC was told to clean it up

Q So the answer to nmy question is, you don't
know of any court that has taken exception to use by the
FERC of the transitional starting rate base, true?

A Al I can tell you is what | have read

Q Have you read any decision that takes issue
with the FERC s use of transitional starting rate base?

A | have answered that, | believe. | have
read, and | listed those in ny deposition what | have
read, where it takes exception to the way the I CC
regulated. |If that was not in a court, then it was a

deci sion or an opinion stating that it had serious
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flaws. So | guess -- I'mnot an attorney, and |I haven't
interpreted on a | egal basis, but as | read those
orders, | come to a very clear understanding that the
TOC was not an appropriate way to be doing rate making,
and the FERC was told to clean it up.

Q Is it your understanding that TOC is the sane
as transitional starting rate base, or do you know?

A It's rel ated.

MR. MARSHALL: No further questions.

TROTTER: Thank you.
Twitchell, | think you referred --
BRENA: | had a question.

FI NKLEA: And | had one as wel|.

2 ®» 5 5%

BRENA: Go ahead.

CROSS- EXAMI NATI ON
BY MR. FI NKLEA:
Q M. Twitchell, am|l correct that the interim

rates in this proceeding went into place on February 2nd

of 2002?
A That's my under st andi ng.
Q So if the Staff case is built on a 12 nonths

endi ng Decenber 31, 2001, as long as the final rates in
this proceeding are at or belowthe interimrates, am|l

correct that the "regulatory lag" is limted to one
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nmont h?
A No.
Q Why ?
A Because that's only one factor to take into

consideration for regulatory lag. There's nothing in
this record to say what the conpany has actually earned
for the year 2000 and even for the year 2001. W have
-- rate making is prospective. W have taken a | ook at
the result of operations for the year 2001, made
adj ustnents that we thought were appropriate for
restating actual and pro forma for known and measurabl e
changes to show what their results of operations wll
ook like in the future. So we're stating based on our
adj ustnments, in the future, the conmpany should be able
to cover their costs if those adjustnents are accepted
by the comnmi ssioners and found to be fair, just, and
reasonable. Qur case does not state anything to the
fact if the conpany has or has not recovered its
operating expenses through the year 2001 or through the
first few nonths of 2002. CQur case just doesn't address
t hat issue.

Q In your opinion, by having had interimrates
since February, has the concern about regulatory |ag
been m ni nmi zed?

A Yes, it has, because the conpany has received
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sone revenues. If, in fact, they weren't making their
aut horized rate of return, then their |oss would be
less. |If, in fact, they have overearned, then they have
had no regul atory lag, and they're meking in excess.

MR, FI NKLEA: | have nothing further

JUDGE WALLI S: M. Brena.

CROSS- EXAMI NATI ON
BY MR BRENA:
Q M. Twitchell, who has control over the

length of tinme a regulatory lag is |agged?

A The conpany.
Q And how is that?
A. | believe ny testinony answers that

statement, and basically it's a conpany's responsibility
when they see that they're not nmaking their authorized
rate of return to conme to the Commi ssion and ask for
rates to cover their operating costs and return on their
investment. |If for sonme reason the conpany is in dire
straits, financial straits, they then have the option of
requesting fromthe Comrission interimrates until such
time as they can denonstrate on the record the need for
revenues because of | osses.

On the other hand, if the conpany is

overearning, they continue to collect those overearnings
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until such tinme as the Staff or the Conmmi ssion brings |
believe it's called a conplaint, that's a legal term
agai nst the conpany and presents a case where the burden
of proof is on the Staff to reduce their rates. And so
like | said earlier, regulatory lag has a way of making
the conpany not be geared to a rate of return, but to
make sure that their operations are sufficient to
mai ntain their plant but not excessive.

Q So if there's a concern because of additiona
i nvestment and the conpany | ooks at its total picture
and decides that it's undercollecting, then the solution
to the problemis just to come in and file?

A Well, | hope if there's additiona
i nvestnments and they know they're going to have them
then they can foresee that yes, we're going to put al
of this plant in and it won't be covered in our
additional rates. So it is their responsibility then to
present a rate case that will show the costs that are
known and neasurabl e and not offset by other factors and
apply for rates so that they will be able to nake a
return on that.

An exanpl e of that very issue was back in the

early "70"s | worked at Pacific Power Light, and they
had just built the Centralia steam plant, which was $40

MIllion. At that tinme, that was | think 50% of the rate
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base. The steam plant wasn't conpleted until after the
end of the rate case, but they came in and asked for
rates, the Staff nmade the recommendati on that the steam
pl ant be included in rates so that the conpany woul d be
abl e to have an opportunity to experience its authorized
rate of return without being penalized for regulatory

| ag.

Q In response to nmy question, in part you said
to the degree that the increasing investnent, the costs
associated with the increasing investnment are not offset
by other factors. By that, is it fair to say that
potentially reducing costs coming out of a spiked period
or increasing throughput as Qynpic returns to
normal i zed operations would be offsetting factors
agai nst -- could be offsetting factors which would
per haps prevent them altogether fromconming in with a
filing?

MR. MARSHALL: Objection to the formof the
guestion as being | eading and assunm ng facts not in
evi dence. Assunming a nornalized rate of pressure and
calling it known and neasurable is not appropriate, it's
contradictory.

MR. BRENA: Wth regard to leading, yes, |I'm
trying to --

JUDGE WALLI S: It is cross-exam nation
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MR. BRENA: Wth regard to his confusion, if
M. Twitchell is simlarly confused, | would be happy to
rephrase it.

JUDGE WALLIS: Does the witness understand
t he question?

THE WTNESS: | understood it, | was ready to
answer it, but I would like to hear it again before
answer it.

BY MR BRENA:

Q You nentioned in response in part that
i ncreasing investnents could be offset by other factors.
In this particular case, is it possible that declining
operating costs as a result of com ng out of an
extraordi nary period and increasing throughput as a
result of a return to normal operations may offset
entirely the need for Qynpic to conme in and file an
additional rate case to capture their increasing
i nvest ment ?

A. Let me answer it this way, the conmpany -- the
Staff is certain that the conpany -- it's in their best
interest to get up to 100% pressure and throughput. The
qui cker they do that, the nore that they will be able to
collect in revenues, the nore the parent conmpany will be
able to ship their own oil and make their return on

that, and so there are offsetting factors as you nove
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forward. That's one reason why | feel it would be

i nappropriate to pick up CWP or plant beyond Decenber
31st, 2001, because we don't know when that throughput
is going to get to 100% pressure.

As far as cutting operating expenses, it's ny
opi nion that the operating expenses in this test year
are terribly high. Those operating expenses need to be
capitalized, bring those operating expenses down to a
reasonabl e normali zed amounts, and so that woul d
definitely make it nore -- nmake the conmpany -- give the
conpany the opportunity to experience their authorized
rate of return.

And t he throughput and the 100% pressure is
the sane question except there's an elenent of when they

return to 100% pressure. At that tine the conpany says

they will then begin to use Bayview, and at that tine
they will be able to nove | believe they have said
30,000 to 40,000 barrels a day, which will increase

their revenues and offset the investnents they're making
inplant. So it's ny opinion that the Staff has been
forward | ooking, as forward | ooki ng as they possibly can
in taking these factors into consideration to see that

t he conpany doesn't experience regulatory |lag or that

t he conpany receives a wi ndfall

Q Thank you. | just want to be sure the record
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is clear on a point. Chai rwoman Showal ter was asking
you in effect whether the record is sufficient to allow
the Commri ssion to set rates, and you responded in part
that with regard to the rate base nunber, you felt that
it was sufficient to set rates, correct?

A That's correct.

Q And with regard to the test period that Staff
used, you felt that Staff was able to nmake enough
adj ustnents so that it would be sufficient for the

Commi ssion to set rates; is that correct?

A That's correct.
Q Okay. It wasn't clear to ne, you went on to
di scuss the adjustnents that the conpany made, | think

you said the restating the actual and the budget. What
I would Iike you to -- | would Iike you to continue that
response. Do you feel that the record is sufficient for
this Comm ssion to set rates based on the conpany's test
year adjustnments in either its direct case or its
rebuttal case? Wuld you address those two distinctly
fromthe other things.

A I'"mgoing to have to break that down. First
of all, your question nmakes ne realize that | left an
i nportant part of the equation out of an answer to the
Chai rwonman. Throughput is a very critical calculation

for determ ning what revenues will be generated in this
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rate case. Even if the rate base is right and the
expenses are right, the revenues will determ ne by

t hroughput. There is a great deal of confusion on the
record about what that throughput should be. It's al
over the board. | feel the Staff has presented a

t hroughput nunber that is conservative, is a nunber that
shoul d be used for using rates, so | feel they do have
on the record data sufficient to set rates.

Now to the question of the conmpany's direct
case. Does a direct case have sufficient evidence for
the Commi ssion to nake a determination for setting
rates.

Q M. Twitchell, if I could, and | will
certainly allow you to continue that, |I don't nmean to
cut you off, but my question was intended to focus on
the operating expense nunbers and whet her or not you
feel that the operating expense numbers that are in the
case are sufficient, not only with regard to the test
period that Staff used, but with regard to the test
peri od adjustnents that the conpany has presented in its
direct case and also the test period adjustnents that
t hey have presented in their rebuttal case.

A. I thought that's what | was addressing.

Q Okay.

A I was first going to address the direct case
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and then the rebuttal case, because each case has its
own probl ens.

Q Okay.

A The problem | have with the conpany's direct
case | have stated very clearly in ny testinony. The
conpany -- the FERC requires the conpany to present a 12
nonth period stated actually on the accrual basis. They
are then supposed to make nornmelized adjustnments to that
12 nmonth period. And after they make the normalized
adj ustnments, they then call that the base year. The
conpany has not done that. They then are told to | ook
at revenues, expenses, and rate base itens that will
change over the next 9 nmonths and adjust that base year
for those changes, and that becones the test period.

The conpany has not done this.

The conpany has presented a base year they
call it, and it is basically their books for the year
beli eve October 1st through Septenber 30th. They then
have a colum that's call ed base period. Then they have
a colum that says base period adjustnments. Then they
have a colum that says test period adjustnents. And
then they have a columm that says test period. Their
test period is their budgeted results, as they say here,
adj ustnments to base period for changes that are known

and neasurable within 9 nonths subsequent to the base



4694
1 period. But what they have really done is picked up the
2 budgets through July 2002 with no testinmony supporting
3 that except it's the budget. And they take their
4 budget, and they take what they call their base year
5 which is actually their actual recorded data, and
6 subtract the difference and call them base period
7 adj ustments and test period adjustnents, which they have
8 not supported except for power supply and a couple of
9 ot her adjustnents. But on the whole, they have said our
10 budgets are correct, therefore we're going to adjust
11 that, and they give no testinony for it. On top of that
12 -- and they don't |list them as adjustnents, they have
13 adjusted for the sale of SeaTac and included it as a
14 benefit to the rate payers, but nowhere do they show
15 what that adjustnent is.
16 On top of that, they have included itens
17 whi ch they say the FERC 154-B allows for rate naking
18 purposes. That is the witeoff of starting rate base,
19 deferred return, the anortization of the deferred
20 return, the inpact of their interest expense, and a
21 cal culation for AFUDC cl ear back to 1984, and they don't
22 have any records except for sone work papers that
23 M. Collins has to support it. So they give no
24 testimony of why the starting rate base witeoff, the

25 deferred return, the AFUDC, or the anortization of the
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deferred return why it's appropriate except the FERC
allows it. Those aren't on their books, they're not --
they' re not supported.

Nobody in the case says why they're right
except | guess | -- what | hear the conpany saying, that
if the FERC says it's okay, if the USOA system of
accounts says it's okay, if USOA says it's okay, if TOC
says it's okay, then that's all the justification you

need, you don't have to have a witness to explain it.

The problem | have with that, | can't put the FERC on
the witness stand, | can't put USOA on the witness
stand, | can't put 154-B on the witness stand. The

conmpany has to provide w tnesses to support those itens.
They have not done that. They have just put themin the
record as if they were on their books, and they're not.
And so as | |l ook at the direct case, they
have not provided enough information to justify what
they're asking for. That's exactly why we started with
books and then nade adjustnments that were appropriate.
I did not feel like those adjustnments were appropriate.
The conpany had not supported them so | didn't put
those into my case. So no, | do not feel the conpany's
direct case will support any kind of a rate case,
because they have not provided testinony and exhibits to

justify what they have done.



4696

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Not only that, their direct case has so many
problems with the books, | could probably list at |east
20 itenms that we found on their books that are
i nappropriate that cast great doubt on the books. The
conpany -- the Staff has tried to rectify that. So the
answer to the direct case, because of all those
problems, | don't feel the Conmm ssion has anywhere near
the information that they need to say what the conpany
has presented is right, because the conpany hasn't
presented it is right except, as | said, they say it's
because of USOA, FERC, 154-B, et cetera.

Now we move to the rebuttal case. The
rebuttal case the conpany recogni zed adj ustnments that
the Staff made and has tried to correct their direct
case. Ms. Hammer has nmade adjustnents to the bal ance
sheet. She says it's two $10 MIlion adjustnments. She
doesn't explain what they are. Instead of using
budgets, they now use seven nonths actual, two nonths
budgets, and three nonths average. There's no way that
can be audited. It has the exact sane problens with the
case that their direct case has, only now because of
Staff's testinony they now have presented testinony why
they included the starting rate base wite-up, why they
i nclude the deferred return, and why the Staff is wong

inincluding it, and have tried very hard to now neet
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1 their burden of proof. The problem | have with the

2 burden of proof that they have nmet in the interimcase

3 is that no witness says --

4 Q Excuse ne, you said interimcase

5 A I"msorry, | nmeant rebuttal

6 Q Rebuttal .

7 A Thanks for correcting me, | don't want to

8 confuse the record.

9 The problem | have is that if you read their
10 rebuttal case, all the witnesses say either the staff

11 erred in the way they approached this, for whatever

12 reason, or the Staff didn't follow USOA or didn't follow
13 FERC, didn't follow 154. They say that 154-B says that
14 if you use that, you can establish fair, just, and

15 reasonable rates. Well, that's fine that it's witten,
16 that's what it says, but the burden of proof is on the
17 conpany to nmake why that's so, not just because the FERC
18 said it. And so once again, the conpany has referred to
19 the USOA, 154-B, TOC, all these witten docunments that
20 say it's okay to do this, and that's their burden of

21 proof. | don't think that's acconplished that. | think
22 they missed the point.

23 I hope if they come back for another rate

24 case in the future that they will put w tnesses on the

25 Wi tness stand that can testify that their books are
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accurate on an accrual basis and give testinony for
every adjustnment they nake and not hide any of the
adjustnments in the work papers. And | don't nean that
critical, but the adjustnents they list in this case as
adj ustnments aren't all the adjustnments they have nmade in
the case. It's a list of 17 of them but there are
several adjustnents that they claimare per books that
are not, and they haven't satisfied them

So the answer is, | do not feel the conmpany
has presented a case in the direct case or in their
rebuttal case that the Conmm ssion has enough information
to know i f what the conpany is doing is right or not,
because the conpany hasn't stated that.

MR, BRENA: No further questions.

REDI RECT EXAMI NATI ON

BY MR. TROTTER

Q M. Twitchell, | believe you used the term
| CC trended cost method, should that be the ICC
repl acenent val ue nethod or val uation nethod, fair val ue
met hod?

A Repl acenent cost, yes, it's the ICC
repl acenent cost new that includes the TOC and the
starting rate base and other itenms. So you're right, |

m srepresented it.
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Q M. Marshall asked you several questions
about what you reviewed in |earning about the FERC
nmet hodol ogy. Did you also, and | believe you nay have
mentioned this, but did you al so read the conpany's
di rect case?

A Yes.

Q And did you al so discuss the issues with
M. Collins and Ms. Hammer?

A Yes, | asked them specific questions to
understand their representation of the case.

Q And did you rely on material O ynpic provided
you as support for their use of the FERC net hodol ogy?

A Yes, | did.

Q Are you aware that M. Smith, a witness for
O ynpic, testified under oath in this proceedi ng when
asked whether he considered hinmself a 154-B cost of
service expert, "I would say |I'm a conceptual expert on
it, not a detail expert on it"?

A. Yes, |I'mvery aware of that testinony.

Q Are you aware of any witness in this
proceedi ng testifying on behalf of Oynpic that has held
thenmsel ves out as a detail expert on the FERC
met hodol ogy that they are advanci ng?

A No, and to ny recollection, that question was

asked of each of the witnesses, and all of them denied
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bei ng an expert on the FERC net hodol ogy.
Q On the details?
A On the details, yes, |'msorry.
MR. TROTTER: Those are all ny questions,
t hank you.
JUDGE WALLIS: Is there anything further of
the w tness?
Let the record show that there is no
response.
M. Twitchell, thank you for appearing today.
You are excused fromthe stand at this tine. Let's be
of f the record, please.

(Recess taken at 3:00 p.m)



